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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

CORRBCTBD  TO  MARCH  18,  ItlS. 

The  JudiclaiT  department  of  the  State  of  Illinois  Is  compoeed  of 
(1)  the  Supreme  Ck>urt;  (2)  Appellate  Courts;  (8)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 


(1)  THE  SUPREME  COURT. 

The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seyen  districts  into  which  the 
State  is  diylded. 

Formerly  the  State  was  divided  into  three  grand  dlylBlons,  South- 
ern, Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 


Samitkl  p.  Ibwin  Bloomlngton. 

JUSTICES. 

FHrat  Diatrict—Auovzo  K.  Vickkbs Bast  St  Louis. 

Second  District—WujAAM.  M.  Fabmeb Vandalla. 

Third  District — Frank  K.  Dunn    Charleston. 

FiHLrth  District— -QwoaaE  A.  Cookb Aledo. 

Fifth  District — John  P.  Hand  Cambridge. 

Sixth  District — Jamss  H.  Cabtwbigut Oregon. 

Seventh  District— OvKOf  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term,  the  rule  of  the  court  Is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Dunn  is 
the  present  Chief  Justice. 


J.  MoCan  Davis,  Springfield. 

LIBBABIAN. 

Ralph  H.  Wilkin,  Springfield. 


(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

BEPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 

(Ill) 


IV  Appellate  Coubts  of  Illinois, 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk— -Alfred  R.  Porter,  Ashland  Block,  Chicago. 
Ben  M.   Smith,   Presiding  Justice,   Ashland   Block,   Chicago. 
Frank  Baker,  Justice,  Ashland  Block,  Chicago. 
Edwasd  O.  Brown,  Justice,  Ashland  Block,  Chicago. 


BRANCH  B.* 

Thomas  C.  Clark,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albert  C.  Barnes,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smfth,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C** 
Warren  W.  Duncan,  i^residing  Justice,  Marion. 
James  S.  Baume,  Justice,  Galena. 
Emsby  C.  Graves,  Justice,  Geneseo. 


BRANCH  D.»* 

Martin  M.  Gridlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice,  Ashland  Block,  Chicago. 
William  H.  McSurely,  Justice,  Ashland  Block,  Chicago. 


SEX:J0ND    DISTRICT. 

Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and   October. 
Clerk — Christopher  C.  Duffy,  Ottawa. 

DoRRANGE  Dibell,  Presiding  Justice,  Joliet. 
DuANE  J.  Carnes,  Justice,  Sycamore. 
Charles  Whitney,  Justice,  Waukegan. 


THIRD  DISTRICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk— W.  C.  Hippard,  Springfield. 

George  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Creiohton,  Justice.  Fairfield. 
Solon  Philbrick,  Justice,  Champaign. 


•  This  court  Is  a  branch  of  the  Appellate  Court  of  the  first  district, 
and  is  hfld  bv  throe  judcres  of  the  Circuit  Court,  designated  and  br- 
8lgn<>d  bv  the  Supreme  Court  under  thf^  provislona  of  the  act  of  tht- 
General  Assemblv,  approved  June  2,  1897.  Kurd's  Statutes,  1897,  50S. 
Laws  of  1S97.   1S5. 

••  Established  under  act  of  June  6,  1911. 


ClBCTJlT    CoXJBTS. 


Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton, Hardin,  Jackson,  Jasper,  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clebk — Albert  C.  Millspaugh,  Mount  Vernon. 

James  C.  McBride,  Presiding  Justice,  Taylorvllle. 

Harby  Hiobee,  Justice,  Pittsfleld. 

Owen  P.  Thompson,  Justice,  Jacksonville. 


(3)  CIECUIT  COUETS. 


E2xclusiye  of  Cook  county,  the  State  of  Illinois  is  divided  into 
Seventeen  Judicial  Circuits,  as  follows:* 

First  Circuit — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

JUDGES. 

A.  W.  Lewis,  Harrisburg. 

Wabbbn  W.  Duncan,  Marion. 

William  N.  Butleb,  Cairo. 
Second  Circuit. — The  counties  of  Hardin,  Gallatin,  White,  Hamil- 
ton, Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Law- 
rence and  Crawford. 

JUDGES. 

Enoch  E.  Newlin,  Robinson. 
William  H.  Gbeen,  Mt.  Vernon. 
Jaoob  R.  Cbeighton,  Fairfield. 
Third   Circuit. — The   counties   of   Randolph,   Monroe,    St.    Clair, 
Madison,  Bond,  Washington  and  Perry. 

JUDGES. 

Louis  Bebnbeuteb,  Nashville. 
Geobge  a.  Cbow,  East  St.  Louis. 
William  E.  Hadley,  Collinsville. 
Fourth  Circuit. — ^The  counties  of  Clinton,  Marion,  Clay,  B^yette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

Albebt  M.  Rose,  Louisville. 
James  C.  McBsmB,  Taylorvllle. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — The  counties  of  Vermilion,  ESdgar,  Clark,  Cumber- 
land and  Coles. 

JUDGES. 

William  B.  Scholfield,  Marshall. 
E.  R.  E.  KiMBBOUOH,  Danville. 
MoBTON  W.  Thompson,  Danville. 
Sixth   Circuit. — ^The   counties   of  Champaign,   Douglas,   Moultrie, 
Macon,  DeWitt  and  Piatt. 

JUDGES. 

WnuAM  G.  Cochban,  Sullivan, 
Solon  Philbbick,  Champaign. 
William  C.  Johns,  Decatur. 

•  Laws  1897,  188. 


VI  CntCUIT  COUBTS. 


Seventh  Circuit. — The  countleB  of  Sangamon,  Macoupin.  Morgan, 
Soott,  Greene  and  Jersey. 

JUDGES. 

James  A.  CiiKiaHTON,  Springfield. 
Robert  B.  Shdzixt,  Carlinyille. 
Owen  P.  Thompson,  Jacksonyille. 
Eighth  Circuit. — The  counties  of  Adams,  Schuyler,  Mason,  Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Habby  Hiobeb,  Pittsfleld. 
Albert  Akbbs,  Quincy. 
Gut  R.  Wiluams,  Havana. 
Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Han- 
cock, McDonough  and  Pulton. 

JUDGES. 

Gdobgb  W.  Thompson,  Galesburg. 
Habby  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 
Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  v 
and  Tazewell. 

JUDGES. 

Issue  D.  Putebbauoh,  Peoria. 
Theodobb  N.  Gbken,  Pekin. 
Nicholas  E.  W(»thinoton,  Peoria. 
Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan, 
Ford  and  Woodford. 

JUDGES. 

CoLOBTiN  D.  Myers,  Bloomington. 
Gbobob  W.  Patton,  Pohtiac. 
Thomas  M.  Habbis,  Lincoln. 
Twelfth  Circuit. — ^The  counties  of  Will,  Kankakee  and  Iroquois 

JUDGES. 

DoBBANCB  Dibell^  JoUet 
Chables  B.  Campbell,  Kankakee. 
Frank  L.  Hooper,  Watseka. 
Thirteenth  Circuit. — The  counties  of  Bureau,  La  Salle  and  Grundy. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Job  a.  Datis,  Princeton. 
Eh)GAB  Eldbedge,  Ottawa. 
Fourteenth  Circuit. — The  counties  of  Rock  Island,  Mercer,  White- 
side and  Henry. 

JUDGES. 

Robert  W.  Olmsted,  Rock  Island. 
Fbank  D.  Ramsay,  Morrison. 
Emery  C.  Grates,  Gteneseo. 
Fifteenth  Circuit. — The  counties  of  Jo  Daviess,  Stephenson,  Car- 
roll, Ogle  and  Lee. 

JUDGES. 

RiCHABD  S.  Fabband,  Dixon. 
James  S.  Baxtme,  Galena. 
OsGAB  E.  Heabo,  Freeport. 
Sixteenth  Circuit. — The  counties  of  Kane,  Du  Page,  De  Kalb  and 
KendalL 

JUDGES. 

CLmiON  F.  Ibwin,  Elgin. 
DuANE  J.  Cabnes,  Sycamore. 
Mazzini  Slusser,  Downers  Grove. 


CouBTs  OF  Cook  County. 


vn 


Seventeenth  Circuit, — ^The  counties   of  Winnebago,   Boone«    Mo- 
Henry  and  Lake. 

JUDGES. 

Abthub  H.  Fbost,  Rockford. 
Ohahas  H.  Donneixt,  Woodstock. 
Chasues  Whitnkt,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit,  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal   Court. 

CRIMINAL    COURT. 
CuBBK — ^Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
CucBK — John  W.  Ralney,  County  Building,  Chicago. 


E^WABD  O.   Bsowif, 

RiOHASD   S.    TUTHZUj, 

Jessb  a.  Baldwin, 


KiCKHAK    SCANLAN, 

Thomas  G.  Windks, 
Mebbxtt  W.  Pincknet, 


JUDGES. 

John  Gibbons, 
Adelob  J.  Petit, 
lockwood  honobx, 
Geobge  Kersten, 
John  P.  McGoobtt, 
Fbedebick  a.  Smith, 
Chablbs  M.  Walker. 


superior    COURT. 
Cuebk — Richard  J.  McGrath,  County  Building,  Chicago. 


William  H.  McSubelt, 
Ben  M.  Smith, 
Theddobe  Bbentano, 
Richabd  E.  Bubke, 
Thomas  C.  Clabk, 
Wtt.tjam  Fenimobe  Coopeb, 
WlUXAM  E.  Deveb, 
Martin  M.  Gbidlet, 
Chablxs  a.  McDonau), 


jttdges. 

BfABCUS  A.  Kavanagh, 
Joseph  H.  Fitch, 
Henbt  V.  Fbeeman, 
Albert  C.  Babnes, 
Hnoo  Pam, 
M.  L.  MoKinlet, 
Clabence  N.  Goodwin, 
Chables  M.  Foell, 
Denis  E.  Sullivan. 


(5)  CITY  COUETS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  and 
when  so  established  have  jurisdiction  as  defined  by  Sec.  1  of  an 
act  entitled  "An  Act  In  relation  to  courts  of  record  In  cities/'  ap- 
proved May  10,  1901. 

THE   CITY  COURT   OP  ALTON. 
James  E.  DxmNSSAN,  Judge.  S.  F.  Connob,  Clerk. 

THE  CITY  COURT  OP  AURORA. 
Edwabd  M.  Mang\n,  Judge.  Edwabo  O.  Peterson,  Clerk. 

THE  CITY  COURT  OP  BEARDSTOWN. 
J.  J.  Cooke.  Judge.  John  Listmann,  Clerk. 


vm  City  CoufiTd. 


THE  CITY  COURT  OP  CANTON. 
H.  G.  M(«AN,  Judge.  Ebnbbt  Hifslev,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albebt  D.  Rodet^bero,  Judge.         Guy  C.  Livesay,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chasles  a.  Shuey,  Judge.  Abthub  C.  Shbiveb,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
John  A.  Dowdaix,  Judge.  John  C.  Kalian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habby  Babbett,  Clerk. 

THE   CITY   COURT   OP   EAST   ST.    LOUIS. 
RoBEBi  H.  Flannigan, 
WuxiAM  J.  Veach,  Clerk.  W.  M.  Vandeventeb,    Judges. 

THE  CITY  COURT  OP  ELGIN. 
Edwabd  M.  Mangan,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Chables  Ritchie,  Clerk. 

THE  CITY  COURT  OF  HARRISBURG. 
Albebt  E.  Somebs,  Judge.  Chables  P.  Skaggs,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
RoBEBT  T.  Cook,  Judge.  David  Bakeb,  Clerk. 

THE  CITY  COURT  OP  KEWANEE. 
H.  Stebuno  Pomeboy,  Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Paul  Mc Williams,  Judge.  Lauretta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
Dean  Fbanklin,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COURT  OF  MARION. 
Wm.  W.  Clemens,  Judge.  Harby  Holland,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE    CITY    COURT    OF    PANA. 
JosiAH  P.  HoDGE,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Henby  C.  Ward,  Judge.  Earl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
William  Hawthorne,  Judge.  William  H.  Btrnell,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Spbex^heb,  Clerk. 


(6)   MUNICIPAL  COURT  OF  CHICAGO. 

EsUblisbed   by   Act    of   May   18,    1906  (L.    1905,   p.    158). 

Fbank  p.  Danisch,  Clerk. 

chief  justice, 
Habbt  Olson. 

associate  judges. 

Habbt  M.  Fisheb  Hugh  J.  Keabns  John  J.  Roonet 

Edwabd  T.  Wade  Joseph  S.  LaBuy  Henby  C.  Beitleb 

John  K.  Pbindiville     John  R.  Newcomeb  Joseph  E.  Ryan 

Joseph  P.  Raffebty      John  R.  Cavebly  Frederick  L.  Fake,  Jb. 

John  Courtney  Chab.  A.  Whxiams  Chari^s  N.  Goodnqw 

John  J.  Sullivan         Jacob  H.  Hopkins  Oscar  M.  Torrison 

John  A.  Mahoney        Harby  P.  Dolan  Hosea  W.  Wells 

William  N.  Gemmill   Joseph  Sabath  Sheridan  E.  Fry 

Frank  H.  Graham        James  C.  Martin  Hugh  R.  Stewabt 

David  Sullivan  Thomas  F.  Scully  Joseph  Z.  Uhlib 


COXJNTT  AND  PeOBATB  CoUBTS.     ♦  IX 

(7)  COUNTY  AND  PROBATE  COURTS. 

Ip  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.     (Laws  1881,  72.) 

JUDGES.  COUNTIES.  COUNTY  SEATS. 

Lyman  McCabl Adams    Quincy. 

William  S.  Dewey Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

WiLLABD  Y.  Baker Brown .Mt.  Sterling. 

James  R.  Pbichabd Bureau Princeton. 

Charles  E.  Cooke Calhoun Hardin. 

John  D.  Turnbaugh Carroll Mt.  Carroll. 

Charles  A.  E.  Martin Cass Virginia. 

William  G.  Spuegin Champaign Urbana. 

Charles  A.  Prater .Christian Taylorville. 

Hershel  R.  Snavely Clark Marshall. 

Alsix  N.  Tolliver Clay Louisville. 

James  Allen Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

John  B.  Owens Cook Chicago. 

Charles  S.  Cutting,  Pro.  J.. . Cook Chicago. 

John  C.  Maxwell Crawford Robinson. 

Stephen  B.  Rairden Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Fred  C.  Hill DeWitt Clinton. 

W.  J.  DoLSON Douglas Tuscola. 

Charles  D.  Clark DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

Peter  C.  Walters J3dwards Albion. 

Barney  Overbeck Effingham Effingham. 

John  H.  Webb Fayette Vandalia. 

M.  L.  McQuiSTON Ford Paxton. 

Thomas  J.  Layman Franklin Benton. 

Hobart  S.  Boyd Flilton Xiewistown. 

Harmon  P.  Bozarth Gallatin Shawneetown. 

Thomas  Henshaw Greene CarroUton. 

George  Bedford Grundy Morris. 

Isaac  H.  Webb Hamilton McLeansboro. 

J.  Arthur  Baird Hancock .Carthage. 

Elihu  N.  Hall Hardin Elizabethtown. 

Rufus  F.  Robinson Henderson Oquawka. 

Leonard  E.  Telleen Henry Cambridge. 

John  H.  Gillan Iroquois.. Watseka. 

WiLLARD  F.  Ellis Jackson Murphysboro. 

H.  M.  Kasserman Jasper JNewton. 

Andrew  D.  Webb Jefferson Mt.  Vernon. 

Harry  W.  Pogue Jersey Jerseyville. 

John  C.  Boevers Jo  Daviess Gelena. 

J.  F.  Hight Johnson Vienna. 

Frank  G.  Plain Kane Geneva. 

John  H.  Williams,  Pro.  J Kane Geneva. 

Arthur  W.  Deselm Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox Yorkville. 

Pebby  L.  Persons Lake Waukegan. 

Willlam  H.  Hinebauoh La  Salle Ottawa. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Albebt  T.  Labdin,  Jro.  J La  Salle. .' Ottawa. 

Jasper  A.  Benson Lawrence LawrenceviUe. 

Robert  H.  Scott Lee Dixon. 

W.  G.  Graves LlvlngBton Pontlac. 

Charles  J.  Gehubich Logan Lincoln. 

Orpheus  W.  Smith  Macon Decatur. 

Tbuman  a.  Snell Macoupin Carllnvllle. 

John  B.  Hulskotter Madison EdwardsvlUe. 

Joseph  P.  Streubeb,  Pro.  J. .  .Madison Edwardsvllle. 

Chas.  E.  Jennings Marlon Salem. 

Daniel  H.  Gregg Marshall Lacon. 

James  A.  McGomas Mason Havana. 

WnxiAM  F.  Smith Massac Metropolis. 

Conrad  G.  Gumbabt McDonough Macomb. 

David  T.  Smilet J^cHenry Woodstock. 

Homer  W.  Hall McLean Bloomlngton. 

G.  E.  Nelson Menard Petersburg. 

Henry  E.  Bubgess .Mercer Aledo. 

Frank  Dubfeb Monroe Waterloo. 

John  L.  Dbysb Montgomery Hillsboro. 

Edwabd  p.  Bbockhouss Morgan Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

Fbank  E.  Reed Ogle Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Abthub  M.  Ottman,  Pro.  J. . .  Peoria Peoria. 

Mabion  C.  Cook Perry .Plnckneyvllle. 

Bum  J.  Hawbakeb Piatt Monticello. 

Paul  F.  Gbote Pike Plttsfleld. 

William  A.  Whitbsids Pope Golconda. 

Wm.  a.  Wall Pulaski Mound  City. 

WiuJAM  H.  Wescott Putnam Jlennepln. 

Wm.  M.  Sohuwebk Jiandolph Chester. 

Stephen  C.  Lewis Richland Olney. 

Robt.  W.  Olmsted Rock  Island Rock  Island. 

Ben  J.  S.  BELii,  Pro.  J Rock   Island Rock  Island. 

Kenneth  C.  Ronaij>s Saline Harrlsburg. 

John  B.  Weaveb Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Wobk Schuyler Jlushvllle. 

F.  C.  Funk Scott Winchester. 

J.  K.  P.  Gbideb Shelby 5helbyville. 

Frank  Thomas Stark Toulon. 

John  B.  Hay St.  Clair Belleville. 

Fbavk  Pebbin,  Pro.  J St.  Clair Belleville. 

Anthony  J.  Ciabtiy Stephenson Freeport. 

James  M.  Rahn Tazewell Pekln. 

MoNBOE  C.  Crawford Union Jonesboro. 

Laurence  T.  Allen .Vermilion Danville. 

Clinton  Abernathy,  Pro.  J. .  .Vermilion Danville. 

MiLBUBN  J.  White Wabash Mt.  Carmel. 

L.  E.  Mubphy Warren Monmouth. 

W.  P.  Gbeen Washington Nashville. 

ViBOEL  W.  Mnis .Wayne Fairfield. 

Julius  C.  Keen White Carml. 

Wm.  a.  Blodgett Whiteside Morrison. 

Gbobos  J.  Cowing Will Joliet. 

John  B.  Ftthian,  Pro.  J Will Joliet. 

W.  F.  Slater Williamson Marion. 

Louis  M.  Rbckhow Winnebago Rockford. 

Abthub  C.  Fobt Woodford Eureka. 
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Don  Czameri  Appellant^  v.  Illinois  Commeroial  Ken's  Association, 

Appellee. 

Oen«  Ko.  17,499. 


1.  Affeals  and  bbbobs — final  order.  Where  on  the  last  day  of 
the  term  an  order  is  entered  striking  defendant's  plea  from  the 
files  for  want  of  an  afiidaTlt  of  merits  and  default  judgment  is 
entered  for  plaintiff,  and  at  the  next  term  a  written  motion  is 
liled  hj  defendant  under  Practice  Act,  S  S9,  which  abolishes  the 
writ  of  error  oortvn  nobis,  to  set  aside  the  order  and  default 
Judgment,  to  which  motion  plaintiff's  demurrer  is  OTerruled  and 
Judgment  entered  that  default  Judgment  at  preceding  term  be 
vacated,  this  is  a  final  order  and  appealable. 

2.  'Practice— failure  to  serve  notice  required  hy  rules  of  court 
not  "an  error  of  fact."  Where  plaintiff's  motion  to  strike  defend- 
ant's plea  and  enter  Judgment  is  allowed  when  defendant  has  not 
been  served  with  notice  as  required  by  rules  of  the  court,  there 
is  not  "an  error  of  fact"  which  will  support  a  motion  under 
Practice  Act,  S  89,  at  the  next  term  to  set  aside  the  order. 

3.  PBAcncB — section  89  of  the  Practice  Act.  To  support  a  motion 
under  Practice  Act,  8  89,  there  must  be  an  "error  of  fact"  as  dis- 
tinguished from  an  "error  of  law." 

4.  Judgments — when  hond  for  costs  not  filed.  The  fact  that  a 
bond  for  costs  is  not  on  file  does  not  affect  the  yalidlty  of  a  Judg- 
ment in  favor  of  a  nonresident  plaintiff. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  William 
6.  ScHOLFiEii),  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Reversed.  Opinion  filed  December 
19,  1912. 
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M.  E.  Ames,  for  appellant;  Quik  O'Brien,  of  coun- 
sel. 

James  Maheb^  for  appellee;  John  T.  Mubbat,  of 
connseL 

« 

Mb.  Pbbsiding  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court. 

On  the  last  day  of  the  December,  1910,  term  of  the 
Circuit  Court  of  Cook  County,  to-wit :  January  14, 1911, 
on  motion  of  the  attorney  for  Dora  Cramer  (herein- 
after called  plaintiff),  an  order  was  entered  striking 
the  plea  of  the  Illinois  Commercial  Men's  Association 
(hereinafter  called  defendant)  from  the  files  for  want 
of  an  affidavit  of  merits,  and  defaulting  the  defendant 
The  order  was  entered  without  notice  to  the  defend- 
ant. Plaintiff's  damages  were  thereupon  assessed  by 
the  court  and  judgment  was  entered  in  her  favor  for 
$5,345.13.  On  January  30,  1911,  the  attorney  for  de- 
fendant filed  a  written  motion  urging  the  court  to  set 
aside  and  vacate  said  order  and  judgment  of  January 
14,  1911,  which  motion  was,  on  February  3,  1911,  al- 
lowed and  said  judgment  set  aside.  Plaintiff  seeks  by 
this  appeal  to  reverse  the  order  of  February  3,  1911, 
vacating  said  judgment. 

The  transcript  of  the  record  filed  in  this  court  dis- 
closes the  following:  On  September  14,  1910,  plain- 
tiff commenced  an  action  in  assumpsit  against  defend- 
ant. Service  was  had  on  defendant,  and,  on  November 
17, 1910,  its  appearance  by  attorney  was  entered.  On 
December  9,  1910,  plaintiff  filed  her  declaration,  con- 
sisting of  three  special  counts  and  the  common  counts, 
to  which  was  added  an  affidavit  of  claim.  This  affi- 
davit was  signed  and  sworn  to  by  Quin  O'Brien  and 
stated  that  **he  is  one  of  the  attorneys  and  agents  of 
the  plaintiff  herein  and  authorized  to  make  this  affi- 
davit for  her,  and  •  •  •  that  the  demand  *  *  *  is 
for  money  due  the  plaintiff  from  the  defendant  on  a 
policy  of  insurance  on  the  life  of  Adolph  G.  Cramer, 
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deceased,  for  the  amount  of  $5,000,  with  interest  at 
5  per  cent,  per  annnm  from  July  22,  1909,  a  copy  of 
which  i>oIicy  is  set  out  in  the  first  special  count  of  this 
declaration,  to  which  reference  is  hereby  had  and  it  is 
made  a  part  hereof,  and  that  there  is  due  to  the  plain- 
tiff from  the  defendant,  after  allowing  to  defendant 
all  just  credits,  deductions  and  set-offs,  $5,345.13. ' '  On 
December  20,  1910,  the  defendant  filed  a  plea  of  gen- 
eral issue  and  sixteen  special  pleas,  but  did  not  file  any 
affidavit  of  merits.  On  January  14,  1911,  on  motion 
of  plaintiff  and  without  notice  to  the  defendant,  the 
court  entered  the  order  and  judgment  in  favor  of 
plaintiff  above  mentioned.  When,  on  January  30, 1911, 
the  attorney  for  defendant  filed  the  written  motion 
to  set  aside  and  vacate  said  order  and  judgment,  the 
term  of  court  at  which  the  same  was  entered  had  ex- 
pired. The  motion  was  evidently  based  on  section  89 
of  the  Practice  Act,  which  abolishes  the  writ  of  error 
coram  nobis,  and  provides  that  **all  errors  in  fact, 
committed  in  the  proceedings  of  any  court  of  record, 
and  which,  by  the  common  law,  could  have  been  cor- 
rected by  said  writ,  may  be  corrected  by  the  court  in 
which  the  error  was  committed,  upon  motion  in  writ- 
ing, made  at  any  time  within  five  years  after  the  ren- 
dition of  final  judgment  in  the  case,  upon  reasonable 
notice.*'  In  said  written  motion  twenty-eight  assign- 
ments of  error  were  made,  which  were  to  the  effect 
that  the  court  had  no  jurisdiction  to  strike  out  defend- 
ant's plea,  or  to  enter  said  default,  or  to  assess  dam- 
ages against  defendant,  or  to  enter  said  judgment; 
that  the  court  acted  illegally  and  erroneously  in  so 
doing  and  contrary  to  the  rules  of  the  circuit  court; 
that  neither  plaintiff's  de^aration  nor  the  aflSdavit  of 
plaintiff's  claim  were  such  as  required  from  defendant 
an  affidavit  of  merits ;  that  plaintiff  is  a  nonresident  of 
the  state  of  Illinois  and  failed  to  file  security  for  costs ; 
that  the  order  striking  out  defendant's  plea  did  not 
designate  which  one  of  the  several  pleas  was  stricken, 
and  that  it  was  error  to  enter  the  default  and  judg- 
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ment  so  long  as  any  pleas  were  on  file  and  undisposed 
of;  that  by  the  action  of  the  court  in  entering  judg- 
ment without  notice,  even  after  default  entered,  de- 
fendant was  deprived  of  its  right  to  be  present  upon 
the  assessment  of  damages,  and  that  defendant  was 
deprived  of  its  rights  under  the  Constitutions  of  the 
State  of  Illinois  and  of  the  United  States.  The  motion 
was  supported  by  a  lengthy  affidavit  of  James  Maher, 
the  attorney  for  the  defendant,  in  which  it  was  stated, 
inter  alia,  that  affiant  first  learned  of  the  entry  of  said 
judgment  against  defendant  on  January  19,  1911,  af- 
ter the  term  at  which  said  judgment  was  entered  had 
passed,  and  that  neither  affiant  or  defendant  had  any 
prior  notice  of  the  proceedings  of  January  14,  1911; 
that  on  that  day  and  at  and  prior  to  the  commence- 
ment of  said  suit,  there  were  in  force  certain  rules  of 
said  circuit  court  (which  rules  of  court  were  set  forth 
in  said  affidavit  and  it  was  claimed  that  the  same  had 
been  violated  by  the  court  in  entering  said  default 
and  judgment  of  January  14,  1911) ;  that  one  of  said 
rules,  to-wit :  Rule  15,  provided  that  *  *  No  motion  will 
be  heard  or  order  made  in  any  cause  without  notice 
to  the  opposite  party,  when  an  appearance  of  such 
party  has  been  entered,  except  where  a  party  is  in  de- 
fault or  when  a  cause  is  reached  on  the  call  of  the 
trial  calendar;**  that  plaintiff  was  a  resident  of  Wis- 
consin and  that  no  bond  or  security  for  costs  had  been 
filed  by  her;  that  affiant  examined  plaintiff's  declara- 
tion on  December  16,  1910,  but  inadvertently  failed  to 
notice  the  affidavit  of  claim  accompanying  the  same, 
and  on  December  20,  1910,  filed  the  pleas  of  the  de- 
fendant, but  without  any  affidavit  of  merits.  The  affi- 
davit stated  further  factsttending  to  show  that  de- 
fendant had  a  meritorious  defense  to  plaintiflP's  claim. 
Plaintiff  filed  a  demurrer  to  the  errors  assigned  by 
defendant  in  its  said  written  motion,  but  the  court 
overruled  the  demurrer  and  plaintiff  excepted.  Plain- 
tiff did  not  file  any  counter-affidavit  and  no  evidence, 
other  than  said  affidavit  of  James  Maher,  was  pre- 
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sented  to  the  court  in  support  of  defendant's  motion 
to  vacate  said  judgment  of  January  14,  1911,  and 
plaintiff  demurred  to  said  evidence  and  moved  that  the 
court  deny  defendant's  motion,  which  demurrer  and 
motion  was  overruled  and  plaintiff  excepted.  The 
court  then  found  for  the  defendant  on  its  said  motion 
to  vacate  said  judgment,  and  plaintiff  moved  for  a 
new  trial  and  in  arrest  of  judgment,  which  motions 
were  denied  and  plaintiff  excepted.  The  judgment  of 
the  court,  entered  February  3,  1911,  was  **that  the 
plaintiff  be  and  she  is  hereby  required  to  file  a  bond 
for  costs  herein  within  thirty  days  from  this  date,  and 
•  •  •  that  the  default  and  judgment  heretofore  on 
January  14,  1911,  entered  herein  be  and  the  same  is 
hereby  set  aside  and  vacated,"  to  the  entry  of  which 
judgment  plaintiff  excepted  and  appealed  to  this  court. 
It  is  here  contended  by  counsel  for  defendant  that 
the  order  of  the  circuit  court  of  February  3, 1911,  set- 
ting aside  the  judgment  entered  January  14,  1911,  in 
favor  of  plaintiff,  is  not  such  an  order  as  is  appealable, 
inasmuch  as  it  is  not  a  final  judgment.  We  are  unable 
to  agree  with  counsel,  because  of  the  decision  of  our 
Supreme  Court  iu  Mitchell  v.  King,  187  HI.  452,  and 
followed  in  DomitsM  v.  American  Linseed  Co.,  221 
HI.  161,  164.  In  the  former  case,  John  Mitchell  sued 
King  in  an  action  of  assumpsit,  had  a  summons  is- 
sued and  filed  his  declaration.  The  summons  was  not 
served  on  Kiug,  and  an  alicts  and  a  third  and  fourth 
summons,  being  successively  issued,  were  returned  un- 
served. Nothing  further  had  been  done  in  the  case 
when,  on  February  19,  1898,  John  Mitchell,  the  plain- 
tiff, died.  His  death  was  not  suggested  of  record  or 
his  executrix  substituted  as  plaintiff.  Several  months 
later,  on  August  5,  1898,  a  fifth  summons  was  taken 
out  in  the  name  of  Ihe  deceased  plaintiff,  and  King  was 
served.  On  October  8, 1898,  at  the  OctolDer  term  of  the 
Superior  Court  of  Cook  County,  Bridget  Mitchell^  ex- 
ecutrix of  the  deceased  plaintiff,  appeared  and  sug- 
gested his  death,  and  it  was  ordered  that  the  cause 
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proceed  in  her  name.  Thereupon  King,  who  had  not 
appeared,  was  defaulted,  plaintiff's  damages  assessed 
at  $8,000  and  judgment  was  entered  for  that  amonnt. 
At  the  succeeding  term  of  the  court,  on  November  21, 
1898,  King  entered  his  appearance  and  moved  the 
court  to  vacate  and  set  aside  the  judgment.  On  the 
hearing  of  the  motion  it  appeared,  as  a  matter  of  fact, 
that  John  Mitchell  had  been  dead  for  some  time  when 
the  summons  of  August  5,  1898,  was  sued  out  and 
served  upon  King.  The  superior  court  overruled  the 
motion  to  vacate  the  judgment,  and  King  appealed  to 
the  appellate  court,  which  reversed  the  order  made  on 
the  motion  and  remanded  the  cause  to  the  superior 
court,  with  directions  to  vacate  and  set  aside  the  judg- 
ment. Bridget  Mitchell  sued  out  a  writ  of  error  from 
the  supreme  court  to  review  this  judgment  of  the  ap- 
pellate court.  King  moved  the  supreme  court  to  dis- 
miss the  writ  of  error.  Practically,  the  same  conten- 
tions were  there  urged  as  now  here  made,  namely,  that 
the  writ  of  error  could  not  lie  for  want  of  finality  in  the 
judgment,  that  the  controversy  was  not  ended,  that 
plaintiff  might  still  prosecute  the  suit  against  the  de- 
fendant, and  that  the  judgment  of  vacation  was  but  a 
single  step  in  the  proceeding.  The  motion  to  dismiss 
the  writ  of  error  was  denied,  the  court  saying,  p.  457 
(italics  ours) : 

**A  technical  judgment  is  not  required  to  make  the 
judgment  of  the  Appellate  Court  final,  but  it  is  suffi- 
cient if  it  concludes  or  ends  the  controversy  between 
the  parties  m  the  particular  suit.  The  particular  con- 
troversy which  was  before  the  Appellate  Court  in  this 
case  arose  upon  a  motion  which  our  statute  has  sub- 
stituted for  the  writ  of  error  coram  nobis.  At  com- 
mon law  there  were  writs  of  error  for  the  correction 
of  errors  of  law  and  of  fact.  •  •  •  By  our  statute 
the  writ  of  error  coram  nobis  has  been  abolished,  and 
errors  in  fact  committed  in  the  proceedings  of  any 
court  of  record,  and  which  by  the  common  law  could 
have  been  corrected  by  said  writ,  may  be  corrected 
by  the  court  in  which  the  error  was  committed,  by 
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motion  in  writing.  •  •  •  But  while  the  statute  abol- 
ished the  writ  it  did  not  abolish  the  essentials  of  the 
proceeding,  which,  in  nature,  remains  the  same.  A 
writ  of  error  is  a  new  suit,  in  which  original  process 
is  issued  and  served  and  new  pleadings  are  made  up. 
The  assignment  of  error  stands  in  the  place  of  the 
declaration,  and  it  is  still  necessary,  in  the  form  of  a 
motion,  to  allege  and  show  an  error  in  factj  and  for 
the  opposite  parly  to  have  notice.  The  defendant 
may,  of  course,  admit  the  matter  alleged  and  submit 
the  question  of  error  to  the  court  as  a  matter  of  law, 
or  may  deny  the  fact,  or  plead  the  Statute  of  Limita- 
tions against  the  motion.  In  either  case  an  issue  is 
made  up  and  there  must  be  a  finding  and  a  judgment. 
If  the  alleged  error  is  proved  and  there  is  judgment 
for  the  plaintifif  in  error,  it  is  that  for  such  error  the 
judgment  be  recalled  and  annulled.  In  this  case  there 
was  judgment  against  the  party  making  the  motion  in 
the  superior  court,  and  the  issue  made  by  the  motion 
was  tidcen  to  the  Appellate  Court.  The  original  case 
was  not  in  the  Appellate  Court,  hut  only  the  motion 
in  the  nature  of  the  writ  of  error  coram  nobis.  The 
judgment  of  the  superior  court  was  reversed  by  a  judg- 
ment in  the  Appellate  Court,  which  was  final  upon  the 
issues  presented  on  the  motion.  •  •  •  The  judg- 
ment settles  finally  the  issues  made  in  that  case  and 
destroys  the  judgment.^* 

In  the  case  b^ore  us  a  judgment  in  favor  of  plain- 
tiff was  entered.  ^  After  the  expiration  of  the  term  of 
court  at  which  that  judgment  was  entered,  except  by 
virtue  of  the  provisions  of  section  89  of  the  Practice 
Act  pertaining  to  ** errors  in  fact,"  the  trial  court  had 
no  discretion  or  authority  to  set  aside  that  judgment, 
and  could  amend  it  only  in  a  mere  matter  of  form. 
Cook  V.  Wood,  24  HI.  295;  Cox  v.  Brackett,  41  lU. 
222;  Barnes  v.  Henshaw,  226  HI.  605,  609;  People  v. 
Wilmot,  254  IlL  554,  559.  **An  alleged  error  at  law 
cannot  be  examined,  revised  or  corrected  by  the  court 
on  a  mere  motion  entered  after  the  close  of  the  term  at 
which  the  alleged  erroneous  action  was  taken  and  final 
judgment  entered. ''   Pisa  v.  Eezek,  206  111.  344.   After 
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the  term  had  expired  defendant,  by  its  attorney,  ap- 
peared and  by  written  motion  nrged  the  court  to  set 
aside  the  judgment.  In  that  motion  it  made  28  points 
or  assignments  of  error  which,  as  stated  in  the  Mitch- 
ell case,  supra,  **  stands  in  the  place  of  the  declara- 
tion. '  *  When  that  motion  upon  notice  to  plaintiff  was 
filed,  plaintiff  could  either  demur  thereto  (i.  e.,  **  ad- 
mit the  matters  alleged  and  submit  the  question  of 
error  to  the  court  as  a  matter  of  law),  or  by  appro- 
priate plea  deny  the  matters  alleged.  She  chose  to 
do  the  former.  She  demurred  and  her  demurrer  was 
overruled  by  the  court  and  she  excepted  The  de- 
fendant sought  to  support  its  allegations  contained  in 
said  written  motion,  or  declaration,  by  filing  the  affi- 
davit of  James  Maher.  This  was  proper.  Domitski 
V.  American  Linseed  Co.,  221  HI.  161,  166.  No  further 
affidavits  in  support  of  defendant's  allegations  were 
presented,  and  plaintiff,  by  proper  motion,  in  effect  de- 
murred to  defendant's  case  and  moved  that  the  court 
deny  defendant's  motion  to  vacate  said  judgment, 
which  motion  was  overruled  and  plaintiff  excepted. 
Plaintiff  did  not  introduce  any  counter-affidavits,  and 
the  court  finally  entered  the  order  or  judgment,  set- 
ting aside  the  judgment  in  favor  of  plaintiff  of  Janu- 
ary 14,  1911,  to  the  entry  of  which  plaintiff  excepted, 
and  appealed  to  this  court.  We  are  of  the  opinion 
that  the  appeal  is  properly  before  us. 

Counsel  for  plaintiff  here  contends  in  effect  that 
defendant's  motion  in  the  court  below  did  not,  on  its 
face,  disclose  any  error  in  fact,  and  that  the  trial  court 
erred  in  assuming  jurisdiction  of  defendant's  motion 
and  in  setting  aside  and  vacating  the  judgment  of 
January  14, 1911,  in  favor  of  plaintiff.  We  think  that 
plaintiff  has  in  this  case  pursued,  in  every  material 
particular,  the  method  held  in  Domitski  v.  American 
Linseed  Co.,  supra,  as  essential  to  present  to  a  review- 
ing court  the  errors  assigned.  Glaefke  v.  Western 
Electric  Co.,  145  111.  App.  383,  386. 

In  Crawford  v.  Williams,  1  Swan  (Tenn.)    341,  the 
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proceeding  in  error  coram  nobis  is  elaborately  dis- 
cussed and  the  court  says,  p.  345 : 

'  *  If  a  judgment  be  erroneous  in  matter  of  fact  only, 
and  not  in  matter  of  law,  it  may  be  reversed  in  the 
same  court  by  writ  of  error  coram  nobis;  for  error  in 
fact  is  not  the  error  of  the  judges,  and  reversing  it  is 
not  reversing  their  own  judgment.  2  Tidd's  Pr.  1137. 
The  error  in  fact,  which  will  render  a  judgment  er- 
roneous must  be  such  as  wadd  have  precluded  the 
rendition  of  such  judgment,  if  the  fact  had  judicially 
appeared  at  the  former  trial.  As,  where  the  plaintiff 
or  defendant  was  a  feme  covert  at  the  institution  of 
the  suit,  or  where  either  party  had  died  before  the 
verdict  or  interlocutory  judgment.  *  •  *  It  is  t/ue 
that  nothing  can  be  assigned  for  error  vn  fact  which 
appeared  and  was  adjudged  in  the  former  suit,  or 
which  contradicts  the  record  of  that  suit.  Bac.  Ab., 
title  Error.  And  in  Birch  v.  Trist  it  is  said  that  the 
error  in  fact  must  be  of  such  a  nature  as,  if  true,  luill 
destroy  the  plaintiff *s  right  of  action.    8  East  415.*' 

In  Estate  of  Gould  v.  Watson,  80  111.  App.  242,  247, 
this  court  said : 

* '  *  The  writ  of  error  coram  nobis  is  not  intended  to 
authorize  any  court  to  review  and  revise  its  opinions ; 
but  only  to  enable  it  to  recall  some  adjudication,  made 
while  some  fact  existed,  which,  if  before  the  court, 
would  have  prevented  the  rendition  of  the  judgment, 
and  which,  without  any  fault  or  negligence  of  the  party, 
was  not  presented  to  the  court.'  Freeman  on  Judg- 
ments, sec.  94.  It  is  apparent  •  •  •  that  the  fact 
upon  which  the  error  is  predicated,  in  order  to  avail 
under  this  writ,  must  be  matter  not  part  of  the  issues 
tried  by  the  court,  but  something  aliunde,  which,  if 
presented  to  the  court  at  the  trial,  would  have  abso- 
lutely precluded  the  judgment  as  rendered,  and  not  a 
fact  merely  bearing  upon  the  issues  adjudged,  how- 
ever conclusive  it  might  have  been  of  such  issues.'' 

In  Pisa  V.  Eezek,  206  111.  344,  345,  it  is  said : 

**The  motion  substituted  by  the  statute  for  the  writ 
of  error  coram  nobis  may  be  invoked  to  enable  the 
court  to  correct  an  error  of  fact  that  came  within  the 
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scope  of  the  writ  as  it  existed  at  the  common  law,  as, 
that  the  judgment  was  entered  against  a  deceased  per- 
son, an  infant  without  a  guardian,  a  feme  covert,  a 
person  insane  at  the  time  of  trial,  or  that  a  valid  de- 
fense existed  in  fact,  but  which,  without  negligence  of 
defendant,  was  not  made,  either  through  duress,  fraud 
or  excusable  mistake,  without  negligence  on  the  part 
of  the  party  who  by  the  motion  complained  of  tiie  ac- 
tion of  the  court/' 

We  do  not  think  that  either  defendant's  motion  to 
set  aside  said  judgment  of  January  14,  1911,  or  the 
affidavit  in  support  thereof,  disclosed  any  error  of 
fact,  as  distinguished  from  an  error  of  law,  which 
warranted  the  action  of  the  trial  court  in  setting  aside 
said  judgment.  Counsel  for  defendant  strenuously  con- 
tends that  the  alleged  violation  of  Rule  15  of  the  rules 
of  the  circuit  court,  above  mentioned,  and  the  alleged 
violation  of  other  rules  of  said  court,  set  forth  in  the 
affidavit  of  James  Maher,  are  errors  of  fact.  We  can- 
not agree  with  the  contention.  In  Pisa  v.  Bezek,  206 
HL  344,  an  order  was  entered  in  the  Probate  Court  of 
Cook  County  disallowing  a  claim  filed  against  the  ad- 
ministrator of  a  deceased  person,  and  the  claimant 
perfected  an  appeal  to  the  circuit  court  of  Cook  coun- 
ty. The  appeal  bond  and  transcript  were  filed  in  said 
circuit  court  on  December  16,  1901.  On  April  3,  1902, 
certain  of  the  heirs  of  the  deceased  person  were  per- 
mitted to  become  parties  defendant  and  they  entered 
their  appearance.  On  April  19,  1902,  the  last  day  of 
the  March,  1902,  term  of  said  circuit  court,  an  order 
was  entered  dismissing  said  appeal  and  adjudging 
that  the  costs  should  be  paid  by  the  claimant  After 
the  term  had  passed,  on  June  7,  1902,  the* claimant 
moved  to  set  aside  and  vacate  said  order  and  judg- 
ment, but  the  court  denied  the  motion.  On  appeaj  to 
this  court  that  ruling  was  affirmed,  and  on  further 
appeal  to  the  supreme  court  was  again  affirmed.  The 
court  said,  p.  345 : 

**The  motion  disclosed  no  ground  of  complaint,  but 
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it  appeared  from  aflSdavits  filed  in  support  thereof 
that  flie  vacation  of  the  order  of  dismissal  was  asked 
upon  the  ground  that  under  the  proper  construction. 
of  the  rules  of  practice  in  said  circuit  court  the  ap- 
pellant was  entitled  to  one  day's  notice,  in  writing, 
that  the  motion  of  the  appellees  that  the  appeal  from 
the  probate  court  be  dismissed  would  be  taken  up  and 
considered,  and  that  such  notice  in  writing  had  not 
been  given.  The  court  had  jurisdiction  of  &e  parties 
and  of  the  subject-matter  and  proceeded  to  final  judg- 
ment, and  the  judgment  entered  in  the  cause  could  not 
be  opened  and  reviewed  at  a  subsequent  term  to  cor- 
rect an  alleged  error  in  the  construction  or  application 
of  the  rules  adopted  by  the  court  to  regulate  the  prac- 
tice in  the  court.  It  is  only  the  correction  of  matters 
of  form,  clerical  errors  or  matters  quite  of  course 
that  may  be  had  on  mere  motion,  after  the  close  of  the 
term. '  * 

In  Glaefke  v.  Western  Electric  Company,  145  HI. 
App.  383,  Glaefke  sued  the  company  in  the  circuit 
court  of  Cook  county  in  an  action  on  the  case  for 
personal  injuries,  and  on  December  10,  1903,  filed  her 
declaration,  and  on  December  22,  1903,  the  company 
filed  a  plea  of  general  issue.  On  May  2,  1906,  an  or- 
der was  entered  dismissing  the  suit  for  want  of  prose- 
cution, and  a  judgment  for  costs  was  entered  against 
the  plaintiff.  After  the  term  had  passed,  on  April 
4,  1907,  on  motion  of  plaintiff  the  circuit  court  va- 
cated the  order  of  dismissal  and  judgment  for  costs  and 
reinstated  the  cause  upon  the  docket.  The  company 
entered  its  motion  for  a  new  trial,  which  was  over- 
ruled. It  then  moved  in  arrest  of  judgment,  which 
motion  was  also  overruled.  It  then  prayed  etnd  per- 
fected its  appeal  to  this  court,  from  the  order  of  the 
circuit  court  in  setting  aside  said  judgment  and  rein- 
stating the  cause.  The  motion  filed  by  plaintiff  was 
that  the  case  be  reinstated  upon  the  calendar  and  that 
the  court  amend  the  record  of  the  judgment  so  that 
it  should  appear  that  the  cause  was  dismissed  on  the 
general  call  of  the  docket  instead  of  having  been  dis- 
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missed  on  the  regular  call  for  actual  trial,  which  it 
was  claimed  was  not  the  fact.  This  court  reversed 
the  order  setting  aside  the  judgment,  and  said,  p.  385 : 

*  *  The  power  of  the  court  to  interfere  with  the  judg- 
ment at  all  rests  in  its  right  to  proceed  on  motion  to 
correct  any  error  committed  by  the  court  not  appear- 
ing in  the  judgment  itself  or  involving  any  proceed- 
ing of  either  fact  or  law  occurring  upon  the  trial 
ahunde  the  record  and  which,  when  made  known  to 
the  court,  would  have  the  effect  to  void  or  nullify  its 
judgment.  Such  a  motion  serves  the  office  and  func- 
tion of  the  common-law  writ  of  coram  nobis,  and  is 
in  the  nature  of  a  review  by  the  trial  court  of  the 
error  alleged  against  its  judgment.  Such  review  must 
be  limited  to  errors  of  fact.  *  *  *  If  the  court  pro- 
ceeded, in  its  order  reinstating  the  cause,  on  the 
ground  that  it  should  not  have  dismissed  the  same,  as 
it  did,  under  the  order  for  a  general  call  of  the  law 
docket,  such  error  was  of  law  and  not  of  fact,  and 
therefore  not  reviewable  by  the  trial  judge.'' 

As  to  the  point  made  that  plaintiff  was  a  nonresi- 
dent and  had  filed  no  bond  or  security  for  costs  before 
judgment,  this  does  not  affect  the  validity  of  the  judg- 
ment of  January  14,  1911.  The  filing  of  a  bond  for 
costs  is  not  a  jurisdictional  prerequisite.  Palmer  v. 
Riddle,  180  111.  461,  464;  Baltimore  &  0.  S.  W.  B.  Co. 
V.  Keck,  185  HI.  400,  405;  Plaff  v.  Pacific  Exp,  Co., 
251  lU.  243,  247. 

The  judgment  of  the  circuit  court,  entered  Feb- 
ruary 3,  1911,  setting  aside  the  default  and  judgment 
entered  on  January  14,  1911,  is  reversed. 

Reversed. 


Edward  A.  Nixon,  Appellant,  v.  The  ITnity  Company  et  al., 

Appellees. 

Oen.  No.  17,465. 

MoBTOAoxs — taxes  und  ground  rents.    An  Intervening  petition  by 
the  assignee  of  the  purchaser  at  foreclosure,  praying  that  taxes  due 
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on  the  property  daring  the  period  of  redemption  and  ground  rent 
due  for  a  portion  of  that  time  he  paid  out  of  money  claimed  by  the 
owner  of  equity  of  redemption  in  the  hands  of  receiver  from  rents 
and  profits  after  paying  the  deficiency  decree  and  other  items 
allowed  by  the  court,  is  properly  dismissed  for  want  of  equity. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hoir.  Adklob 
J.  PmT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Afllrmed.  Opinion  filed  December  19, 
1912. 

Dabbow^  Mastebs  &  Baely^  for  appellant. 

BooEBs  &  Mahoney  and  Chilton  P.  Whjbon,  for  ap- 
pellee. Unity  Company;  Elbbidob  Hanecy^  of  counseL 

WHiSON,  MooBE  &  McIlvainb,  for  Edward  T.  Davis 
et  aL,  appellees. 

IsHAM,  Lincoln  &  Bealb,  for  appellee,  B.  Hall  Mo- 
Cormick. 

Mb.  Pbesiding  Justice  Gbidley  delivered  the  opin- 
ion of  the  court. 

On  November  26,  1910,  the  circuit  court  of  Cook 
county,  after  a  hearing,  dismissed  for  want  of  equity 
the  intervening  petition  of  Edward  A.  Nixon,  appel- 
lant, filed  in  the  case  of  B.  Hall  McCormick,  trustee, 
against  the  Unity  Company  et  al.,  and  appellant  seeks 
by  this  appeal  to  reverse  that  decree.  After  the  tran- 
script of  the  record  had  been  filed  in  this  court,  appel- 
lees here  made  a  motion  to  strike  the  certificate  of 
evidence  from  the  transcript  and  the  motion  was  re- 
served to  the  hearing.  Inasmuch  as  we  have  reached 
the  conclusion  (treating  the  certificate  of  evidence  as 
being  properly  before  us)  that  the  decree  of  the  cir- 
cuit c5)urt  should  be  affirmed,  we  deem  it  unnecessary 
to  pass  upon  appellees '  motion. 

The  original  proceeding  in  which  said  intervening 
petition  was  filed  was  a  foreclosure  suit  instituted  by 
the  appellee,  McCormick,  as  complainant,  against  The 
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Unity  Company  and  others  to  foreclose  a  trust  deed, 
dated  January  1,  1895,  given  by  The  Unity  Company 
to  secure  an  issue  of  its  corporate  bonds.  The  prop- 
erty covered  by  this  trust  deed  is  a  99-year  leasehold 
of  the  Unity  Building,  Chicago,  and  the  ground  upon 
which  the  building  stands.  The  lease  provided  for  a 
yearly  rental  of  $18,000,  payable  in  quarterly  install- 
ments of  $4,500  each  on  the  last  days  of  July,  Octo- 
ber, January  and  April,  and  that  the  lessor  might  en- 
force a  forfeiture  of  the  lease  upon  six  months^  de- 
fault in  the  payment  of  tent.  As  a  result  of  this  pro- 
ceeding a  decree  of  foreclosure  and  sale  was  entered 
June  3, 1907,  and  a  master's  sale  of  the  premises  was 
had  on  June  2,  1909,  at  which  sale  McCormick  pur- 
chased the  premises  and  obtained  a  master's  certifi- 
cate of  sale.  This  certificate  was  subsequently  and 
before  the  expiration  of  the  period  of  redemption  sold 
and  assigned  by  McCormick  to  appellant,  Edward  A. 
Nixon.  The  price  for  which  the  premises  sold  was 
less  than  the  full  amount  of  the  debt  secured,  and  on 
June  14,  1909,  a  deficiency  decree  was  rendered  in  fa- 
vor of  McCormick  in  the  sum  of  about  $161,000.  Af- 
ter the  filing  of  the  bill  to  foreclose,  a  receiver  was  ap- 
pointed March  16,  1905,  and  he  was  authorized  to  col- 
lect the  rents  and  profits  of  the  building,  to  manage 
the  building,  to  insure  the  same,  and  to  pay  the  water 
rates,  taxes,  assessments  and  ground  rent  as  the  same 
from  time  to  time  might  mature.  As  such  receiver  he 
paid  the  ground  rent,  taxes,  etc.,  due-  and  payable 
prior  to  the  date  the  premises  were  sold  on  June  2, 
1909.  By  order  of  court,  entered  June  14,  1909,  the 
receivership  was  continued,  and  the  receiver  retained 
the  same  powers,  etc.,  as  were  conferred  upon  him 
by  the  original  order  appointing  him,  except  that  he 
was  directed  not  to  pay  any  general  or  special  taxes 
levied  or  to  be  levied  on  the  premises  unless  thereafter 
ordered  by  the  court  so  to  do.  He  paid  all  installments 
of  ground  rent  that  fell  due  prior  to  September  2, 
1910  (the  date  of  the  expiration  of  the  period  of  re- 
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demptioii)|  including  the  quarterly  installment  due 
July  31,  1910,  and  made  two  partial  payments  upon 
the  deficiency  deeree  of  McCormick,  which  left  a  bal- 
ance still  due  said  McCormick,  May  14,  1910,  upon 
such  decree  of  about  $18,000.  The  receiver's  final  re- 
port showed  that  on  November  15,  1910,  he  had  in  his 
hands  over  $38,000.  No  redemption  of  the  premises 
was  made  and  after  the  expiration  of  the  period  of 
redemption,  Nixon,  as  the  holder  of  the  certificate  as- 
signed to  him  by  McCormick,  received  a  master's  deed 
of  the  premises,  dated  September  3,  1910. 

On  September  20,  1910,  Nixon  filed  his  intervening 
petition  in  which  he  alleged  that  by  said  trust  deed  The 
Unity  Company  had  covenanted  to  pay  all  taxes  and 
assessments  levied  against  the  property;  that  the 
taxes  assessed  for  the  year  1909  and  due  in  April,  1910, 
amounting  to  about  $12,000,  had  not  been  paid;  that 
the  ground  rent  under  said  lease  from  August  1, 1910, 
to  September  2, 1910,  had  not  been  paid,  and  that  as 
the  anaual  rental  was  $18,000  per  year  there  was  due 
for  said  period  one-twelfth  of  said  sum  for  rent ;  that 
the  receiver  had  in  his  hands  more  than  $30,000 ;  that 
of  this  sum  McCormick  claimed  about  $18,000  as  the 
amount  due  bim  on  his  deficiency  decree;  that  The 
Unity  Company  claimed  that  the  balance  of  said  sum, 
after  paying  to  McCormick  the  amount  of  said  defi- 
ciency, should  be  paid  to  it,  and  that  certain  creditors 
of  The  Unity  Company  contended  that  their  claims 
should  be  paid  by  the  receiver  out  of  said  sum.  The 
petition  prayed  that  the  court  direct  that  the  follow- 
ing payments  be  made  for  petitioner's  benefit  out  of 
the  moneys  in  the  receiver's  hands,  viz.:  (1)  The 
taxes  upon  the  premises  for  the  year  1909,  payable  in 
1910,  amounting  to  about  $12,000,  (2)  a  proportion- 
ate part  of  the  taxes  for  the  year  1910,  embraced  in 
the  period  between  April  1,  1910,  and  September  2, 
1910  (date  of  expiration  of  period  of  redemption), 
and  (3)  a  proportionate  part  of  the  ground  rent,  pay- 
able under  the  lease,  represented  by  the  period  be- 
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tween  August  1,  1910,  and  September  2,  1910.  An- 
swers were  filed  to  the  petition  and,  as  before  stated, 
after  a  hearing  the  court  denied  the  relief  prayed  for 
and  entered  a  decree  dismissing  the  petition  for  want 
of  equity.  This  action  of  the  court  is  assigned  as  er- 
ror. 

After  a  careful  consideration  of  the  points  made  by 
counsel  for  appellant  in  their  brief  and  argument  we 
are  of  the  opinion  that  the  court  did  not  err  in  dis- 
missing the  intervening  petition.  We  think  that  the 
following  cases  decided  by  our  supreme  court  clearly 
show  that  appellant  was  not  entitled  to  the  relief 
sought.  Stevens  v.  Hadfield,  178  lU.  532;  Haigh  v. 
Carroll,  209  HI.  576 ;  Schaeppi  v.  Bartholomae,  217  HI. 
105 ;  Standish  v.  Musgrove,  223  IlL  500.  The  decree 
will  therefore  be  affirmed* 

Aifirmed. 


Kafhew  ITeiniei,  Appellant,  v.  Cluiitoplier  StraMheim,  AppeDeei. 

Gen.  ITo.  17,503. 

1.  Apfsals  Jlhd  sbbobs— «ece«t<^  thai  Oecree  he  Mupported  by 
facts.  A  decree  granting  reUef  must  be  supported  by  a  finding  of 
specific  fitcts  in  the  decree  itself,  or  by  evidence  appearing  in  the 
record,  but  the  rule  is  otherwise  as  to  a  decree  dismissing  a  bill. 

2.  'Appbals  akd  waaoBB-^when  decree  diemisHng  hill  will  he  pre- 
Bumed  to  he  supported  hy  evidence.  A  decree  dismissing  a  bill  can- 
not be  reversed  because  the  relief  was  denied,  unless  complainant 
shaU  show  by  a  certificate  of  evidence,  or  by  a  certificate  showing 
that  the  record  as  filed  is  complete,  that  the  evidence  was  such  as  to 
entitle  him  to  the  relief  asked  for,  and  in  the  absence  of  such  show- 
ing it  will  be  presumed  that  there  was  evidence  which  Justified  the 
dismissal  of  the  bilL 

3.  Appeals  aih)  ebbobs — what  record  should  contain  where  injuno' 
iion  dissolved  and  hW  dismissed.  'Where  a  decree  dissolves  a 
temporary  injunction  and  dismisses  the  bill  and  a  praecipe  record 
contains  only  the  bill,  an  order  of  reference  to  a  master,  the  injunc- 
tional  order  and  the  order  dissolving  the  injunction  and  dismissing 
the  bill,  and  does  not  show  any  certificate  of  evidence^  master's 
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report,  answers  or  affidavits,  if  any  were  filed,  the  decree  will  not 
be  reyersed. 

4.  Pabtnkbshif — when  creditor  of  partner  entitled  to  priority. 
The  owner  of  a  saloon  put  his  son  and  his  son's  partner  in  charge 
of  the  saloon  and  a  bailifF  under  an  execution  against  the  son 
took  possession.  The  owner  obtained  a  writ  of  replevin,  the  fix- 
tures were  found  to  be  his  property,  the  title  to  the  liquors  was 
found  to  be  in  the  partnership  and  it  was  agreed  that  the  liquors 
were  worth  a  certain  amount.  A  Judgment  in  an  action  on  the 
replevin  bond  to  the  use  of  the  creditor  was  paid  by  the  saloon 
owner  to  a  bailiff  in  charge  under  an  execution  thereon.  Held, 
on  a  bill  by  the  son  to  restrain  the  bailiff  paying  the  money 
to  the  creditor,  that  the  money  to  the  extent  of  the  value  of  the 
liquors  could  not  be  applied  to  a  payment  of  the  partnership  debts, 
particularly  when  It  was  not  averred  that  the  partnership  was 
Insolvent  or  unable  to  pay  Its  debts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Aflirmed.  Opinion  filed  December 
19,  1912. 

Douglas  C.  Gbegg,  for  appellant. 

MoBTON  G.  Smith  and  Lyman,  Lyman  &  O'Connob, 
for  appellees. 

Mb.  Jubticb  Fitoh  delivered  the  opinion  of  the 
court. 

Appellant,  the  complainant  in  a  bill  for  an  injunc- 
tion and  other  relief,  complains  of  the  action  of  the 
circuit  court  in  dissolving  a  temporary  injunction  and 
dismissing  his  bill  of  complaint. 

The  bill,  as  amended,  states  that  one  Martin  Neimes 
owned  a  saloon  and  put  his  son  Mathew  and  one 
Charles  Beiss  in  charge  of  the  same,  under  an  agree- 
ment that  the  son  and  Beiss  should  run  the  business 
and  buy  all  their  beer  from  a  brewing  company,  in 
which  the  father  was  interested,  for  $1.50  a  barrel 
more  than  the  market  price,  and  that  when  the  excess 
payments   thus   made    should   amount   to   the    sum 
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which  the  saloon  had  cost  the  father,  he  would  then 
transfer  it  to  the  son  and  Beiss  *4n  equal  parts ;*^ 
that  in  pursuance  of  that  agreement  complainant  and 
Beiss  **went  into  possession  of  said  premises  as  the 
agents  of  said  Martin  Neimes  * '  and  conducted  the  busi- 
ness on  the  basis  so  agreed  upon  for  a  little  over  two 
months,  when  one  Henry  Gt.  Beese  obtained  a  judg- 
ment against  Beiss  in  the  municipal  court  for  $521, 
and  the  bailiff  of  that  court,  under  an  execution  upon 
such  judgment,  took  possession  of  the  saloon;  that 
Beiss  then  abandoned  the  business,  and  complainant 
**  thereupon  turned  the  said  business  over  to  the  said 
Martin  Neimes,  who  has  conducted  the  same  from 
thence  hitherto ; '  *  that  the  father  then  brought  suit  in 
replevin  against  the  bailiff  and  on  his  filing  a  replevin 
bond,  possession  of  the  saloon  and  its  contents  was 
turned  over  to  him  under  the  writ  of  replevin;  that 
the  father  thereafter  sold  all  the  stock  of  wines,  liq- 
uors and  cigars  for  his  own  benefit ;  that  upon  the  trial 
of  the  replevin  suit  the  right  of  property  in  all  the 
fixtures,  tables,  chairs,  etc.,  was  found  to  be  in  the  elder 
Neimes,  but  the  title  to  the  stock  of  wines,  liquors  and 
cigars  on  hand  at  the  time  of  the  levy  thereon  by  the 
bailiff  was  found  to  be  in  the  son  and  Charles  Beiss, 
and  the  court  ordered  the  latter  property  **  which  said 
parties  agreed  at  the  said  time  to  be  of  the  value  of 
$350,^'  to  be  returned  to  the  bailiff,  and  later  a  writ 
of  retorno  habendo  was  issued  and  an  ineffectual  de- 
mand made  thereon;  that  thereupon  suit  was  brought 
on  the  replevin  bond  by  the  sheriff  for  the  use  of  said 
Beese  against  said  Martin  Neimes,  resulting  in  a 
judgment  in  favor  of  the  plaintiff  for  $630  against 
Neimes,  who  paid  that  amount  to  the  bailiff  of  the 
municipal  court  upon  an  execution  issued  upon  said 
judgment;  that  in  equity  (it  is  said)  $350  of  the  money 
so  paid  upon  said  execution  and  held  by  the  bailiff 
should  be  applied  to  the  payment  of  **the  partnership 
debts  of  Neimes  and  Beiss,  ^^  which  debts  exceed  that 
amount.    The  bill  prays  that  the  bailiff  may  be  en- 
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joined  from  paying  over  the  money  in  his  hands  to 
Henry  G.  Reese,  but  that  the  same  may  be  applied  to 
the  partnership  debts  of  said  firm,  and  for  other  and 
further  relief. 

Appellant  has  filed  in  this  court  only  a  praecipe  rec- 
ord. This  record  contains  a  transcript  only  of  the 
following:  (1)  The  bill  filed  February  5,  1910;  (2) 
an  order  entered  nunc  pro  tunc  as  of  February  8, 
1910,  referring  to  a  master  a  motion  of  complainant 
for  a  preliminary  injunction;  (3)  a  supplement  to  the 
bill,  filed  July  12,  1910;  (4)  an  order  entered  July  18, 

1910,  denying  the  motion  for  a  preliminary  injunc- 
tion with  leave  to  amend  the  bill  and  renew  the  motion 
the  next  day;  (5)  an  amendment  to  the  bill  filed  July 
19,  1910;  (6)  an  order  entered  July  19,  1910,  enjoin- 
ing the  bailiff  until  the  further  order  of  the  court 
*  *  from  paying  over  to  any  one  $350  of  the  moneys  now 
in  his  possession,  as  set  forth  in  the  supplement  to  the 
bill  of  complaint;''  (7)  an  order  entered  January  16, 

1911,  on  motion  of  defendant's  solicitors,  dissolving 
the  preliminary  injunction  and  dismissing  the  bill ' '  ex- 
cept as  to  suggestions  of  damages  and  costs  of  mas- 
ter." The  record  thus  filed  does  not  show  any  cer- 
tificate of  evidence,  or  master's  report,  or  answer,  or 
aflBdavits,  if  any  were  filed. 

In  chancery  cases  the  rule  is,  that  a  decree  granting 
relief  must  be  supported  by  a  finding  of  specific  facts 
in  the  decree  itself,  or  by  evidence  appearing  in  the 
record ;  but  the  rule  is  otherwise  as  to  a  decree  dis- 
missing a  bill  of  complaint,  since  that  is  the  proper 
decree  to  be  entered  in  case  there  is  no  evidence,  or 
in  case  the  evidence  is  insuflScient  to  warrant  the  court 
in  granting  the  relief  prayed  for.  Such  a  decree  can- 
not be  reversed  because  the  relief  was  denied,  unless 
complainant  shall  show  that  the  evidence  was  such  as 
to  entitle  him  to  the  relief  asked  for.  Such  showing 
must  be  made  either  by  a  certificate  of  evidence,  or 
by  a  certificate  showing  that  the  record  as  filed  is  com- 
plete.   In  the  absence  of  such  showing,  it  will  be  pre- 
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sumed  that  there  was  evidence  which  justified  the  ac- 
tion of  the  court  in  dismissing  the  bill.  First  Nat. 
Bank  of  Chicago  v.  Baker,  161  111.  281 ;  Hill  v.  Hill, 
166  111.  54;  McNicholas  v.  Tinsler,  127  111.  App.  381. 
Appellant's  counsel  seems  to  assume  that  upon  the 
record  filed  this  court  must  assume  the  truth  of  the 
allegations  of  the  bill  of  complaint.  Such  is  not  the 
rule  for  the  reasons  above  stated,  but  if  it  could  be 
conceded  that  the  rule  is  as  claimed,  it  appears  from 
the  averments  of  the  bill  that  the  money  in  the  hands 
of  the  bailiff  is  not  money  realized  from  the  sale  of 
the  stock  of  liquors,  wines  and  cigars,  which  were  in  the 
saloon  at  the  time  the  same  were  levied  upon  on  the 
first  execution  in  favor  of  Henry  G.  Eeese,  nor  was 
the  money  now  in  his  hands  paid  to  the  bailiff  as  the 
agreed  value  thereof,  under  the  retorno  habendo,  but 
is  money  paid  to  him  in  satisfaction  of  a  second  judg- 
ment obtained  by  the  sheriff  for  the  use  of  Henry  G. 
Eeese  in  a  suit  on  the  replevin  bond.  No  authority 
has  been  cited  in  support  of  the  proposition  apparently 
assumed  by  appellant's  counsel  that  the  money  thus 
paid  to  the  bailiff  upon  a  judgment  in  favor  of  Eeese 
can  be  applied  by  a  dourt  of  equity  to  the  payment  of 
debts  of  the  complainant  and  Eeiss.  Moreover,  there 
is  no  averment  in  the  bill  that  the  firm  of  Neimes  and 
Eeiss  is  insolvent  or  unable  to  pay  the  firm  debts. 
Hence,  even  upon  the  theory  advanced  by  appellant's 
counsel,  the  bill  of  complaint  does  not  state  a  case 
justifying  the  interference  of  a  court  of  equity. 
The  decree  of  the  circuit  court  will  be  aflSrmed. 

Affirmed. 


Lonise  D.  E^ert,  Appellee,  v.  The  Inter  Ocean  Newspaper 

Company,  Appellant. 

Gen.  No.  17,516. 

1.    LdBXL  AND  SLANDEBi — wheu  proof  of  iMtocetice  i8  inadmUsihle. 
In  libel  against  a  newspaper  for  publishing  that  a  woman  was  named 
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as  corespondent  in  a  divorce  case,  it  is  error  to  permit  plaintiff  to 
testify  that  she  was  not  in  fact  guilty  of  adultery. 

2.  Ijbel  AiTD  8ULin>EB — misl€<iding  instruction.  Where  a  news- 
paper article,  the  basis  of  an  action  for  libel,  giving  the  contents 
of  a  bill  for  divorce  and  narrating  certain  matrimonial  dii&culties, 
states  that  the  wife  was  divorced  from  her  first  husband  and  that 
plaintiff  was  named  as  corespondent  in  such  case,  and  makes  further 
statements  not  based  upon  the  first  divorce  case,  an  instruction  Is 
misleading  which  permits  recovery  if  the  Jury  believe  that  the 
article  contains  any  statements  which,  if  untrue,  are  libelous  and 
not  fairly  based  upon  the  pleadings  and  certificate  of  evidence  in 
the  wife's  first  divorce  case,  but  does  not  require  the  Jury  to  believe 
"from  the  evidence"  nor  that  the  statements  refer  in  any  manner  to 
the  plaintiff,  and  no  instruction  defining  the  meaning  of /'libelous" 
is  given. 

Action  for  libel.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Fabun  Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1911.  Reversed  and  remanded. 
Opinion  filed  December  19,  1912. 

James  J.  Babboub,  for  appellant. 

Delbbbt  a.  Cuthebo  and  James  H.  Dunne,  for 
appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
conrt. 

This  is  an  appeal  from  a  judgment  rendered  against 
appellant  in  a  libel  snit.  The  published  newspaper 
article,  which  forms  the  basis  of  the  suit,  purports  to 
give  the  contents  of  a  bill  for  divorce  filed  by  Dr. 
Louis  Hirsch  against  Mrs.  Esther  Hirsch,  formerly 
Mrs.  Esther  Eisendrath,  and  the  substance  of  an  m- 
terview  with  Julius  Harris,  the  father  of  Mrs.  Hirsch, 
denying  certain  ** sensational  charges**  contained  in 
said  bill  for  divorce.  The  article  states  that  Dr. 
Hirsch  is  the  son  of  a  wealthy  manufacturer  of  Wilkes- 
barre,  Pennsylvania,  and  met  Miss  Harris  in  New 
York,  where  they  were  married  in  1909;  that  Dr. 
Hirsch  **asks  divorce  on  the  ground  that  his  wife  has 
been  insane  since  their  marriage;  that  she  was  in- 
sanely hysterical  and  continually  taunted  him  with 
tales  of  numerous  other  sweethearts.    He  says  that 
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after  their  marriage  his  wife  claimed  that  one  of  her 
'  sweethearts '  would  give  him  $10,000  if  he  would  leave 
her  and  allow  her  to  get  a  divorce.  Hirsch  charges 
that  he  was  deceived  and  did  not  know  that  his 
wife  had  been  previously  married  until  he  began  his 
own  divorce  proceedings.  He  was  then  told  that  she 
had  figured  in  a  sensational  divorce  case,  in  which  she 
charged  Dr.  J.  L.  Eisendrath  with  having  held  a  pis- 
tol to  her  head,  and  intimidated  her  into  going  to 
Hammond  and  marrying  him,  in  August,  1903.  No 
attempt  was  made  to  obtain  a  divorce  until  a  woman 
appeared  in  the  case.  Louise  Eggert,  matron  of  the 
German  Hospital,  in  which  Dr.  Eisendrath  was  em- 
ployed, was  named  as  corespondent,  and  the  divorce 
was  granted  July  31,  1905.  Hirsch  claims  that  the 
Harrises  had  j;old  him  that  if  he  would  marry  their 
daughter  they  would  suport  him  in  luxury,  and  that 
he  might  give  up  his  practice  in  the  east. ' '  The  arti- 
cle then  quotes  Julius  Harris  as  saying  that  the  suit  is 
a  ' '  blackmail  plot ; ' '  that  the  charge  that  Mrs.  Hirsch 
*  *  is  insane  or  that  there  was  to  have  been  a  settlement 
to  him  at  her  wedding  is  preposterous;'^  that  ''he 
knew  she  had  been  married  before;'*  that  ''there  was 
no  talk  of  a  settlement ; ' '  that  "  he  is  too  lazy  to  work 
and  spends  most  of  his  time  painting  his  face;''  that 
"it  is  true  that  my  daughter  figured  in  another  un- 
fortunate divorce  affair.  She  married  against  her  will 
and  we  were  glad  of  an  opportunity  to  prove  infidel- 
ity against  Eisendrath."  The  declaration  charges 
that  the  portion  of  said  article  referring  to  Louise 
Eggert  was  published  of  and  concerning  the  plaintiff, 
and  was  false  and  libelous. 

Upon  the  trial  the  court  gave  to  the  jury,  at  the  re- 
quest of  the  plaintiff,  the  following  instruction: 

"The  jury  are  instructed  that  if  you  believe  that  the 
article  published  by  the  defendant  in  its  newspaper 
under  date  of  May  6,  1909,  contains  any  statements, 
which,  if  untrue,  are  libelous  and  are  not  fairly  based 
upon  the  pleadings  and  certificate  of  evidence  in  the 
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case  of  Eisendrath  v.  Eisendrath  offered  in  evidence 
herein^  then  in  snch  case  you  will  find  the  issues  for 
the  plaintiff.'^ 

We  think  the  giving  of  this  instruction  was  reversi- 
hle  error.  It  will  be  noted  that  the  instruction  does 
not  require  the  jury  to  believe  **froin  the  evidence/^ 
nor  that  the  statements  contained  in  said  article 
**  which,  if  untrue,  are  libelous, '^  refer  in  any  manner 
to  the  plaintiff.  There  was  no  other  instruction  given 
which  defined  or  attempted  to  define  the  meaning  of 
the  words  ^^libeP'  or  **Ubelous.*^  Jurors  are  not  law- 
yers, and  many  jurors  entertain  the  notion  that  any 
false  statement  published  in  a  newspaper,  concerning 
any  person,  is  a  libel.  It  is,  therefore,  entirely  within 
the  bounds  of  probability  that  to  an  ordinary  jury  the 
instruction  above  quoted  would  mean  that  if  the  jury 
believe  that  the  article  of  May  6,  1909,  contains  any 
false  statement  concerning  any  person,  not  based  on 
the  pleadings  and  evidence  in  the  Eisendrath  case, 
then  they  must  find  for  the  plaintiff.  A  reference  to 
the  article  in  question  shows  that  but  one  sentence  re- 
fers to  the  plaintiff.  All  of  the  remainder  of  the  arti- 
cle refers  to  others  than  the  plaintiff.  The  article  con- 
tains several  statements  not  based  upon  the  pleadings 
and  evidence  in  the  Eisendrath  case.  But  it  is  far 
from  correct  to  say  that  such  statements,  even  if  un- 
true, are  so  libelous  as  to  support  a  recovery  by  the 
plaintiff  in  this  case.  For  example,  the  article  states 
that  Harris  said  that  Hirsch  is  too  lazy  to  work,  and 
spends  most  of  his  time  painting  his  face.  The  arti- 
cle also  states  that  Hirsch  claims  his  wife  has  been 
insane  since  her  marriage,  and  that  he  was  deceived 
and  did  not  know  she  had  been  previously  married  and 
divorced.  The  article  also  states  that  Harris  said 
that  these  charges  of  Hirsch  were  preposterous  and 
were  the  foundation  of  a  blackmail  attempt.  All  these 
are  serious  charges  not  based  on  the  evidence  or  plead- 
ings in  the  Eisendrath  case,  but  none  of  such  state- 
ments, even  if  untrue,  is  libelous,  in  the  sense  that 
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such  statements  would  entitle  the  plaintiff  to  recover. 
Under  these  circumstances,  the  instruction  was  very 
misleading  and  should  not  have  been  given. 

As  we  have  reached  the  conclusion  that  the  case 
must  be  tried  again,  we  refrain  from  discussing  the 
evidence  in  detail.  It  is  probable  that  many  of  the 
errors  assigned  on  this  record  will  be  avoided  upon  the 
second  trial.  For  the  guidance  of  court  and  counseli 
however,  it  may  be  well  to  say  here  that  we  think  the 
court  should  not  have  permitted  the  plaintiff  to  testify 
that  she  was  not  in  fact  guilty  of  adultery.  There  was 
no  charge  that  she  was  in  fact  guilty  of  that  offense. 
The  charge  was  that  she  was  named  as  corespondent 
in  the  Eisendrath  case,  and  the  evidence  should  have 
been  confined  to  that  issue. 

For  the  reasons  indicated,  the  judgment  of  the  su- 
perior court  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Guy  Sobita,  by  Bii^o  Sobita,  bis  next  friend,  AppellMi  t.  Crane 

Company,  Appellant 

Gen.  No.  17,529. 

Highways — tohen  evidence  of  truck  striking  hoy  on  sidewalk  is 
not  iMpo88il)le.  Where  there  is  evidence  that  a  hoy  walking  doee 
to  the  street  edge  of  the  sidewalk  was  struck  hehlnd  his  left  leg 
by  the  end  of  a  whiffletree  on  a  heavily  loaded  truck  drawn  by  three 
horses  and  was  thrown  on  the  sidewalk  with  his  right  hand  on  the 
walk  and  left  hand  extending  Into  the  street  where  the  right  hand 
wheel  of  the  truck  passed  over  it,  and  there  Is  evidence  to  the  con- 
trary that  he  was  trying  to  pick  up  a  book,  and  defendant,  on 
attempting  to  demonstrate  mathematlcaUy  that  the  accident  could 
not  have  happened  as  described,  must  assume  that  the  right  wheels 
of  the  truck  as  loaded  and  drawn  by  three  horses  could  not  have 
been  nearer  than  thirteen  Inches  from  the  curb  and  that  the  boy's 
body  was  wholly  on  the  sidewalk,  the  evidence  as  to  the  way  the 
accident  happened  Is  not  so  contrary  to  common  experience  and 
Inherently  improbable  as  to  require  a  reversal. 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Thomas 
C.  Clabx,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Affirmed.  Opinion  filed  December  19, 
1912.  Rehearing  denied  January  2,  1913.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Alden,  Latham  &  Young^  for  appellant. 

John  A.  Bloomingston,  for  appellee. 

Me.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

In  asking  this  court  to  reverse  the  judgment  of  the 
superior  court  in  favor  of  appellee  for  $2,500,  appel- 
lant's counsel  present  an  argument  confined  almost  en- 
tirely to  a  discussion  of  the  facts.  They  contend  that 
the  evidence  of  appellee  and  his  witnesses  as  to  the 
way  the  accident  happened  is  *  *  contrary  to  common  ex- 
perience and  inherently  improbable, ''  and  is  so  con- 
flicting and  contradictory  as  **  to  be  of  little,  if  any, 
probative  value;''  that  ^^ appellant ^s  evidence  shows 
no  negligence  on  the  part  of  appellant;"  and  that  if 
the  evidence  introduced  on  behalf  of  appellee  is  the 
truth,  then  he  was  guilty  of  contributory  negligence. 

Briefly  Stated,  the  evidence  on  the  part  of  appellee 
tends  to  prove  that  on  October  21, 1907,  between  2  and 
2 :30  o  'clock  in  the  afternoon,  appellee,  then  a  school- 
boy, about  nine  years  old,  came  out  of  one  of  the  east 
entrances  of  the  Dante  School  with  a  number  of  his 
schoolmates;  that  said  school  is  located  on  the  west 
side  of  Desplaines  Street,  between  Ewing  and  For- 
quer  Streets ;  that  when  the  boys  reached  the  sidewalk 
on  Desplaines  Street,  which  is  a  cement  sidewalk  built 
next  to  the  curbstone,  appellee  walked  close  to  the 
street  edge  of  the  walk;  that  one  of  appellant's  heavy 
trucks,  drawn  by  three  horses,  was  at  that  time  going 
south  along  the  brick  pavement  on  Desplaines  Street, 
close  to  the  curb;  that  in  passing  appellee  the  end  of 
the  whiffletree  struck  his  left  leg  behind  the  knee  joint 
and  he  fell  foward  with  outstretched  arms;  that  he 
fell  prone  on  the  sidewalk,  with  his  right  hand  on  the 
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sidewalk  and  his  left  hand  extending  out  into  the  street, 
and  that  the  right  front  wheel  of  the  truck  passed 
over  his  left  hand  while  in  this  position,  crushing  the 
carpal  and  metacarpal  bones  and  breaking  both  bones 
of  the  forearm.  The  evidence  on  the  part  of  appellant 
tends  to  prove  that  the  truck  was  at  some  distance 
from  the  edge  of  the  sidewalk;  that  the  boys  ran  into 
the  street  near  the  truck;  that  appellee  dropped  his 
book,  and  that  in  endeavoring  to  pick  it  up  the  rear 
wheel  of  the  truck  passed  over  his  hand.  Appellee  ^s 
story  was  corroborated  by  the  evidence  of  three  wit- 
nesses. Appellant's  theory  was  supported  by  the 
aflSrmative  evidence  of  two  boys  and  the  negative  evi- 
dence of  the  driver,  who  claimed  he  knew  nothing 
about  the  accident  until  he  had  driven  more  than  a 
block  away,  and  of  a  police  oflBcer  who  testified  that 
appellee  said  several  weeks  after  the  accident  that  his 
hand  was  caught  under  the  back  wheel  while  he  was 
endeavoring  to  pick  up  his  book.  Appellant  also  pro- 
duced witnesses  who  testified  minutely  as  to  many 
measurements  of  and  concerning  the  truck,  and  of  the 
sidewalk,  curb  and  pavement,  and  most  of  the  argu- 
ment of  appellant's  counsel  is  devoted  to  a<iiscussion 
of  the  alleged  ''physical  impossibility"  of  appellee's 
theory  in  the  light  of  the  measurements.  Starting 
with  certain  assumed  facts  as  to  the  position  of  ap- 
pellee when  he  fell,  appellant's  counsel  have  under- 
taken to  demonstrate  mathematically  that  the  acci- 
dent could  not  have  happened  in  the  way  appellee 
claims  it  happened.  In  order  to  reach  this  conclu- 
sion, however,  appellant's  counsel  are  obliged  to  as- 
sume that  the  right  wheels  of  the  truck  could  not  pos- 
sibly be  nearer  the  edge  of  the  curbstone  than  thir- 
teen inches  when  the  truck  was  heavily  loaded  and 
being  drawn  by  three  horses,  and  to  assume  that  the 
boy's  body  was  wholly  on  the  sidewalk  and  no  part  of 
it  was  above  the  curbstone.  Without  entering  into  any 
extended  explanation  of  this  alleged  mathematical 
deduction,  it  will  suffice  to  say  that  we  have  given  care- 
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ful  consideration  to  the  argument  thus  advanced  and 
do  not  find  it  convincing,  for  the  reason  that  its  as- 
sumptions are  not  manifest  from  the  evidence.  We 
see  nothing  inherently  improbable  in  the  story  of  ap- 
I>ellee.  The  evidence  of  appellee  and  his  witnesses  is 
entirely  consistent  with  the  theory  that  the  upper  part 
of  his  body  and  left  shoulder  projected  slightly  be- 
yond the  edge  of  the  curb  into  the  street,  while  the 
trunk  of  his  body  and  lower  limbs  were  entirely  on 
the  sidewalk.  After  a  careful  study  of  the  whole  rec- 
ord and  of  the  briefs  and  arguments  filed,  we  do  not 
think  the  verdict  is  so  clearly  and  manifestly  against 
the  weight  of  the  evidence  that  we  would  be  justified 
in  disturbing  it.  The  same  conclusion  holds  as  to  the 
alleged  contributory  negligence  of  appellee.  Upon 
such  questions  of  fact  an  appellate  court  is  not  justified 
in  reversing  a  judgment,  unless  the  evidence  is  mani- 
festly contrary  to  the  conclusion  reached  by  the  jury. 

A  point  is  also  raised  as  to  alleged  errors  of  the 
court  in  sustaining  objections  to  certain  questions  of 
appellant's  counsel.  We  are  unable  to  see  any  force 
in  this  contention. 

The  judgment  of  the  superior  court  will  be  affirmed. 

Afflrmed. 


Iionisa  A.  Lyman,  Appellee,  v.  Chicago  City  Bailway  Company, 

Appellant. 

Oen.  No.  17,473. 

1.  Damages — instructions.  Where  it  appears  In  a  personal  injury 
case  that  plaintiff  had  lost  time  and  that  the  services  of  physicians 
had  involved  heavy  expenses,  but  there  Is  no  competent  evidence 
as  to  the  amount  of  wages  lost  and  the  value  of  the  services,  instruc- 
tions as  to  such  elements  of  damage  are  erroneous  which  state  that 
the  jury  may  take  into  consideration  all  the  facts  and  circumstances 
in  evidence,  the  amount  of  such  doctor's  bills  and  the  amount  lost 
in  wages,  and  that  it  is  unnecessary  for  any  witness  to  testify 
to  the   amount  thereof,  but  the  jury  may   estimate   the  amount 
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"from  the  facts  and  circumstances  in  evidence  and  by  considering 
the  business  affairs  of  life." 

2.  Cabbiebs — negligence  to  star^  car,  when.  Where  a  passenger 
who  has  alighted  from  a  street  car  and  when  both  feet  are  on  the 
ground  discovered  that  her  coat  is  caught  on  the  platform,  is  injured 
by  the  starting  of  the  car,  the  company  is  not  relieved  from  liability 
by  the  tBLCt  that  the  conductor,  Inside  the  car  collecting  fares,  did 
not  know  that  the  coat  was  caught. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Aibeut 
C.  Bajrnis,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Reversed  and  remanded.  Opinion  filed 
December  19,  1912.    Rehearing  denied  January  2,  1913. 

Fbakelin*  B.  Husset  and  C.  Lb  Eoy  Bbown,  for  ap- 
pellant ;  Leonabd  a.  Busby,  of  counseL 

J.  K.  McMahon,  for  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

This  appeal  brings  up  for  review  a  verdict  and  judg- 
ment for  $7,000  obtained  by  appellee  for  personal  in- 
juries. Briefly  stated,  the  facts  proved  were  as  fol- 
lows: 

On  March  27,  1906,  in  the  forenoon,  appellee  was 
riding  as  a  passenger  upon  a  street  car  belonging  to 
defendant,  which  was  going  west  on  Forty-Seventh 
Street.  The  car  stopped  at  Hermitage  Avenue  to  per- 
mit appellee  and  another  woman  to  alight.  Appellee 
stepped  down  from  the  rear  platform  to  the  street  and 
then  discovered  that  the  bottom  of  her  long  heavy  uls- 
ter coat  was  caught  on  somethiag  on  the  platform. 
She  attempted  to  disengage  it  and  at  that  moment  the 
car  started  forward.  Holding  on,  with  both  hands,  to 
something  back  of  or  attached  to  the  rear  dashboard, 
she  was  pulled  or  dragged  along  on  her  feet  for  a  dis- 
tance of  from  seven  to  twenty-five  feet,  as  estimated 
by  different  witnesses.  The  moment  the  car  started, 
some  of  the  passengers  shouted  to  the  conductor,  who 
was  inside  the  car  collecting  fares,  and  he  rang  the 
emergency  bell  and  stopped  the  car.   Her  coat  was  then 
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released  and  she  walked  to  the  sidewalk  unassisted, 
bnt  npon  reaching  the  sidewalk  she  immediately 
fainted.  She  was  taken  to  a  drug  store,  and  later  taken 
in  a  carriage  to  her  home.  For  several  years  follow- 
ing this  accident,  she  suffered  from  what  one  of  the 
physicans  termed  **  traumatic  hy stero-nenrasthenia,  ^ ' 
and  was  under  the  constant  care  of  physicians  during 
nearly  all  of  that  period.  During  the  same  period  she 
claimed  she  was  unable  to  continue  her  usual  occupa- 
tion as  a  school  teacher. 

We  deem  it  unnecessary  to  state  the  facts  more  in 
detail,  for  the  reason  that  after  a  careful  consideration 
of  the  whole  record  we  are  of  the  opinion  that  the 
trial  court  erred,  to  the  manifest  prejudice  of  appel- 
lant, in  at  least  two  of  the  instructions  given  to  the 
jury  on  behalf  of  appellee.  Appellaut  did  not  deny 
the  happening  of  the  accident,  but  claimed  there  was 
no  connection  between  the  accident  and  the  injuries 
alleged  to  have  resulted  therefrom.  A  very  large  part 
of  a  most  voluminous  record  consists  of  the  evidence 
of  physicians,  and  the  evidence  regarding?  the  alleged 
relation  of  the  injuries  to  the  accident  is  in  a  state  of 
hopeless  and  irreconcilable  conflict.  It  is  impossible 
to  read  even  an  abstract  of  this  record  without  becom- 
ing convinced  that  any  ordinary  jury  would  be  thor- 
oughly impressed  with  the  idea  that  the  injuries  of 
appellee  were  of  such  a  character  as  to  require  the 
services  of  specialists  in  the  practice  of  medicine  and 
surgery,  and  that  the  services  rendered  by  them  in  this 
case  in  endeavoriug  to  cure  her  of  her  ailments  had  in- 
volved the  payment  of  large  sums  of  money  for  doc- 
tors ^  bills  or  the  incurring  of  heavy  liabilities  for  that 
purpose.  While  there  is  much  evidence  that  such  ser- 
vices were  rendered,  there  is  no  competent  evidence  in 
the  record  as  to  the  value  of  such  services.  In  each 
count  of  the  declaration  is  an  allegation  that  the  plain- 
tiff **has  paid  out  divers  large  sums  of  money  for 
medical  and  surgical  attendance,  and  for  nursing, 
drugs  and  medicine,  and  has  become  liable  to  pay 
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out  divers  large  sums  of  money  for  surgical  attend- 
ance and  appliances,'^  etc.,  etc. 

The  court  gave  two  instructions  on  behalf  of  appel- 
lee which  were  the  only  instructions  given  on  the  meas- 
ure of  damages.  In  one  (instruction  No.  19)  the  court 
instructed  the  jury  that  if  they  found  for  the  plaintiff, 
and  that  she  had  sustained  damages  ''as  charged  in 
the  declaration,  then  to  enable  the  jury  to  estimate  the 
amount  of  such  damages  it  is  not  necessary  that  any 
witness  should  have  expressed  an  opinion  as  to  the 
amount  of  such  damages,  but  the  jury  may  themselves 
make  such  estimate  from  the  facts  and  circumstances 
in  evidence,  and  by  considering  the  business  affairs  of 
life."  In  the  other  (instruction  No.  20)  the  court 
instructed  the  jury  that  if  they  found  for  the  plaintiff 
they  would  be  required  to  determine  the  amount  of 
her  damages,  and  that  in  determining  said  amount 
*'the  jury  have  a  right  to,  and  they  should,  take  into 
consideration  all  of  the  facts  and  circumstances  as 
proved  by  the  evidence  before  them,  the  nature  and 
extent  of  plaintiff's  physical  injuries,  if  any,  so  far  as 
the  same  are  shown  by  the  evidence  to  be  the  direct 
result  of  the  injury,  if  the  evidence  so  shows ;  her  suf- 
fering in  body  and  mind,  if  any,  as  the  jury  may  be- 
lieve from  the  evidence  before  them  in  this  case,  she 
has  sustained  or  will  sustain  by  reason  of  such  in- 
juries; her  loss  of  time  and  inability  to  work,  if  any, 
on  account  of  such  injuries ;  all  monies  she  has  neces- 
sarily expended  or  become  liable  for  in  doctors^  bills, 
if  any,  while  being  treated  for  such  injuries;  and  may 
find  for  her  such  sums  as  in  the  judgment  of  the  jury, 
under  the  preponderance  of  the  evidence  and  instruc- 
tions of  the  court  in  this  case,  will  be  a  fair  compensa- 
tion for  the  injuries  she  has  sustained  or  will  sus- 
tain, if  any,  so  far  as  such  damages  and  injuries,  if 
any,  are  claimed  and  alleged  in  the  declaration." 

In  Keokuk  &  H.  Bridge  Co.  v.  Wetzel,  228  111.  253, 
the  first  of  these  instructions  was  given,  and  it  was 
there  objected  that  damages  were  ** charged  in  the  dec- 
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laration'*  such  as  medical  attendance,  loss  of  time, 
etc.,  to  which  the  rule  announced  in  said  instruction 
was  inapplicable.  In  reply  to  this  contention  the  court 
said:  ^'This  instruction  was  given  and  approved  in 
North  Chicago  St.  R.  Co.  v.  Fitzgibhons,  180  III  466, 
and  while  the  instruction  given  should  have  been  lim- 
ited so  as  to  apply  only  to  the  physical  injury  which 
was  sustained  by  the  appellee,  we  do  not  think,  in  view 
of  the  severe  character  of  appellee's  injury  and  the 
amount  of  the  verdict,  that  the  jury  were  ipisled  by 
this  instruction,  and  are  of  the  opinion  that  the  giving 
thereof  did  not  constitute  reversible  error. ' '  The  ver- 
dict thus  referred  to  was  for  $1,575  for  a  serious  in- 
jiiry. 

In  the  case  of  North  Chicago  St.  E.  Co.  v.  Fitzgib- 
hons, supra,  referred  to  in  the  above  quotation,  the 
court  said  (p.  470) :  **  Where  there  are  elements  of 
damage  such  as  expenditures  capable  of  pecuniary 
measurement,  the  law  requires  that  the  amount  shall 
be  proved/' 

In  Harley  v.  Aurora,  E.  &  C.  B-  Co.,  149  111.  App. 
339,  an  instruction  combining  the  two  given  in  this 
case  was  under  consideration  by  the  Appellate  Court 
of  the  Second  District,  and  that  court  reversed  the 
case  for  that  reason  alone,  upon  the  authority  of  the 
statement  in  the  Fitzgibhons  case,  supra,  quoted 
above. 

In  Moore  v.  Aurora,  K  &  C.  E.  Co.,  150  111.  App. 
484,  a  similar  instruction  again  came  before  the  same 
court,  and  was  held  to  be  error  under  the  authority 
of  the  Fitzgibhons  case,  supra,  and  the  Wetzel  case, 
supra \  but  as  the  amount  of  the  doctors'  bills  was, 
in  fact,  proved  in  that  case,  and  definitely  shown  by 
the  record,  it  was  held  that  the  error  could  be  cured 
by  a  remittitur,  and  the  judgment  of  the  lower  court 
was  thereupon  affirmed  upon  the  filing  by  appellee  of 
such  a  remittitur. 

In  Smith  v.  Chicago  City  Ey.  Co.,  165  111.  App.  190, 
heard  on  appeal  in  the  Branch  Appellate  Court  of  this 
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district^  an  instruction  similar  to  instruction  No.  19, 
as  given  in  this  case,  was  held  to  be  reversible  error, 
the  court  saying:  ^*If  the  instruction  had  been  lim- 
ited to  damages  for  physical  pain  and  suffering,  the 
rule  announced  would  have  been  correct,  but  the  dec- 
laration also  claimed  damages  as  the  result  of  the  in- 
ability of  appellee,  by  reason  of  her  injuries,  to  pur- 
sue certain  business  in  which  she  had  been  engaged, 
and  for  obligations  incurred  for  medical  services.  The 
instruction  was  inaccurate  and  should  have  been  re- 
fused, as  asked.  Keokuk  &  H.  Bridge  Co.  v.  Wetzel, 
228  111.  253.  The  evidence  relating  to  the  extent  of 
injuries  appellee  claims  to  have  sustained,  by  reason 
of  the  accident,  is  so  close  and  conflicting,  it  cannot  be 
said,  as  it  was  in  the  Wetzel  case,  that  the  giving  of 
the  instruction  was  harmless  error. ' ' 

From  the  facts  shown  in  this  case,  we  are  forced  to 
the  same  conclusion  that  was  reached  in  the  case  last 
cited.  We  have  no  means  of  knowing,  and  we  may  not 
conjecture,  how  much,  if  anything,  the  jury  allowed 
the  plaintiff  for  doctors^  bills  paid  or  incurred,  or  for 
loss  of  time.  It  is  not  the  law,  as  is  stated  in  these 
instructions,  that  as  to  such  elements  of  damage,  in 
the  absence  of  any  competent  proof  of  the  value  there- 
of, the  jury  may  take  into  consideration  *  *  all  the  facts 
and  circumstances  in  evidence"  and  find  therefrom 
the  amount  of  such  doctors^  bills  and  the  amount  lost 
in  wages  by  loss  of  time ;  nor  is  it  the  law  that  as  to 
such  items,  it  is  unnecessary  for  any  witness  to  testify 
to  the  amount  thereof,  or  that  the  jury  may  themselves 
estimate  the  amount  from  ^Hhe  facts  and  circum- 
stances in  evidence  and  by  considering  the  business 
affairs  of  life.'^  For  aught  that  appears  to  the  con- 
trary, a  large  part,  or  even  the  whole,  of  the  amount 
allowed  to  appellee  as  damages  may  have  been  allowed 
by  the  jury  under  these  instructions,  for  doctors '  bills 
and  loss  of  time.  Under  the  authorities  cited  above 
and  under  the  facts  of  this  case,  the  giving  of  these 
instructions  was  therefore  reversible  error. 
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It  is  urged  by  appellant's  counsel  that  in  no  event 
could  a  recovery  be  permitted  upon  the  facts  shown, 
and  that  we  ought,  therefore,  to  reverse  the  judgment 
without  remandiQg.  In  support  of  this  contention, 
several  cases  in  other  jurisdictions  have  been  dted, 
which  seem  to  hold,  as  a  matter  of  law,  that  no  re- 
covery can  be  had  for  injuries  sustained  in  an  acci- 
dent of  this  kind  occurring  at  a  street  crossing  or  other 
stopping  place,  if  it  appears  that  at  the  time  the  car 
started,  the  conductor  was  in  a  position  where  he  could 
not  see  the  passenger  getting  off — as,  for  example,  if 
he  was  inside  the  car  collecting  fares, — or  if  it  appears 
that  the  passenger  got  both  feet  on  the  ground  safely, 
and  was  in  the  act  of  moving  away  when  the  car 
started.  Such  is  not,  however,  the  law  in  this  state. 
In  West  Chicago  St  E.  Co.  v.  Manning,  170  lU.  417, 
the  court  said  (p.  424) :  *^If  a  car  is  brought  to  a  stop 
at  or  near  such  crossings,  it  is  not  unreasonable  to 
charge  the  conductor  and  gripman  in  control  of  the  car 
•  •  •  with  the  duty  of  exercisiag  a  reasonable  de- 
gree of  care,  before  putting  the  car  again  in  motion,  to 
see  that  passengers  seeking  ingress  into  or  egress  from 
the  car  are  not  in  such  positions  as  to  be  endangered 
by  putting  the  car  again  in  motion."  To  the  same 
effect  are  North  Chicago  St.  E.  Co.  v.  Cook,  145  111. 
551 ;  Chicago  City  By.  Co.  v.  Crauf ,  136  HI.  App.  66, 
aflSrmed  in  235  111.  262 ;  Bloomington  &  N.  Ey.  v.  Zim- 
merman, 101  Dl.  App.  184 ;  Jurkiewicz  v.  Illinois  Cent. 
B.  Co.,  145  m.  App.  44.  In  the  case  last  dted,  it  is 
said  (p.  50):  **A  carrier  of  passengers  may  not  re- 
lieve itself  from  liability  in  cases  like  this,  by  prov- 
ing that  its  trainmen  did  not  know  passengers  were 
alighting.''  Nor  will  it  be  relieved  merely  by  proof 
that  the  passenger  in  attempting  to  alight,  succeeded 
in  getting  both  feet  on  the  ground  before  the  car 
started,  if  at  that  time  he  was  not  wholly  free  from  the 
car.  In  Chicago  Union  Traction  Co.  v.  Eosenthal,  217 
BL  458,  a  carrier  was  held  liable  for  negligently  start- 
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ing  a  car  at  the  moment  that  a  passenger,  in  attempt- 
ing to  alight  therefrom,  had  one  foot  on  the  gromid 
and  the  other  on  the  step  of  the  car.  In  Chicago 
Union  Traction  Co.  v.  May,  221  HI.  530,  the  same  re- 
sult followed  where  a  passenger  attempted  to  board 
a  car,  and  the  car  was  negligently  started  while  he 
had  one  hand  and  one  foot  on  the  car.  In  North  Chi- 
cago St.  B.  Co.  Y.  Cook,  supra,  the  same  conclusion 
was  reached  where  the  passenger  only  had  one  hand 
on  the  rail  of  the  car.  It  is  obvious  that  a  different 
result  could  hardly  be  reached,  as  a  matter  of  law,  in 
this  case  where  it  was  shown  without  contradiction 
that  though  appellee  had  both  feet  on  the  ground,  yet 
she  was  practically  tied  by  her  clothing  to  the  rear 
platform  in  such  a  way  that  any  movement  of  the  car 
was  dangerous. 

For  the  errors  indicated,  the  judgment  of  the  su- 
perior court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


la  the  Hatter  of  the  Estate  of  Sosaa  D.  Benton,  deoeased. 
AlphooBO  L.  Benton  and  Enuoa  S.  Benton,  Appellanti,  y.  Clarenoe 

A.  latUe,  Ezeoutor,  Appellee. 

Oen.  Ho.  17,494. 

1.  HoioGBTBAo— ea^enf  of  eMtate.  The  exlsteace  of  aa  estate  of 
homestead  ia  property  worth  less  thaa  |1,000  exdades  all  other 
interest  therein  daring  its  continaaace. 

2.  HoMssTEAD— rfi^ft^t  where  worth  more  than  $1,000.  If  property 
is  so  situated  that  the  homestead  estate  cannot  be  set  apart,  a  court 
of  equity  has  Jurisdiction  to  require  the  owner  of  the  homestead 
estate  to  accept  the  sum  of  |1,000  in  lieu  thereof,  if  teadered  by 
either  a  creditor  haying  a  lien  upoa  the  premises  or  by  aa  helr» 
graatee  or  deylsee,  aad  to  remove  from  the  premises. 

S.  HoMX8TEA]>— evidence  of  value  of  property.  "Where,  oa  a  derlse 
of  a  life  estate  la  and  to  homestead  property,  the  parties  agreed 
that  the  rental  Yalue  of  the  whole  premises  was  flOO  a  mouth,  a 
decree  oa  a  bill  for  the  asslgameat  of  dower  and  homestead  found 


Chicago — Fibst  District — ^Decembeb,  1912.      35 


Benton  y.  Tuttle,  176  IlL  App.  84. 


that  the  premises  were  worth  |16,000  subject  to  a  mortgage  of 
$10,000,  and  the  estate  of  testator  was  large  and  the  executors  had 
ample  funds  with  which  to  pay  all  debts,  legacies  and  charges, 
the  premises  are  shown  to  be  worth  more  than  $1,000. 

4.  HoMXSTKAJD— iDA€n  widow  may  he  required  to  move.  Where  a 
testator  deylses  a  life  estate  in  and  to  homestead  property  to  his 
wife  and  two  other  persons,  and  the  premises  are  worth  more  than 
$1,000,  and  are  not  so  situated  that  the  homestead  estate  can  be 
assigned,  the  widow  is  not  entitled  in  equity  to  the  ezdusive  pos- 
session of  the  whole  premises,  and  if  the  parties  cannot  agree  to 
an  equitable  arrangement  the  widow  may  be  required  to  remove 
from  the  premises  upon  the  payment  to  her  of  $1,000. 

5.  HoMxsTEAD— ootMidera^ion  of  lease.  Where  a  life  estate  in 
homestead  property  which  is  worth  more  than  $1,000  and  not 
susceptible  of  division  has  been  devised  to  the  widow  and  two 
others,  and  a  son  leases  the  premises  from  the  codevisees  in  con- 
sideration of  the  surrender  of  possession  to  him  and  the  abandon- 
ment of  the  right  of  the  codevisees  of  his  mother  to  compel  her  to 
remove  from  the  premises  by  making  a  payment  to  her  in  lieu  of 
homestead,  the  lease  and  a  guaranty  of  the  rent  by  the  widow  are 
on  sufficient  consideration. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Meeettt 
W.  PiNCKiTKT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Reversed  and  remanded  with 
directions.  Opinion  filed  December  19,  1912.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

W.  P.  Black,  for  appellant;  Chablbs  D.  F.  Smith, 
of  counseL 

Stebbb,  WnjJAMs  &  Steebe,  for  appellee. 

Mb,  Justice  Fitch  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
of  Cook  County,  by  which  a  claim  of  appellants  for 
$2,161.46  against  the  estate  of  Susan  D.  Benton,  de- 
ceased, was  disallowed  and  dismissed. 

It  appears  from  the  pleadings  and  proofs  that 
George  C.  Benton  died  in  Chicago  on  July  26,  1902, 
leaving  no  children,  but  leaving  a  widow  named  Su- 
san D.  Benton.  Prior  to  his  death  Benton  owned  in 
fee,  and  he  and  his  wife  resided  upon,  the  premises 
known  as  No.  3207  Michigan  Avenue.    Both  Benton 
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and  his  wife  were  invalids,  and  in  June,  1902,  he  re- 
quested his  brother,  Alphonso  L.  Benton,  and  the  wife 
of  the  latter,  Emma  S.  Benton,  both  of  whom  then  re- 
sided in  Pennsylvania,  to  come  to  Chicago  an^  take 
up  their  residence  with  him  and  assist  in  taking  care 
of  him  and  his  wife.  They  complied  with  this  request, 
came  to  Chicago,  became  members  of  his  family,  and 
assisted  in  the  care  of  the  two  invalids  untU  the  death 
of  said  George  C.  BentoiL 

On  July  25,  1902,  George  C.  Benton  made  a  will  in 
which  he  devised  to  his  wife,  Susan  D.  Benton,  and  to 
his  brother,  Alphonso  L.  Benton,  and  to  Emma  S.  Ben- 
ton, the  wife  of  the  latter,  *  *  or  the  survivor  or  surviv- 
ors of  them,  a  life  estate  in  and  to  the  homestead 
property  where  I  now  live  •  •  •  known  as  the 
house  and  lot  No.  3207  Michigan  Avenue,  in  said  Chi- 
cago, together  with  gas  fixtures  and  pier-glass  mir- 
rors in  said  house,  the  same  to  be  held  and  enjoyed  by 
the  said  Susan  D.  Benton,  Alphonso  L.  Benton  and 
Emma  S.  Benton,  the  survivors  or  survivor  of  them, 
for  and  during  the  term  of  their  and  each  of  their 
natural  lives.  It  is  my  wish  that  my  said  brother, 
Alphonso  L.  Benton,  and  his  wife,  take  charge  of  my 
said  wife,  Susan  D.  Benton  (who  is  not  in  good 
health)  and  look  after  her  welfare  and  personal  com- 
fort during  the  balance  of  her  life.^'  Subject  to  said 
life  estate  and  to  the  payment  of  certain  specific  lega- 
cies, the  residue  of  his  estate  was  devised  to  trustees 
to  manage  and  control  the  same,  pay  taxes,  collect 
rents,  make  repairs,  etc.,  and  out  of  the  net  income  to 
apply  one  hundred  and  fifty  dollars  per  month  toward 
the  personal  maintenance  and  support  of  Susan  D. 
Benton  during  her  lifetime,  and  upon  her  death  to  con- 
vey the  whole  estate  to  his  granddaughter  ^^  excepting, 
however,  that  said  homestead  property  shall  be  sub- 
ject to  said  life  estate  above  created  in  favor  of  said 
Alphonso  L.  Benton  and  Emma  S.  Benton,  so  long  as 
they  or  either  of  them  survive.  ^ ' 

On  October  6,  1902,  said  will  of  George  0.  Benton 
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was  proved  in  the  Probate  Court  of  Cook  County.  On 
November  5, 1902,  Susan  D.  Benton  filed  in  said  court 
her  renunciation  of  the  provisions  of  said  will  in  her 
favor  and  her  election  to  take  her  rights  under  the 
law. 

It  further  appears  that  after  the  death  of  George  0. 
Benton,  Alphonso  L.  Benton  and  his  wife  continued  to 
reside  with  and  take  care  of  the  widow,  Susan  D.  Ben- 
ton, upon  the  premises  above  mentioned.  The  latter 
had  a  son  named  Clarence  A.  Tuttle,  and  desired  to 
have  him  and  his  wife  take  the  place  in  her  family  of 
said  Alphonso  L.  Benton  and  wife.  Tuttle,  however, 
refused  to  live  in  the  same  house  with  Alphonso  Ben- 
ton. Thereupon,  negotiations  were  begun  to  bring 
about  this  change  in  the  family  relations,  and  as  a  re- 
sult of  such  negotiations,  on  November  14,  1902,  Al- 
phonso L.  Benton  and  his  wife  entered  into  an  agree- 
ment with  Tuttle,  reciting  that  George  C.  Benton  died 
on  July  26,  1902,  owning  said  premises,  that  by  his 
will  he  gave  a  life  estate  therein  to  Alphonso  L.  Ben- 
ton, Emma  S.  Benton  and  Susan  D.  Benton,  the-  sur- 
vivors or  survivor  of  them,  that  Susan  D.  Benton  had 
relinquished  her  rights  under  said  will  and  elected  to 
take  her  rights  as  widow,  and  that  **  whereas  it  is  the 
desire  of  said  Susan  D.  Benton  to  have  her  son  Clar- 
ence A.  Tuttle  rent  from  the  said  Alphonso  L.  Benton 
and  Emma  S.  Benton  their  interest  in  said  property 
and  occupy  said  premises  with  the  said  Susan  D.  Ben- 
ton, and  whereas,  it  is  agreed  between  all  the  parties 
hereto  that  the  entire  rental  value  of  said  building 
hereinafter  described  shall  be  and  is  hereby  fixed  at 
one  hundred  dollars  per  month,  and  that  two-thirds  of 
said  sum  shall  be  the  amount  due  Alphonso  L.  Benton 
and  Emma  S.  Benton,  or  the  survivor  of  them  under 
the  terms  of  said  will  for  their  proportion  thereof 
until  the  death  of  the  said  Susan  D.  Benton,^'  there- 
upon (it  was  agreed)  Alphonso  L.  Benton  and  Emma 
S.  Benton  *'have  demised  and  leased''  said  premises 
to  Tuttle  from  November  15, 1902  **  until  the  30th  day 
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of  April  next  after  the  death  of  Mrs.  Susan  D.  Ben- 
ton ;*'  and  in  consideration  thereof,  Tnttle  agreed  to 
pay  them  as  rent  the  sum  of  $66.66  per  month.  To 
this  agreement  Susan  D,  Benton  at  the  same  time  at- 
tached her  written  consent  and  upon  the  back  thereof 
executed  under  seal  a  formal  guarantee  of  the  pay- 
ment of  the  rent  and  the  performance  by  Tuttle  of  all 
the  covenants  contained  in  the  lease.  In  pursuance 
of  this  agreement,  Alphonso  L.  Benton  and  his  wife 
removed  from  said  premises,  and  Tuttle  and  his  wife 
moved  into  the  same  and  continued  to  reside  with 
said  Susan  D.  Benton  until  her  death  on  March  14, 
1906.  Clarence  A.  Tuttle  paid  the  stipulated  rent  dur- 
ing the  first  year  of  his  occupancy,  and  then,  on  ad- 
vice of  counsel,  declined  to  pay  anything  further.  Suits 
were  brought  against  him  by  Alphonso  L.  Benton  and 
wife,  which  were  contested,  and  appear  to  have  been 
dismissed.  Susan  D.  Benton  left  a  last  will  and  testa- 
ment in  which  she  named  her  son,  Clarence  A.  Tuttle, 
sole  devisee  and  executor,  which  was  duly  admitted  to 
probate  in  the  Probate  Court  of  Cook  County.  There- 
upon, Alphonso  L.  Benton  and  Emma  S.  Benton,  filed 
their  claim  for  the  recovery  of  rent  due  under  said 
lease,  basing  their  claim  upon  the  guarantee  of  Susan 
D.  Benton.  The  probate  court  allowed  the  claim.  The 
executor  appealed  to  the  circuit  court  where,  after  a 
trial,  the  claim  was  disallowed  and  dismissed,  as  here- 
inabove stated. 

It  appears  from  the  record  that  the  theory  upon 
which  this  judgment  was  entered  in  the  circuit  court 
was  that  Susan  D.  Benton  was  entitled  to  an  estate  of 
homestead  in  the  premises  in  question,  that  such  es- 
tate gave  her  the  exclusive  right  to  occupy  the  whole 
premises,  and  that  **her  occupancy  thereof  left  no 
right  or  interest  in  said  premises  which  claimants  could 
convey  or  lease  during  her  lifetime ; '  ^  and  hence  there 
was  no  consideration  for  the  lease  or  for  Susan  D. 
Benton's  guarantee  thereof. 

In  support  of  the  theory  adopted  by  the  circuit  court 
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appellee's  cotmsel  assert  that  there  is  no  evidence  in 
the  record  tending  to  prove  the  valne  of  the  premises 
in  question;  and  upon  the  principle  that  in  the  ab- 
sence of  snch  proof,  the  court  must  assume  that  the 
property  was  worth  less  than  $1,000  (MueUer  v.  Con- 
rad, 178  ILL  276),  tiiey  have  cited  a  number  of  cases 
holding  that  where  such  is  the  fact,  the  existence  of 
the  estate  of  homestead  in  such  property  excludes  all 
other  interests  therein  during  its  continuance.  There 
is  no  doubt  that  such  is  the  law  as  applied  to  the  facts 
thus  assumed ;  but  the  law  is  otherwise  where  the  value 
of  the  property,  over  and  above  the  incumbrances  there- 
on, exceeds  $1,000.  In  the  latter  case,  if  the  property  is 
so  situated  that  the  homestead  cannot  be  set  apart,  a 
court  of  equity  has  jurisdiction  to  require  the  owner 
of  the  homestead  estate  to  accept  the  sum  of  $1,000  in 
lieu  thereof,  if  tendered  by  either  a  creditor  having 
a  lien  upon  said  premises  or  by  an  heir,  grantee  or 
devisee,  and  remove  from  the  premises.  Cutler  v.  Cut- 
ler, 188  BL  285;  Powell  v.  PoweU,  247  HI.  432,  438; 
Goddard  v.  Landes,  250  111.  457 ;  Bichardson  v.  Trubey, 
250  HL  577.  In  Powell  v.  Powell,  supra,  it  is  said  (p. 
438): 

^^In  the  construction  of  the  Homestead  Law,  which 
expressly  limits  the  extent  of  the  homestead  estate  to 
$1,000,  in  connection  with  other  provisions  of  the  stat- 
ute, this  court  has  held  that  the  surviving  husband  or 
widow  is  not  entitied  to  the  exclusive  possession  of  an 
unassignable  homestead  which  is  worth  more  than 
$1,000  (Wilson  V.  Illinois  Trust  &  Savings  Bank,  166 
111  9),  and  that  a  court  of  equity,  under  its  general 
chancery  powers,  independently  of  the  Partition  Act, 
had  jurisdiction  to  enter  a  decree  adjusting  the  re- 
spective rights  of  the  heirs  or  devisees  and  the  party 
entitled  to  the  homestead.  Mix  v.  King,  55  111.  434; 
HotchMss  V.  Brooks,  93  HI.  386;  Wilson  v.  Illinois 
Trust  &  Savings  Bank,  supra.  In  the  Wilson  case, 
above  cited,  on  page  14,  this  court  said:  ^If  a  court 
of  equity  were  powerless  to  prevent  a  person  having 
a  right  of  occupancy  to  the  extent  of  $1,000  in  value  in 
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premises  of  the  value  of  $36,000  from  occupying  and 
using  the  entire  property,  while  the  owner  of  the  bal- 
ance of  the  estate,  amounting  to  $35,000,  must  stand 
idly  by  and  have  no  benefit  or  enjoyment  of  his  prop- 
erty, the  court  would  fail  of  its  purpose.  *  *  * 

It  appears  from  the  record  tl^at  the  premises  in 
question  consisted  of  a  single  house,  and  while  it  was 
apparently  large  enough  for  all  the  parties,  there  is  no 
claim  that  it  could  be  so  divided  as  to  apportion  any 
particular  part  thereof  of  the  value  of  $1,000  to  the 
exclusive  use  and  occupancy  of  Susan  D.  Benton.  It 
further  appears  that  the  parties  agreed  that  the  rent- 
al value  of  the  whole  premises  was  one  hundred  dol- 
lars a  month.  This  fact  alone,  is  some  evidence  tend- 
ing to  prove  that  the  value  of  the  property  was  more 
than  $1,000.  In  addition  to  this,  however,  a  bill  in 
equity  filed  by  Susan  D.  Benton  in  her  lifetime  for  the 
assignment  of  dower  and  homestead  in  said  premises, 
to  which  said  Alphonso  L.  Benton  and  Emma  S.  Ben- 
ton were  parties,  and  the  decree  entered  thereon  in 
March^  1905,  were  offered  in  evidence.  That  decree 
finds,  from  the  evidence,  that  the  value  of  said  prem- 
ises was  $16,000,  and  that  at  the  death  of  said  GhBorge 
C.  Benton  there  was  a  mortgage  on  the  same  of  $10,- 
000,  a  large  part  of  which  was  paid  by  the  executors 
and  trustees  of  the  last  will  and  testament  of  said 
G^rge  C.  Benton,  deceased.  In  Kihner  v.  Garlick, 
185  IlL  406,  it  is  said:  ** Whether  the  premises  were 
worth  more  than  $1,000,  is  to  be  determined  •  •  • 
by  ascertaining  the  value  at  the  time  of  the  transfer 
and  deducting  the  incumbrances,  and  the  homestead  es- 
tate is  to  be  calculated  on  the  residue.  Imhoff  v.  Lipe, 
162  lU.  282;  Brokaw  v.  Ogle,  170  111.  115.  *'  There- 
fore it  appears  that  at  the  date  of  the  death  of  George 
0.  Benton,  the  value  of  the  property  occupied  as  a 
homestead,  above  the  incumbrance  thereon,  was  at 
least  $6,000.  It  further  appears  from  the  evidence, 
without  contradiction,  that  the  estate  of  George  C. 
Benton  was  a  large  estate  and  that  the  executors  had 
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ample  funds  in  their  hands  with  which  to  pay  all  the 
debts,  legacies  and  other  charges  against  the  same. 

It  being  thus  established  by  the  evidence  that  the 
premises  in  question  were  worth,  over  and  above  all 
incumbrances  thereon,  considerably  more  than  $1,000, 
and  also,  by  fair  inference  at  least,  that  the  premises 
were  not  so  situated  that  the  homestead  estate  could 
be  assigned,  it  follows  from  the  authorities  above 
cited,  that  Susan  D.  Benton  was  not  entitled  in  equity 
to  the  exclusive  possession  of  the  whole  premises ;  and 
that  if  the  parties  could  not  agree  on  an  equitable  ar- 
rangement, Alphonso  L.  Benton  and  Emma  S.  Benton, 
as  owners  of  the  life  estate  therein,  had  the  right  to 
require  the  widow  to  remove  from  the  premises  upon 
the  payment  to  her  of  $1,000.  The  testator  had  ex- 
pressed the  wish  in  his  will  that  they  ^'take  charge  of '^ 
his  invalid  wife,  ^*and  look  after  her  welfare  and  per- 
sonal comfort  during  the  balance  of  her  life.^*  After 
his  death,  the  widow  desired  her  son  to  do  this,  and 
so  far  as  the  record  shows,  the  only  objection  to  his 
doing  so  arose  from  the  attitude  of  the  son  himself. 
When  asked  whether  Alphonso  Benton  and  his  wife 
mterposed  any  objection  to  his  moving  into  the  house, 
Tuttle  testified:  ^*My  recollection  is,  the  only  objec- 
tion was  more  that  I  wouldn^t  come  there  if  they  were 
there.  /  woiddnH  live  in  the  same  house  with  them  at 
that  time.  I  was  coming  there  to  take  care  of  my 
mother,  and  they  had  to  get  ovi.  It  was  simply  a  ques- 
tion of  the  best  way  of  their  getting  out.  *  *  *  It 
was  either  a  case  of  the  lease  or  mj/  starting  proceed- 
ings to  force  them  out,  and  the  lease  was  the  quickest 
way  to  get  them  out.*' 

IFnder  these  circumstances,  the  arrangement  culmi- 
nating in  the  execution  of  the  so-called  lease  amounted 
to  this:  In  consideration  of  the  removal  from  the 
premises  of  Alphonso  L.  Benton  and  his  wife  in  order 
to  permit  Tuttle  and  his  wife  to  take  the  place  of  the 
former,  and  in  consideration  also  of  the  relinquish- 
ment during  Susan  D.  Benton's  lifetime,  by  said  Al- 
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phonso  Benton  and  wife  of  their  eqnitable  right  to 
tender  or  pay  $1,000  to  the  widow  in  lieu  of  her  home- 
stead right,  and  to  require  her  then  to  remove  from 
the  premises,  Tuttle  agreed  to  pay  to  said  Alphonso 
Benton  the  stipulated  two-thirds  of  the  total  rental 
value  of  the  premises.  This  was  followed  by  a  sur- 
render of  possession  of  the  whole  premises  to  Tuttle 
and  the  payment  by  Tuttle  for  a  year  of  the  stipulated 
rents.  Tuttle 's  agreement  to  pay  was  therefore  not 
without  consideration.  Whether  considered  as  an 
agreement  for  forbearance  or  as  a  compromise,  the 
execution  of  the  lease  by  the  Bentons  was  a  good  con- 
sideration for  his  promise  to  pay  rent.  It  follows  that 
the  circuit  court  erred  in  dismissing  the  daim. 

The  judgment  of  the  circuit  court  will  be  reversed 
and  the  cause  remanded  to  that  court  with  directioiti 
to  enter  a  judgment  allowing  the  claim  for  $2161.46, 
with  interest  thereon  at  the  legal  rate  from  the  date 
said  claim  was  allowed  in  the  probate  court. 

Reversed  and  remanded  tvith  directions. 


ThojDMM  F.  Tndge,  AppeIIaxLt»  ▼•  Adolph  Beignuui  et  aLi  AppeUeei. 

Gen.  Ho.  18,857. 

1.  Sanitabt  mffoiCT-^when  9y»tem  intercepting  sewage  proper 
adjunct.  Where  it  is  the  purpose  of  a  channel  of  the  Sanitarj 
District  of  Chicago  to  preyent  the  contamination  of  the  waters  of 
Lake  Michigan  and  the  water  supply  ^f  cities  within  the  district 
h7  eewage  and  the  sewage  of  a  city  within  the  district  flows  into 
the  lake,  a  system  of  conduits,  sewers  and  pumping  stations  con- 
structed and  maintained  within  the  city  by  the  district,  which 
intercepts  the  sewage  and  conyeys  it  to  the  channel  after  it  has  been 
coUected  through  the  sewers  of  the  city,  is  such  an  "adjunct"  and 
"addition"  to  the  channel  as  is  authorized  to  be  constructed  by  the 
Act  of  1903,  and  the  construction  cannot  be  enjoined  on  the  ground 
that  such  system  is  a  local  improyement  which  must  be  paid  for  by 
the  city. 

2.  Sanitabt  distbicts— cofM^iicMon  of  channel  of  eugldent 
capacity  does  not  exhaust  power.    That  the  Sanitary  District  of 
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Chicago  has  constructed  a  channel  of  sufficient  capacity  to  cany  off 
the  drainage  and  sewage  of  cities  within  the  limits  of  the  district 
as  extended  bj  the  Act  of  1903  does  not  exhaust  Its  power  under 
such  act  to  construct  an  Intercepting  sewerage  system  In  a  city 
as  an  "adjunct"  which  will  cause  the  channel  to  accomplish  Its 
purpose. 

8.  MuiaciPAL  ooBFOKATiONS — cofiBtruction  of  powers.  The  princi- 
ple that  the  powers  of  municipal  corporations  must  be  found  In 
acts  granting  such  powers,  and  that  any  fair,  reasonable  and  sub- 
stantial doubt  as  to  the  existence  of  a  power  Is  resolyed  against 
the  corporation,  does  not  authorize  the  courts  to  Ignore  a  whole 
clause  of  a  statute  couched  In  plain  and  simple  language,  unless 
entirely  Inconsistent  with  the  objects  and  purposes  of  the  statute. 

4.  Statutes — construction.  It  Is  the  duty  of  a  court  In  con* 
strulng  a  statute  to  give  effect,  If  reasonably  possible,  to  every 
clause,  sentence  and  word  In  the  statute. 

5.  Sakitabt  DI8TBICT8 — <ict  autTiorUfing  construction  of  adjunct 
to  channel.  In  construing  the  Act  of  1903  to  determine  whether  an 
Intercepting  sewerage  system  constructed  by  a  sanitary  district 
within  a  city  Is  an  "adjunct"  and  "addition"  to  a  channel  within 
the  meaning  of  such  act,  the  legislative  Intent  sufficiently  appears 
from  the  language  of  the  act  without  the  aid  of  a  consideration 
of  suggested  consequences  If  the  sanitary  district  be  held  not  to 
have  the  authority  to  construct  such  system. 

S.  Municipal  oobfokations — potoer  to  construct  setoers.  The 
powers  giyen  cities  to  construct  sewers  by  the  Outlet  Sewer  Act 
of  1910  and  the  Local  Improvement  Act  of  1897  and  the  procedure 
prescribed  apply  only  to  such  local  Improvements  as  can  be  made 
and  paid  for  by  special  assessment  or  special  taxation. 

7.  Municipal  cobforations — test  whether  sewer  can  te  huilt  hy 
special  assessment.  Whether  a  city  can,  under  the  Local  Improve- 
ment Act  of  1897  or  the  Outlet  Sewer  Act  of  1910  construct  an  outlet 
sewer  of  the  same  nature  and  purpose  as  Is  proposed  to  be  con- 
structed by  a  sanitary  district  as  an  "adjunct"  or  "addition"  to  a 
channel,  depends  upon  the  question  whether  It  Is  in  fact  such  a  local 
improvement  as  may  be  constructed  by  special  assessment,  and  the 
test  Is  whether  the  proposed  Improvement  will  enhance  especially 
the  value  of  adjacent  property  over  and  above  the  amount  of 
general  benefit  to  the  whole  municipality  therefrom. 

8.  Sanitast  distbicts — when  power  of  city  is  not  concurrent. 
It  cannot  be  contended  as  an  objection  to  the  construction  under 
the  Act  of  1903  of  an  Intercepting  sewerage  system  in  a  city  by  a 
sanitary  district  as  an  "adjunct"  and  "addition"  to  a  channel,  that 
thereby  two  municipalities  will  be  vested  with  the  same  power 
over  the  same  subject  at  the  same  time  and  for  the  same  purpose. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hoir.  Richabd 
S.  TxTTHiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  Decem- 
t)er  19,  1912. 

Statement  by  the  Court.  Appellant,  as  a  resident  and 
taxpayer  of  the  Sanitary  EHstrict  of  Chicago,  filed  his 
bill  of  complaint  in  the  Circuit  Court  of  Cook  County 
to  enjoin  the  appellees,  who  constitute  the  board  of 
trustees  of  said  district,  from  **  constructing,  erecting 
and  maintaining"  a  proposed  ^'system  of  conduits, 
sewers  and  pumping  station ' '  in  the  City  of  Evanston, 
and  from  using  or  expending  any  of  the  corporate 
funds  of  said  district  for  the  same  or  for  any  part 
of  the  cost  thereof,  upon  the  alleged  ground  that  the 
proposed  system  is  neither  a  *  *  channel,  drain,  ditch  or 
outlet  for  carrying  off  and  disposing  of  the  drainage 
(including  the  sewage)*'  of  said  district,  nor  a  neces- 
sary ** adjunct  or  addition  thereto''  within  the  mean- 
ing of  the  statutes  under  which  said  district  is  acting, 
but  **is  purely  an  addition  or  supplement  to  the  local 
sewer  system  of  the  City  of  Evanston"  and  a  local 
improvement  *  *  for  the  handling  and  disposition  of  the 
local  sewage"  of  that  city.  Appellees  filed  their  joint 
and  several  answer  to  the  bill,  admitting  their  pur- 
pose to  construct  and  maintain  the  *' system  of  con- 
duits and  pumping  station"  as  described  in  the  bill 
of  complaint,  but  denying  the  conclusions  charged  in 
the  bill,  and  averring  that  the  main  purpose  of  con- 
structing the  main  channel  and  the  **  North  Shore 
Channel"  of  the  Sanitary  District  was  to  furnish  an 
outlet  *'so  that  the  sewage  and  drainage  of  the  San- 
itary District  of  Chicago  should  be  carried  away  from 
Lake  Michigan"  intd  which  the  same  had  previously 
been  discharged,  and  thereby  to  prevent  the  pollution 
and  contamination  of  the  water  supply  of  the  cities 
within  the  corporate  limits  of  said  Sanitary  Districts ; 
that  the  City  of  Evanston  has  a  complete  system  of 
sewers,  through  which  all  the  sewage  and  drainage 
of  said  city  is  now  discharged  directly  into  Lake  Mich- 
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igaiiy  and  that  the  effect  thereof  is  to  contaminate 
the  water  supply,  not  only  of  said  City  of  Evanston, 
bnt  also  the  water  supply  of  the  City  of  Chicago,  and 
of  all  the  villages  north  of  Evanston  as  far  as  Glen- 
coe;  that  the  City  of  Evanston  "is  without  funds  or 
the  legal  power  to  secure  funds  for  the  construction  of 
such  works  as  may  be  necessary  to  carry  away  the 
sewage  of  said  city;"  that  the  system  of  conduits  and 
pumping  station  described  in  the  bill  of  complaint 
"constitute  such  adjuncts  and  additions  to  said  north 
shore  channel  as  are  necessary  and  proper  to  cause 
said  north  shore  channel  to  accomplish  the  end  for 
which  it  is  designed  in  a  satisfactory  manner;''  that 
the  sole  purpose  of  their  construction  is  to  dispose 
of  the  sewage  of  the  whole  City  of  Evanston  after  it 
has  been  collected  through  the  sewers  of  that  city, 
and  thereby  to  protect  the  water  supply  of  the  whole 
Sanitary  District  "against  the  contaminating  and  pol- 
luting effects  of  the  sewage  of  said  City  of  Evans- 
ton;'' and  that  "said  works  will  not  provide  any  sew- 
ers, drainage  or  means  for  the  disposal  of  sewage 
from  individual  lots."  A  replication  to  said  answer 
was  filed.  The  case  was  heard  upon  these  pleadings 
and  a  stipulation  of  facts,  and  a  decree  was  entered 
dismissing  the  bill  for  want  of  equity.  The  complain- 
ant appeals. 

By  the  stipulation  of  facts  it  was  agreed  in  substance 
as  follows :  That  complainant  is  a  citizen,  a  voter  and 
a  taxpayer  of  said  Sanitary  District ;  that  defendants 
are  the  trustees  thereof;  that  the  "main  channel"  of 
the  district  was  completed  in  1900,  and  that  its  effect 
was  to  change  the  course  of  the  Chicago  Biver  so  that 
it  now  flows  away  from  Lake  Michigan  and  discharges 
into  the  Desplaines  Biver  at  Lockport,  affording  an 
outlet  in  that  direction  for  the  drainage  and  sewage 
of  the  City  of  Chicago,  which  formerly  was  discharged 
into  the  lake;  that  by  the  Act  of  the  General  Assem- 
bly of  May  14, 1903,  said  district  was  enlarged  so  as  to 
include  the  City  of  Evanston,  and  the  Villages  of  Wil- 
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mette,  Gross  Point,  Kenilworth,  Winnetka  and  Glen- 
coe  on  the  north,  and  others  on  the  south;  that  there- 
after said  district  constructed  a  channel  or  drainage 
ditch  known  as  the  ** North  Shore  Channel''  extending 
from  the  north  branch  of  the  Chicago  Eiver  to  a  point 
on  the  shore  of  Lake  Michigan  near  the  boundary  line 
between  Evanston  and  Wilmette,  *'for  the  purpose  of 
furnishing  an  outlet  for  the  drainage  and  sewage  of 
the  City  of  Evanston,  the  Village  of  Wilmette  and 
other  villages  lying  to  the  north  of  the  City  of  Chi- 
cago," which  channel  runs  through  the  northwestern 
portion  of  Evanston,  and  to  provide  for  a  sufficient 
flow  of  water  for  said  channel,  a  pumping  station  has 
been  installed  at  the  lake  end  of  the  same;  that  said 
channel  "is  of  sufficient  capacity  to  carry  off  and  di- 
vert into  the  north  branch  of  the  Chicago  Eiver  and 
thence  into  said  main  channel  all  of  the  drainage  and 
sewage  of  the  Village  of  Wilmette,  the  City  of  Evans- 
ton, and  all  other  villages  lying  north  of  the  City  of 
Chicago,  when  such  drainage  and  sewage  is  diverted 
into  said  north  shore  channel;''  that  the  City  of 
Evanston  has  a  shore  line  of  approximately  three  and 
one-half  miles  along  Lake  Michigan,  is  from  one  and 
a  half  to  two  miles  in  width,  with  a  population  of 
over  25,000,  and  on  and  prior  to  May  23,  1912,  had 
and  now  maintains  an  extensive  system  of  sewers 
through  which  the  sewage  and  drainage  of  that  part 
of  the  city  which  lies  south  and  east  of  the  north  shore 
channel  are  discharged  directly  into  Lake  Michigan; 
that  the  effect  of  this  is  to  pollute  and  contaminate  the 
water  of  the  lake,  and  "that  at  times  said  contamina- 
tive  effect  extends  as  far  south  as  to  include  a  part 
of  the  water  supply  of  the  City  of  Chicago,  and  as  far 
north  as  to  include  the  water  supply  of  some  of  the 
municipalities  lying  north  of  said  City  of  Evanston ; ' ' 
that  Lake  Michigan  is  the  source  of  the  water  supply 
of  almost  all  of  the  people  of  the  Sanitary  District; 
that  the  total  assessed  valuation  of  all  taxable  prop- 
erty within  the  limits  of  the  City  of  Evanston  for  the 
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year  1911  was  $11,021,698,  and  its  total  indebtedness, 
including  $146,100  of  bonds,  is  $356,100 ;  that  on  May 
23,  1912,  appellees,  as  trustees  of  said  Sanitary  Dis- 
trict, passed  an  order  directing  the  chief  engineer 
of  the  district  to  prepare  detailed  plans  and  specifica- 
tions for  the  construction  of  a  system  of  intercepting 
sewers  and  conduits  at  an  estimated  cost  of  $405,000, 
and  that  they  are  about  to  construct  the  same  at  the 
sole  expense  of  said  Sanitary  District;  that  the  plans 
for  said  work  provide  for  the  construction  of  a  pump- 
ing station  on  the  lake  front  in  Evanston  for  the  pur- 
pose of  pumping  sewage  coming  from  the  lower  parts 
of  the  city  along  the  lake  front  to  such  an  elevation 
that  it  can  flow  into  the  north  shore  channel  of  said 
district,  '4t  being  impossible  to  divert  said  sewage 
into  said  north  shore  channel  except  by  pumping  the 
same;''  that  the  '^ proposed  conduits  are  three  feet 
in  diameter  at  their  southern  extremities  and  grad- 
ually increase  in  size  until  said  conduit  is  ten  feet  in 
diameter ;*'  that  **the  sole  function  of  the  works  cov- 
ered by  said  order  of  May  23,  1912,  and  shown  in 
heavy  red  lines  on  said  complainant's  exhibit  1,  is  to 
receive  from  the  sewers  built  and  maintained  by  the 
dty  of  Evanston  as  shown  on  said  exhibit  1,  the  sew- 
age before  it  is  discharged  into  the  waters  of  Lake 
Michigan,  and  to  convey  the  same  into  said  north  shore 
diannel."  A  map  attached  as  '^  Exhibit  1"  shows  in 
small  lines  and  figures  what  seems  to  be  a  practically 
complete  system  of  sewers  covering  the  whole  City  of 
Evanston,  the  main  lines  of  which  run  east  and  dis- 
charge into  Lake  Michigan.  Said  map  also  shows  in 
heavy  red  lines  the  location  and  direction  of  the  pro- 
posed conduits.  Two  branch  lines  are  thus  shown,  be- 
ginning in  the  southern  part  of  the  city,  one  running 
north  along  the  lake  shore  and  the  other  further  west, 
intercepting  the  existing  sewers.  These  branch  lines 
meet  near  the  pumping  station,  from  which  a  single 
larger  conduit  proceeds  in  a  north  and  westerly  direc- 
tion to  the  north  shore  channel. 
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Calhoun,  Ltfobd  &  Shbbhan,  for  appellant. 
John  C.  Williams,  for  appellees. 

Mb.  Justiob  Fitch  delivered  the  opinion  of  the 
court 

By  section  7  of  the  Act  of  1889,  under  which  the 
Sanitary  District  of  Chicago  was  incorporated,  it  is 
provided  (Hnrd's  Stat  1909,  p.  405) : 

**The  board  of  trustees  of  any  sanitary  district  or- 
ganized under  this  act  shall  have  power  to  provide  for 
the  drainage  of  such  district  by  laying  out,  establish- 
ing, constructing  and  maintaining  one  or  more  main 
channels,  drains,  ditches  and  outlets  for  carrying  off 
and  disposing  of  the  drainage  (including  the  sewage) 
of  such  district,  together  with  such  adjuncts  and  ad* 
ditions  thereto  as  may  be  necessary  or  proper  to  cause 
such  channels  or  outlets  to  accomplish  the  end  for 
which  they  are  designed  in  a  satisfactory  manner." 

After  the  organization  of  said  Sanitary  District  the 
legislature,  in  1903,  passed  another  act  extending  the 
corporate  limits  of  such  district  so  as  to  embrace  and 
include  therein  additional  territory  to  the  north  and 
to  the  south  of  the  same ;  and  by  section  2  of  that  act 
(Hurd's  Stat.  1909,  p.  411)  it  was  provided: 

''The  board  of  trustees  of  said  sanitary  district 
shall  have  the  right  to  provide  for  the  drainage  of 
the  additional  territory  added  to  said  sanitary  dis- 
trict by  this  act  by  laymg  out,  establishing,  construct- 
ing and  maintaining  one  or  more  channels,  drains, 
ditches  and  outlets  for  carrying  off  and  disposing  of 
the  drainage  (including  the  sewage)  of  such  district, 
together  with  such  adjuncts  and  additions  thereto  as 
may  he  necessary  or  proper  to  cause  such  channels 
or  outlets  to  accomplish  the  end  for  which  they  are 
designed  in  a  satisfactory  manner/' 

It  was  stipulated  that  the  Sanitary  District  of  Chi- 
cago constructed  its  main  channel  in  pursuance  of  the 
authority  granted  by  the  Act  of  1889,  and  constructed 
what  is  known  as  the  *' North  Shore  Channel"  in  pur- 
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snance  of  the  authority  granted  it  by  the  Act  of  1903, 
above  quoted,  and  that  the  latter  is  of  sufficient  ca- 
pacity to  receive  and  carry  off  all  the  drainage  and 
sewage  of  the  City  of  Evanston  and  the  villages  to  the 
north  -within  the  extended  limits  of  the  Sanitary  Dis- 
trict, when  the  same  shall  be  diverted  into  said  north 
shore  channel. 

The  sole  question  raised  or  discussed  in  the  briefs 
and  arguments  of  counsel  is  whether  the  system  of 
conduits  or  intercepting  sewers  and  pumping  station 
described  in  the  bill  of  complaint  are  *' adjuncts'*  or 
*  *  additions ' '  to  the  north  shore  channel  of  the  Sanitary 
District  of  Chicago,  within  the  meaning  of  those  terms 
as  used  in  the  above  quoted  provisions  of  the  Sanitary 
District  acts. 

Counsel  on  both  sides  cite  and  rely  on  the  decision 
of  the  supreme  court  in  the  case  of  City  of  Chicago 
V.  Green,  238  HI.  258,  in  support  of  their  respective 
contentions.  That  case  was  a  proceeding  brought  un- 
der the  Local  Improvement  Act  of  1897  for  the  pur- 
pose of  levying  a  special  assessment  to  pay  the  cost 
of  constructing  a  brick  sewer  in  Kedzie  Avenue  from 
West  Seventy-First  Street  north  to  the  main  channel 
of  the  Sanitary  District.  The  appellant.  Green,  ob- 
jected to  the  assessment  upon  the  ground  that  the  pro- 
posed sewer  was  an  ** adjunct"  or  ** addition"  to  the 
main  channel  of  the  Sanitary  District  and  that  there- 
fore the  power  to  construct  the  improvement  by  spe- 
cial assessment  was  vested  in  the  board  of  trustees  of 
that  district  and  not  in  the  city  council  of  the  City  of 
Chicago.  The  supreme  court,  in  discussing  that  ques- 
tion quoted  at  length  from  its  previous  opinions  in 
Wilson  V.  Board  of  Trustees,  Sanitary  Dist.,  133  111. 
443,  and  People  v.  Nelson,  133  111.  565,  and  then  said 
(p.  267)  : 

**  Considering  the  opinions  in  those  cases,  especially 
in  connection  with  the  dissents  filed  in  both,  it  is  ap- 
parent that  this  court  did  not  then  consider  that  the 

Vol. 
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Banitary  district  act  was  intended  to  turn  over  to  the 
corporate  anthorities  of  the  district  the  control  of  all 
of  the  ordinary  sewers  and  drains  necessary  to  drain 
the  territory  within  its  boundaries,  bnt  rather  that 
the  law  was  enacted  for  the  purpose  of  constructing 
a  main  channel  or  outlet  for  all  the  sewers  and  drains 
of  the  various  municipalities  within  the  district^  and 
to  build  such  adjuncts  and  additions  and  auxiharies 
as  a  part  of  said  main  channel  as  would  make  it 
possible  to  connect  all  such  drains  and  sewers  of  the 
various  municipalities  with  said  main  ohanneL'' 

Then,  after  reviewing  the  contemporary  circum- 
stances and  historical  facts  which  led  to  the  enactment 
of  the  Sanitary  District  Act,  the  opinion  concludes  (p. 
275): 

**The  words  |adjimct'  and  *  addition,'  as  used  in 
this  act,  mean  simply  auxiliary  channels  to  bring  the 
sewage  and  drainage  from  the  various  sewers  and 
systems  of  sewers  of  the  municipalities  in  the  limits 
of  the  sanitary  district  into  the  mmn  channel  of  the 
sanitary  district.  It  was  not  intended  that  the  san- 
itary district  should  be  charged  with  and  have  the 
authority  of  constructing  and  maintaining  local  im- 
provements for  the  local  drainage  and  sewage  of 
lands  and  property,  sv^h  as  the  one  here  in  question.^ ^ 
(Italics  ours.) 

In  its  review  of  the  history  of  the  legislation  in 
question,  the  court  said  (p.  270) : 

"These  reports  and  discussions  contain  frequently 
the  words  *main  drainage  system,'  ^outlet  channel,'  'tw- 
terceptvng  sewers/  and  other  terms  which  indicate 
dearly  that  it  was  an  outlet  for  the  sewage,  and  not 
the  building  of  ordinary  sewers,  that  was  under  con- 
sideration. ' ' 

On  page  273,  the  opinion  refers  to  an  act  passed 
in  1899,  authorizing  cities  of  100,000  population  and 
under  to  construct  outlet  sewers,  and^  says  of  that  act : 

*^The  legislature  recognized  that  Chicago  was  the 
only  city  in  the  state  that  had  over  100,000  people,  and 
therefore  the  Act  of  1899,  in  its  practical  effect,  ap- 
plied to  all  cities  in  the  state  other  than  Chicago,  an^ 
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was  evidently  passed  to  give  to  the  other  dties  the 
same  power  to  bmld  outlet  sewers  that  was  provided 
by  the  sanitary  district  act  for  Chicago  and  tiie  other 
municipalities  within  the  limits  of  the  sanitary  dis- 
trict of  Chicago.^'    (Italics  onrs.) 

It  wonld  seem  dear  from  these  quotations  from  the 
opinion  of  the  court  in  the  Green  case,  supra,  and  es- 
pecially from  the  language  we  have  italicized,  that  the 
supreme  court  did  not  hold  in  that  case  that  the  San- 
itary District  of  Chicago  has  no  power  to  build  a  sewer 
of  any  kind  or  for  any  purpose.  The  proposed  sewer 
there  under  consideration  was  purely  a  local  improve- 
ment— ^an  ordinary  sewer  such  as  has  been  bmlt  by 
special  assessment  for  years,  designed  to  receive  and 
carry  off  the  sewage  and  drainage  from  the  houses 
and  lots  within  the  limits  of  a  specified  sewer-assess- 
ment district  comprising  only  a  small  fraction  of  the 
total  area  of  the  City  of  Chicago,  and  affording  special 
sewerage  facilities  and  special  benefits  to  the  property 
in  the  assessed  district.  Hence  the  only  question  di- 
rectly involved  under  the  facts  of  that  case,  so  far  as 
the  powers  of  the  Sanitary  District  are  concerned,  was 
as  to  the  power  of  the  board  of  trustees  of  that  dis- 
trict to  build  that  hind  of  a  sewer.  It  seems  apparent 
that  the  court,  in  determining  that  question,  recog- 
nized the  fact  that  there  was,  or  might  be,  a  material 
distinction  in  this  respect  between  the  power  to  build 
such  a  sewer  and  the  right  and  power  under  the  San- 
itary District  acts  to  build  an  outlet  sewer  such  as  de- 
scribed in  the  Outlet-Sewer  Act  of  1899,  or  an  inter- 
cepting  sewer,  designed  for  the  sole  purpose  of  bring- 
ing the  accumulated  drainage  and  sewage  of  a  com- 
pleted system  of  local  sewers  from  the  present  dis- 
charging point  thereof  to  and  into  one  of  the  main 
channels  of  the  Sanitary  District.  It  is  the  right  and 
power  to  build  the  latter  kind  of  a  sewer  that  is  here 
involved.  It  will  be  noted  from  the  statement  of  facts 
preceding  this  opinion  that  it  was  expressly  stipulated 
that  **tihe  sole  function'*  of  the  work  proposed  **is  to 
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receive  from  the  sewers  built  and  maintained  by  the 
City  of  Evanston  •  •  •  the  sewage  before  it  is 
discharged  into  the  waters  of  Lake  Michigan,  and  to 
convey  the  same  into  said  north  shore  channel/^  By 
this  stipulation  all  question  as  to  the  character  of  the 
sewer  in  question  is  removed.  Its  agreed  character 
is  that  of  an  intercepting  sewer  or  conduit  and  it  is 
so  called  and  treated  in  the  briefs  and  arguments  of 
counsel. 

If  the  trustees  of  the  Sanitary  District  had  ordered 
an  open  channel  to  be  constructed  for  the  same  pur- 
poseSy  and  along  the  same  route,  as  the  proposed  inter- 
cepting sewer,  the  ** auxiliary  channel*'  so  ordered 
would  have  come  squarely  within  tbe  meaning  of  the 
words  ** adjunct''  and  *' addition"  as  those  words  were 
defined  in  the  Green  case,  supra.  If  the  trustees  had 
the  power  to  construct  an  open  channel  as  an  adjunct 
or  addition  to  the  north  shore  channel,  we  are  unable 
to  find  any  good  reason  for  any  claim  that  they  have 
not  the  power  to  ** accomplish"  the  same  **end"  in  a 
more  ** satisfactory  manner"  by  constructing  an  un- 
derground canal  or  intercepting  sewer  for  the  same 
purpose.  Indeed,  on  the  oral  argument  made  in  this 
court,  appellant's  counsel  conceded  that  if  an  open 
channel  might  thus  be  constructed,  the  right  of  the 
appellees  to  substitute  an  underground  canal  could  not 
reasonably  be  denied. 

It  is,  however,  contended  that  having  constructed  a 
channel,  viz. :  the  north  shore  channel,  of  sufficient  ca- 
pacity to  carry  oflf  all  the  drainage  and  sewage  of  the 
City  of  Evanston  and  of  all  the  villages  to  the  north 
within  the  limits  of  the  district  as  extended  by  the  Act 
of  1903,  the  power  of  the  trustees  was  thereby  ex- 
hausted and  their  duty  to  the  public  fully  performed. 
If  this  were  true,  then  that  part  of  the  Act  of  1903 
which  gives  the  trustees  power  **to  provicfe  for  the 
drainage  of  the  additional  territory  added  by  this  act" 
by  constructing  not  only  **one  or  more  channels,"  etc., 
but  also  ^  ^  such  adjuncts  and  additions  thereto  as  may 
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be  necessary  or  proper  to  cause  such  channels  or  out- 
lets to  accomplish  the  end  for  which  they  are  de- 
signed in  a  satisfactory  manner/'  is  meaningless  and 
of  no  effect  whatever.  While  it  is  true  that  the  pow- 
ers of  municipal  corporations  must  be  found  in  the 
legislative  act  or  acts  granting  such  powers,  and  that 
*  *  any  fair,  reasonable  and  substantial  doubt  surround- 
ing the  existence  of  power  is  resolved  by  the  courts 
against  the  corporations,  and  the  power  denied'*  (Dil- 
lon on  Municipal  Corporations  (5th  Ed.),  sec.  237), 
yet  this  principle  does  not  authorize  the  courts  to  ig- 
nore a  whole  clause  of  a  statute,  couched  in  plain  and 
simple  language,  unless  it  is  entirely  inconsistent  with 
the  objects  and  purposes  of  the  statute.  In  the  con- 
struction of  statutes,  it  is  the  duty  of  the  courts  to 
give  effect,  if  reasonably  possible,  to  **  every  clause, 
sentence  and  word  in  a  statute.  *  *  McEeynolds  v.  Peo- 
ple, 230  ni.  623,  633.  **  Statutes  and  contracts  should 
be  read  and  understood  according  to  the  natural  and 
most  obvious  import  of  the  language,  without  resort- 
ing to  subtle  and  forced  construction  for  the  purpose 
of  either  limiting  or  extending  their  operation.  *' 
Chudnovski  v.  Eckels,  232  111.  312,  317-  *'The  statute 
should  be  so  construed  as  to  give  a  sensible  and  intel- 
ligent meaning  to  every  part  and  to  avoid  absurd  and 
unjust  consequences. '*  People  v.  Sholem,  238  HI.  203, 
208. 

In  support  of  the  power  claimed  by  the  trustees  of 
the  Sanitary  District  under  this  Act  of  1903,  their 
counsel  have  also  suggested  some  of  the  consequences 
that  might  flow  from  the  construction  contended  for 
by  the  appellant's  counsel.  It  is  said  that  one  of  the 
important,  if  not  the  most  important,  objects  of  the 
Sanitary  District  acts,  was  to  prevent  the  pollution 
of  the  water  supply  of  the  territory  included  in  said 
district,  and  that  if  the  trustees  have  not  the  power 
to  do  the  work  of  connecting  the  several  sewerage  sys- 
tems in  the  district  with  the  channels  of  the  district, 
the  contaminating  discharges  of  sewage  iato  the  lake 


54  APFELLiiTB  COUBTS  OF  ILLINOIS. 

Judge  T.  Bergman,  176  IlL  App.  42. 

will  necessarily  continue  until  each  and  every  munici- 
pality within  the  district  shall  acquire  the  means  to 
pay  for  such  connections  or  shall  be  willing,  if  able, 
to  make  and  pay  for  the  same.  It  is  pointed  out  that 
even  if  willing  to  do  so,  the  statutory  indebtedness- 
limit  of  such  municipalities  is  an  insuperable  obstacle 
precluding  them  from  making  such  connections  with 
funds  derived  from  general  taxation;  that  such  con- 
nections are  in  no  sense  local  improvements  such  as 
could  be  built  by  special  assessment;  and  that  until 
ways  and  means  are  found  to  overcome  these  and 
other  like  difficulties,  the  expensive  north  shore  chan- 
nel, designed  for  the  very  purpose  of  receiving  the  dis- 
charges from  the  existing  sewer-systems,  would  re- 
main a  useless  ditch,  while  the  pollution  of  the  drink- 
ing waters  of  the  lake  would  continue  unabated  and 
practically  unabatable.  But  while  consequences  such 
as  these  are  undeniably  possible  and  perhaps  are  even 
probable,  yet  they  are  important  here  only  as  l)earing 
upon  the  question  of  legislative  intent  in  enacting  the 
provision  giving  to  the  trustees  of  the  Sanitary  Dis- 
trict the  power  to  build  and  maintain  such  adjuncts 
and  additions  to  its  channels  as  to  cause  the  same  to 
satisfactorily  ^ '  accomplish  the  end  for  which  they  are 
designed.  ^ '  We  think  the  legislative  intent  sufficiently 
appears  from  the  language  itself  of  the  acts  in  ques- 
tion without  the  aid  of  any  consideration  of  the  sug- 
gested consequences,  though  both  lead  to  the  same  con- 
clusioiu 

It  is  urged,  however,  that  in  the  recent  case  of  City 
of  Berwyn  v.  Berglund,  255  HI.  498,  the  supreme  court 
extended  the  doctrine  of  the  Green  case  so  as  to  make 
it  apply  not  only  to  an  ordinary  sewer,  but  to  an  out- 
let sewer  of  practically  the  same  kind  as  the  one  here 
involved.  We  think  this  contention  proceeds  upon  a 
misapprehension  of  the  facts  in  that  case,  or  a  failure 
to  recognize  the  well-settled  distinction  between  local 
improvements,  such  as  may  be  constructed  by  special 
assessment,  and  general  public  improvements  which 
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cannot  be  built  by  special  assessment.  The  proposed 
improvement  in  the  Berwyn  case  was  in  the  first  class. 
It  is  true  that  it  had  an  outlet  extending  beyond  the 
city  limits  to  the  chamiel  of  the  Sanitary  District,  but 
the  power  of  a  city  or  village  to  construct  that  kind  of 
an  outlet  by  special  assessment  as  part  of  a  local  sew- 
er-system, was  sustained  as  far  back  as  1889,  in  the 
case  of  Shreve  v.  Town  of  Cicero,  129  IH  226,  and 
definitely  settled  in  1892  in  the  case  of  Maywood  Co. 
V,  Village  of  Maywood,  140  HL  216.  The  principle  of 
these  cases  was  enacted  into  the  statutory  law  of  the 
state  without  substantial  change  by  the  Outlet-Sewer 
Act  of  1899,  and  the  recent  substitute  therefor,  ap- 
proved March  8, 1910  (Session  Laws,  1910,  p.  41).  The 
decision  in  the  Berwyn  case  therefore,  merely  follows 
the  prior  ruling  of  the  Green  case  **and  previous 
cases,''  as  the  opinion  of  the  court  expressly  states. 

It  must  be  borne  in  mind  that  both  the  Outlet-Sewer 
Act  of  1899  and  the  Local  Improvement  Act  of  1897 
are  special  assessment  acts.  The  powers  given,  and 
the  procedure  prescribed,  by  those  acts  apply  only  to 
such  local  improvements  as  can  be  made  and  paid  for 
by  special  assessment  or  special  taxation.  With  this 
fact  in  mind,  the  distinction  between  such  improve- 
ments as  were  involved  in  the  Green  and  Berwyn  cases, 
supra,  and  the  intercepting  sewer  and  pumping  sta- 
tion here  in  question,  seems  dear  and  manifest.  The 
improvement  here  proposed  has  none  of  the  charac- 
teristics of  a  local  improvement,  but  is  a  general  pub- 
lic improvement,  designed  not  for  any  purpose  of  local 
benefit  to  property  but  for  the  general  public  benefit 
of  the  whole  Sanitary  District,  the  protection  of  the 
water  supply  and  the  preservation  of  the  public  health. 
It  is  such  an  ^'adjunct"  or  **  addition  "'to  the  north 
shore  channel  of  the  Sanitary  District  as  is  not  only 
necessary  and  proper  to  cause  such  channel  to  satis- 
factorily accomplish  its  purpose,  but  is  absolutely  es- 
sential to  prevent  a  total  failure  of  such  channel  to 
accomplish  its  purpose. 
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Whether  the  City  of  Evanston  could  build  the  same 
kind  of  an  outlet  under  the  Local  Improvement  Act  or 
the  Act  of  1910  depends  on  the  question — ^which  is  one 
of  fact — ^whether  it  is  in  fact  such  a  local  improve- 
ment as  may  be  constructed  by  special  assessment.  The 
test  in  such  cases  is  whether  the  proposed  improve- 
ment will  enhance,  specially ,  the  value  of  adjacent 
property,  over  and  above  the  amount  of  general  ben- 
efits to  the  whole  municipality  therefrom.  North- 
western University  v.  Village  of  Wihnette,  230  111.  80, 
86.  While  it  is  alleged  in  the  bill  of  complaint  that 
the  proposed  plan  is  purely  a  local  improvement,  that 
averment  is  denied  by  the  answer,  and  we  find  noth- 
ing in  the  stipulation  of  facts  tending  to  prove  the 
allegation.  So  far  as  the  description  of  the  improve- 
ment affects  that  question,  it  rather  tends  to  refute 
than  to  support  the  averment,  and  the  stipulation 
above  referred  to  as  to  the  function  of  the  proposed 
improvement  precludes  the  idea  that  it  will  enhance, 
specially,  the  value  of  adjacent  property. 

The  argument  that  the  construction  of  the  Sanitary 
District  acts  contended  for  by  appellees  is  open  to  the 
objection  that  thereby  two  municipalities  would  be 
vested  with  the  same  power  over  the  same  subject  at 
the  same  time  and  for  the  same  purposes,  is,  we  think, 
fully  answered  by  what  has  been  already  said. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


Vary  A.  Oubbuu  and  Clayton  Ciumingliam,  Appellees,  v.  Fhilip 
OlEaliony,  Individually  and  Executor,  et  aL,  Appellants. 

Oen.  No.  17,476. 

Appeals  and  eseubobs — where  parties  have  settled  differencea.  An 
appeal  from  a  decree  ordering  an  executor  to  sell  certain  real  estate 
wiU  be  dismissed  where  it  appears  that  the  property  was  sold  sub- 
sequent to  the  decree  for  a  price  acceptable  to  all  concerned,  the 
proceeds  distributed  and  the  executor  discharged. 
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Appeal  from  the  Circuit  Ckmrt  of  Cook  county;  the  Hoir.  Jessb  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Appeal  dismiined.  Opinion  filed  Decem- 
ber 19, 1912.    Rehearing  denied  January  2, 1918. 

William  Bxtohie^  for  appellants. 
No  appearance  for  appellees. 

Mb.  Justice  MoSxtbbly  delivered  the  opinion  of  the 
court 

The  appellee,  Mary  A.  Gnbbins,  was  one  of  a  num- 
ber of  beneficiaries  named  in  the  will  of  Timothy 
0  'Mahony,  in  which  Philip  0  ^Mahony  was  made  exec- 
utor. She  filed  her  bill  in  chancery  seeking  a  decree 
ordering  Philip  0  'Mahony  to  sell  real  property  of  the 
estate  and  to  distribute  the  proceeds  under  the  terms 
of  the  will.  Other  relief  was  also  prayed  for.  It  was 
contended  by  the  defendants  to  the  bill  that  the  matter 
of  a  sale  of  real  property  was,  under  the  will,  solely 
within  the  discretion  of  the  executor.  Upon  hearing 
the  chancellor  decreed  the  sale  of  the  real  property. 
From  that  decree  appellants  appealed  to  this  court. 
Appellees  did  not  enter  their  appearance  here.  Such 
in  brief  outline  is  the  record  before  us. 

It  has  been  brought  to  the  attention  of  this  court 
by  the  attorneys  in  the  case  that  subsequent  to  the 
entry  of  the  decree  Philip  O'Mahony,  executor,  sold 
the  property  in  question,  for  a  price  which  was  accept- 
able to  all  concerned;  that  the  proceeds  of  the  sale 
have  been  distributed  to  the  beneficiaries,  under  the 
will,  and  that  the  executor  has  been  discharged.  The 
subject-matter  of  the  litigation  having  been  thus  ter- 
minated to  the  apparent  satisfaction  of  the  parties, 
there  is  nothing  for  this  court  to  pass  upon.  This 
court  will  not  pass  upon  moot  questions  where  par- 
ties have  settled  their  differences.  Aff  v.  Hopkins,  57 
m.  App.  529 ;  American  Bldg.,  Loan  &  Invest.  Society 
V.  People,  60  111.  App.  332 ;  Ebert  v.  Beedy,  113  111. 
316.    The  appeal  is  therefore  dismissed. 

Appeal  dismissed. 
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William  Feter^  minory  by  George  Feteri  Mi  neit  friend,  Appellee, 

7.  Sam  CclhtRf  Appellant. 

Oen.  Ho.  17,604. 

1.  BviDEiTO— o&/ecfion  to  hvpotlietioca  question.  An  objection 
that  a  hypothetical  question  includes  elements  not  based  on  the 
OTidence  must  point  out  specifically  such  fkcts  assumed  in  the 
question. 

2.  Daicaoss — excesHve.  ▲  Judgment  for  |1,750  for  injuries  to  a 
child  resulting  in  what  is  known  as  a  flat  foot  wUl  be  sustained  as 
not  being  excessiye  where  the  verdict  of  the  Jury  does  not  appear 
manifestly  to  be  against  the  weight  of  the  evidence. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hoir.  Hasbt 
C.  MoBAir,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.    Affirmed.    Opinion  filed  December  19, 1912. 

Joseph  F.  Gbossman,  for  appellant. 

Vincent  D.  Wyman  and  Otto  W.  Joxtbgens,  for  xp- 
pellee, 

Mb.  Justice  MoSubely  delivered  the  opinion  of  the 
conrt 

The  appellee,  William  Peter,  hereinafter  called  plain- 
tiff, in  December,  1908,  then  a  child  of  ten  years  of 
age,  was  walking  on  the  sidewalk  when  a  pile  of  iron 
pipe,  which  had  been  maintained  by  the  defendant  on 
his  premises  adjacent  to  the  sidewalk,  fell  and  knocked 
plaintiff  down,  several  pieces  striking  his  right  leg 
and  foot  and  pinioning  him  to  the  ground,  with  the 
leg  and  foot  nndemeath  the  pipe.  Suit  was  brought 
and  judgment  rendered  against  defendant,  who  asks 
that  it  be  reversed,  solely  on  the  ground  that  the 
amount  of  damages  awarded  is  excessive. 

The  case  has  been  tried  twice.  Upon  the  first  trial 
the  jury  fixed  the  damages  at  $1,500.  A  new  trial  was 
granted,  but  upon  what  grounds  does  not  appear. 
Upon  the  second  trial  the  jury  returned  a  verdict  for 
$2,500  damages,  from  which  plaintiff  remitted  $750, 
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and  judgment  was  entered  for  $1,750;  bnt  defendant 
claims  that  it  is  still  too  large. 

Various  objections  are  made  to  the  rulings  of  the 
trial  court  upon  the  admissibility  of  certain  questions 
and  answers,  but  we  find  no  reversible  error  in  this 
regard.  The  objection  that  a  certain  hypothetical 
question  included  elements  not  based  upon  the  evi- 
dence, is  met  by  the  rule  that  objections  upon  that 
ground  must  point  out  specifically  such  facts  assumed 
in  the  question.  The  rule  is  stated  clearly  and  fully 
in  Eiverton  Coal  Co.  v.  Shepherd,  207  111.  395,  and 
City  of  Aledo  v.  Honeyman,  208  HL  415. 

Most  of  the  argument  of  both  counsel,  in  well-or- 
dered briefs,  concerns  the  evidence  touching  the  extent 
of  plaintiff  ^s  injuries.  That  his  right  foot  was  in- 
jured is  not  denied,  but  how  seriously  is  the  question 
submitted  to  this  court  to  determine.  The  record 
shows  that  the  pipe  which  fell  upon  plaintiff  was  three 
and  one-half  inches  in  diameter,  weighing  four  or  five 
pounds  to  the  foot,  and  about  ten  feet  in  length,  and 
that  several  pieces  fell  upon  the  boy ;  that  a  passerby 
coining  to  his  assistance  tried  to  lift  the  pipe  off  the 
boy,  but  owing  to  their  great  weight  was  unable  to  do 
so.  Using  another  piece  as  a  lever,  he  raised  the 
pipe  sufficient  to  enable  the  boy  to  withdraw  his  foot. 
Plaintiff  hopped  home,  a  part  of  a  block  away,  on  his 
left  foot,  screaimng  with  pain.  He  was  unable  to  go 
upstairs  into  his  house;  his  mother  helped  him  up 
and  tried  to  take  his  shoe  off.  She  says:  '^He 
screamed  so  terrible  I  just  opened  his  laces  and  had 
to  stop  again.  It  was  twenty  minutes  before  I  got 
his  shoe  off.  The  foot  was  all  swollen  up;  the  ankle 
all  the  way  up  to  the  knee;"  that  he  cried  all  night 
with  pain.  The  family  doctor  was  called  next  morn- 
ing. He  says  that  the  entire  two-thirds  of  the  lower 
leg  was  badly  swollen  and  bruised;  that  the  patient 
had  a  temperature,  was  very  nervous  and  apparently 
suffering  greatly ;  that  he  prescribed  remedies  and  at- 
tended plaintiff  daily  for  six  weeks;  that  after  four 
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weeks  he  endeavored  to  have  him  stand  alone  bnt  there 
was  pain  when  he  made  the  attempt,  and  it  was  at  least 
six  weeks  before  he  could  stand  alone.  The  doctor 
testified  that  the  injury  has  resulted  in  the  breaking 
down  of  the  arch  of  the  f  oot,  producing  what  is  known 
as  a  flat  f  oot,  which  causes  the  boy  to  limp  and  drag 
the  foot  after  him  when  he  walks  or  runs,  and  that 
this  is  a  permanent  injury;  that  to  support  the  arch 
of  the  foot  plaintiff  wears  an  iron  brace  inside  the 
shoe. 

There  is  considerable  conflict  in  the  testimony  as  to 
the  length  of  time  plaintiff  was  confined  in  the  house. 
One  witness  for  the  defendant,  a  school  teacher,  testi- 
fied that  her  records  showed  that  he  attended  school  a 
few  days  more  than  a  month  after  the  accident  and 
continued  to  attend  thereafter  quite  regularly;  but  on 
cross-examination  it  appeared  that  if  a  child's  seat 
was  occupied  he  was  marked  present,  and  that  the  cus- 
tom was,  with  surplus  children  in  the  room,  to  seat 
them  in  unoccupied  seats,  and  it  is  fairly  argued  that 
plaintiff  may  have  received  credit  in  the  record  for 
being  present  simply  because  his  seat  was  occupied  by 
some  other  pupil.  Opposed  to  the  statement  of  the 
teacher  is  the  testimony  of  the  plaintiff  himself,  that 
it  was  about  three  months  before  he  went  back  to 
school.  To  the  same  effect  is  the  testimony  of  his 
father  and  mother  and  of  several  playmates. 

The  defendant  introduced  evidence  of  a  physician 
tending  to  show  that  the  flat  foot  condition  of  plain- 
tiff was  congenital  and  not  produced  by  the  injury,  and 
the  same  witness  testified  that  both  feet  were  flat. 
Tests  were  made  by  these  witnesses  in  the  presence 
of  the  jury,  and  prints  of  the  sole  of  each  foot  appear 
in  the  record  before  us.  An  inspection  of  these  prints 
inclines  us  to  believe  that  the  jury  was  warranted  in 
believing  that  the  condition  of  the  right  or  injured 
foot  was  quite  different  from  the  left  foot.  A  physi- 
cian who  knew  the  plaintiff  since  birth  and  treated 
biTn  frequently,  and  the  father  and  the  mother,  all  tes- 
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tified  that  the  boy's  foot  before  the  accident  was  per- 
fectly normal ;  that  he  had  never  limped  or  dragged  his 
foot  before  that  time.  Another  physician  testified  that 
there  is  now  an  entire  absence  of  the  arch  of  the  in- 
jured foot  and  that  it  is  flat  to  the  floor,  and  that  this 
condition  is  the  direct  result  of  the  injury  sustained. 
All  the  witnesses  testified  that  since  the  injury  when 
plaintiff  walks  or  runs  he  limps  with  the  right  foot 
and  drags  the  foot  or  leg.  It  seems  to  be  conceded  by 
all  the  physicians  testifying  that  flat  foot  is  a  perma- 
nent condition. 

From  this  brief  statement  of  a  portion  of  the  evi- 
dence it  is  apparent  that  the  controversy  as  to  the 
extent  of  plaintifiE's  injuries  must  be  left  to  the  jury 
and  the  trial  court,  and  their  conclusion  should  not  be 
disturbed  unless  it  should  appear  manifestly  to  be 
against  the  weight  of  the  evidence.  One  jury  assessed 
the  damages  at  $1,500,  the  second  jury  at  $2,500.  The 
trial  court  apparently  thought  $1,750  was  a  proper 
amount.  We  can  discern  no  reasonable  ground  for 
holding  the  amount  of  the  judgment  to  be  unjustified 
by  the  evidence,  and,  therefore,  it  will  be  affirmed. 

Judgment  afflrmed. 


In  the  Katter  of  the  Estate  of  Barbara  Iiikafl,  deceased. 
John  7.  Devine,  Administrator,  Appellee,  v.  Lizzie  Btepanek, 

Appellant. 

Oen.  No.  17,647. 

1.  QirTS-— evidence.  Certificates  of  deposit  were  not  recelred  as 
a  gift  inter  vivos  where  the  gift  was  conditional,  as  evidenced  hj 
statements  of  the  donor  and  by  the  conduct  of  the  donee  in  retaining 
such  certificates  for  ten  months,  until  the  donor's  death,  without 
attempting  to  collect  them,  when  she  collected  them,  indorsing  them 
as  administratrix  and  presenting  her  letters  of  administration. 

2.  EvmKNCB — inconsistent  statements.  Where  an  administratrix 
claims  securities  as  a  gift  from  her  intestate,  her  evidence  given  at 
the  hearing  in  the  probate  court  may  be  read  in  the  circuit  court 
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where  It  tends  to  show  admlBslons  and  Btatementa  InconftlBtent  with 
her  claim. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Ster- 
LiNo  PoMKBOT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  December 
19,  1912. 

Novak  &  Pollack,  for  appellant. 

Iawbbnce  a.  Cohen  and  Luoius  J.  M.  Malmik,  for 
appellee. 

Mb.  Justice  MoSubely  delivered  the  opinion  of  the 
conrt. 

After  the  death  of  Barbara  Lnkas,  Lizzie  Stepanek, 
the  appellant,  claiming  to  be  a  daughter  of  the  de- 
ceased,  applied  for  and  was  granted  letters  of  admin- 
istration on  her  estate.  iShe  thereupon  proceeded  to/ 
collect  the  money  on  two  certificates  of  deposit,  one 
for  two  hundred  dollars  and  the  other  for  seven  hun- 
dred dollars,  which  certificates  had  belonged  to  Mrs. 
Lukas.  /  Lizzie  Stepanek  was  afterwards  removed  as 
administratrix,  and  John  F.  Devine  appointed  admin- 
istrator de  bonis  non.  Appellant  retained  the  money 
collected  on  the  certificates  of  deposit,  claiming  that 
Mrs.  Lukas  in  her  lifetime  had  delivered  the  certifi- 
cates to  her  as  a  gift.  After  hearing,  the  probate 
court  ordered  that  she  pay  over  this  money  to  the  ad- 
ministrator. Upon  appeal  to  the  circuit  court  the  case 
was  tried  in  that  court  without  a  jury,  and  the  court 
held  that  the  appellant  had  not  received  the  certifi- 
cates as  gifts  inter  vivos,  and  entered  judgment  for 
the  amount  of  money  she  had  received  thereon,  that 
is  nine  hundred  dollars,  from  which  this  appeal  is 
taken. 

There  is  little,  if  any,  dispute  about  the  facts.  A 
witness  with  whom  Mrs.  Lukas  had  deposited  the  two 
hundred  dollars  testified  that  she  said  at  the  time, 
'  ^  If  I  live  I  shall  pay  the  special  assessment  with  that 
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two  hundred  dollars,"  referring  to  an  assessment  on 
some  real  estate  belonging  to  her;  and  that  she  also 
said,  **If  I  die  the  money  shall  go  to  Lizzie  Stepanek." 
Appellant  testified  that  when  the  certificates  were  de- 
livered to  her,  Mrs.  Lukas  said :  *  *  The  money  is  yours, 
and  in  case  I  need  it  you  will  have  to  give  it  to  me; 
if  I  do  not  need  it  you  will  keep  it." 

The  elements  necessary  to  constitute  a  gift  inter 
vivos  have  been  dearly  stated  in  Telford  v.  Patton, 
144  BL  611   (620): 

''It  is  essential  to  a  donation  inter  vivos,  that  the 
gift  be  absolute  and  irrevocable,  that  the  giver  part 
with  all  present  and  future  dominion  over  the  prop- 
erty given,  that  the  gift  go  iato  effect  at  once  andjiot 
at^  some  fut^el^ifi  that  tnere  be  a  delivery  of  the 
thing  ^veSnb  the  donee,  that  there  be  *  such  a  change 
of  possession  as  to  put  it  out  of  the  power  of  the  giver 
to  repossess  himself  of  the  thing  given.'  '^ 

To  the  same  effect  is  Selleck  v.  Selleck,  107  111.  389 ; 
Shafer  v.  Manning,  132  111.  App.  570,  and  many  other 
cases. 

Examining  the  circumstances  of  the  delivery  of  4he 
certificates  herein,  it  is  at  once  apparent  that  Mrs. 
Lukas  expressly  reserved  to  herself  the  right  to  call  for 
the  return  of  the  certificates  whenever  she  might  need 
them.  This  is  wholly  inconsistent  with '  *  sucjh  a  change\ 
of  possession  as  to  put  it  out  of  the  power  of  the  giver 
to  repossess  himself  of  the  thing  given. ' '  That  it  was\ 
understood  that  Mrs.  Lukas  might  at  any  time  repos-- 
sess  herself  of  the  certificates  is  evidenced  by  the  con- 
duct of  the  appellant  in  retaining  them  for  ten  months, 
with  no  attempt  to  collect  the  money  until  after  the 
death  of  Mrs.  Lukas^  Furthermore,  when  she  did  col- 
lect the  money  she  did  so  by  presenting  her  letters  of 
administration  and  endorsing  the  certificates  as  ad- 
mioistratrix.  Under  the  rule  above  announced  and  the 
evidence  before  us,  we  cannot  conclude  that  the  appel- 
lant received  the  certificates  as  a  gift  inter  vivos. 

Complaint  is  made  of  the  ruling  of  the  trial  court 
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in  the  circuit  conrt  in  permitting  the  testimony  of  ap- 
pellant, given  at  the  hearing  in  the  probate  conrt,  to 
be  read.  Snch  testimony  was  competent  as  tending  to 
show  the  admission  by  appellant  and  statements  made 
by  her  inconsistent  with  her  claim  of  a  valid  gift  inter 
vivos.  There  was  no  error  in  this  regard.  In  Wig- 
more  on  Evidence  (vol,  2),  sec.  1049,  the  rule  is  stated 
that  snch  admissions  '^are  receivable  primarily  be- 
cause of  their  inconsistency  with  the  party's  present 
claim  and  irrespective  of  their  credit  as  assertions  ;,the 
offerer  of  the  admissions,  in  other  words,  does  not  nec- 
essarily predicate  their  truth,  but  uses  them  merely 
to  overthrow  a  contrary  position  now  asserted. ' '  See 
also  Bobbins  v.  Butler,  24  HI.  387. 
The  judgment  of  the  circuit  court  will  be  affirmed. 

Affirmed. 


Caii  7.  Uohr  et  al.,  Appellees,  y.  GnBtav  A.  Smith  et  al.,  on  appeal 

of  The  Mayti^  Company,  Appellant 

Gen.  Ho.  18,917. 

1.  CuAifcsBT^-iuriadiction.  A  court  of  equity  will  exercise  Jurhh 
^ction  where  an  accounting  Is  sought  of  funds  aUeged  to  have  been 
irrongfuUy  collected  In  ylolatlon  of  a  position  of  trust  and  con* 
fldence,  which  funds  In  fact  have  come  Into  the  hands  of  others 
without  consideration  and  with  knowledge  of  the  fftcts,  and  where 
It  seems  that  fraud  Is  present,  that  relief  at  law  would  be  Impossible 
tor  seyeral  of  the  complainants,  that  multiplicity  of  suits  would  be 
ayolded  and  that  a  dlscoyery  should  be  granted.  • 

2.  IiTJTTircnoir— HTerf/tcation.  A  yerlflcatlon  of  a  bill  for  Injunction 
which  recited  that  the  matters  and  things  contained  therein  "are 
true  In  substance  and  ftust  as  therein  aUeged/'  held  sufficiently 
posltlye  to  warrant  the  granting  of  the  Injunction. 

3.  IvjwarKOf— discretion  of  ohanceJlor  as  to  bond.  An  Inter- 
locutory Injunction  order  Is  not  erroneous  because  It  does  not  re- 
quire all  of  complainants  to  sign  the  bond  Instead  of  one  or  more, 
since  the  discretion  of  the  chancellor  wlU  be  Interfered  with  only 
when  It  appears  to  haye  been  Improperly  exercised. 

4.  lufJTjjfonov—^ufUciency  of  bond.  Where  complainants  are 
granted  an  Interlocutory  Injunction,  If  the  bond  signed  by  one  of  the 
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complainants  Is  sufficient  as  to  surety  and  amount.  It  would  not 
seem  that  further  signatures  are  necessary. 

5.  IwjxmcnoK — when  objection  to  hond  08  to  form.  An  objec- 
tion that  the  bond  of  complainants  in  whose  f&vor  an  interlocutory 
injunction  was  granted  was  signed  by  only  one  of  the  complain- 
ants goes  to  the  form  thereof  and  may  be  remedied  upon  application 
to  the  chancellor  if  necessary. 

6.  In jTTiTCTioN — Mil.  Bill  held  sufficiently  specific  as  to  notes, 
the  collection  of  which  it  seeks  to  enjoin. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hoir.  Olajb- 
Kiffcs  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Affirmed.  Opinion  filed  Decem- 
ber 19,  1912. 

Statement  by  the  Court.  This  is  an  appeal  by  the  May- 
tag Company  from  an  interlocutory  order  of  injunc- 
tion restraining  the  defendants  from  transferring,  dis- 
posing of  or  instituting  a  suit  or  suits  upon  certain 
notes  and  other  choses  in  action  signed  by  some  of 
the  complainants.  The  controversy  grows  out  of  the 
alleged  wrongful  doings  of  Gustav  A.  Smith,  one  of 
the  defendants. 

The  bill  alleges  that  Smith  and  one  of  the  complain- 
ants, Carl  F.  Mohr,  who  were  promoting  the  organi- 
zation of  a  certain  corporation  known  as  the  Mau- 
soleum Securities  Company  for  the  purpose  of  erect- 
ing and  dealing  in  mausoleums,  organized  a  syndicate 
consisting  of  themselves  and  the  other  complainants 
for  said  purpose;  that  Smith  and  Mohr  subsequently 
were  paid  a  certain  amount  of  the  capital  stock  of  said 
company  for  their  services  as  promoters  and  also  for 
procuring  and  transferring  to  the  company  certain 
territorial  rights  of  using  a  certain  patent  for  the  erec- 
tion of  mausoleums;  that  the  patent  was  owned  and 
controlled  by  a  concern  known  as  the  International 
Mausoleum  Company,  of  which  Smith  and  the  defend- 
ant Fred  Maytag  were  officers  and  principal  stockhold- 
ers ;  that  said  Mausoleum  Securities  Company  was  or- 
ganized primarily  for  the  purpose  of  so  procuring  and 
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working  said  territorial  rights;  that  said  Smith,  dur- 
ing the  promotion  and  before  the  final  organization 
of  the  Securities  Company,  represented  to  the  com- 
plainants that  one  W.  I.  Hood  was  the  owner  of  5,606 
shares  of  the  capital  stock  of  the  International  Com- 
pany, and  falsely,  wilfully  and  knowingly  represented 
to  the  complainants  that  if  the  stockholders  of  the  Se- 
curities Company  would  procure  the  ownership  of  said 
stock  of  the  International  Company  owned  by  Hood, 
the  same,  together  with  what  stock  Smith  himself  held 
therein,  would  give  them  the  practical  control  of  the 
International  Company  to  the  great  advantage  of  the 
Securities  Company;  that  the  complainants,  relying 
upon  and  in  pursuance  of  the  representations  of  Smith 
and  upon  the  latter 's  further  representation  that  he 
himself  could  deal  more  advantageously  with  Hood 
with  regard  thereto,  empowered  and  directed  Smith 
to  negotiate  with  the  said  Hood  for  its  purchase,  and 
in  pursuance  thereto  Smith,  after  negotiating  with 
said  Hood,  reported  back  that  the  stock  could  be 
bought  for  the  sum  of  $200,000— $50,000  in  cash  and 
the  balance  of  $150,000  in  notes — and  that  the  same 
were  the  best  terms  obtainable  from  Hood;  that  the 
complainants,  relying  on  said  representations  of  Smith 
decided  to  purchase  the  Hood  stock  on  these  terms  and 
agreed  with  each  other  and  with  Smith  that  the  same 
should  be  purchased  for  the  joint  use  of  the  complain- 
ants and  Smith  in  the  name  of  Herman  H.  Mohr,  Carl 
F.  Mohr  and  Henry  D.  Mohr ;  that  thereafter  $10,000 
was  paid  to  Hood  as  earnest  money  and  subsequently 
the  balance  of  $40,000  in  cash  was  paid  and  notes  in 
the  aggregate  sum  of  $150,000  were  executed  by  the 
three  trustees  and  delivered  to  Hood  in  payment  of 
the  balance  of  the  purchase  money;  that  the  defend- 
ant Smith  and  the  other  complainants  entered  into  an 
agreement  indemnifying  the  three  trustees  for  sign- 
ing said  notes  for  their  use,  whereby  they  became 
bound  in  all  respects  as  if  they  themselves  had  sub- 
scribed said  notes  as  comakers;  that  thereupon  the 
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said  stock  was  transferred  by  said  Hood  to  the  com- 
plainants Charles  M.  Herrig,  Herman  H.  Mohr  and 
Carl  F.  Mohr,  as  trustees,  who  held  the  same  for  the 
common  and  joint  use  of  all  the  complainants  and  the 
defendant  Smith. 

The  bill  further  alleges  that  the  complainants,  dur- 
ing all  of  said  negotiations,  placed  full  and  explicit 
reliance  and  confidence  in  the  integrity,  honesty  and 
good  judgment  of  said  Smith,  and  believed  that  he 
would  at  all  times  hold  sacred  the  fiduciary  and  con- 
fidential relation  existing  between  them,  and  would  not 
violate  the  same;  that  Smith  led  the  complainants  to 
believe,  and  they  did  at  all  times  implicitly  believe, 
that  Smith  in  negotiating  with  said  Hood  for  the  pur- 
chase of  said  stock  was  dealing  and  acting  fairly  and 
impartially  for  the  common  benefit  of  all  of  them,  and 
would  not  derive  any  secret  profit  or  commission  to 
himself  or  any  advantage  whatsoever  over  the  com- 
plainants, and  that  they  placed  full  reliance  and  be- 
lief in  all  the  doings  and  representations  of  said  Smith 
in  the  premises ;  that  Smith,  notwithstanding  he  knew 
the  complainants  were  so  relying  thereon  and  placing 
their  full  and  implicit  confidence  and  reliance  in  his 
honesty,  integrity  and  good  judgment  in  the  premises 
aforesaid,  nevertheless,  in  violation  of  his  representa- 
tions and  his  relations  of  trust  and  confidence,  fraud- 
ulently, surreptitiously,  secretly  and  unlawfully,  and 
without  the  knowledge  of  the  complainants,  entered 
into  a  prearrangement  with  the  said  Hood  whereby 
Smith  was  to  receive,  and  subsequently,  in  pursuance 
thereof,  did  receive,  from  Hood  divers  sums  of  money, 
credits,  choses  in  action  and  other  valuables,  aggregat- 
ing the  sirna  of  not  less  than  $50,000  as  secret  commis- 
sion for  negotiating  and  consummating  the  sale  of 
said  stock  of  the  International  Company  owned  by 
Hood;  that  Hood,  pursuant  thereto,  immediately  paid 
said  sums  and  also  transferred  and  delivered  to  Smith 
certain  of  the  said  promissory  notes  executed  by  the 
three  complainants  acting  as  trustees  which  had  been 
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received  by  Hood  for  the  sale  of  his  stocks,  and  that 
Smith  received  the  same  secretly,  unlawfully  and  in 
violation  of  the  trust  and  confidence  reposed  in  him 
by  the  complainants,  contrary  to  equity  and  good  con- 
science, to  his  own  use  without  accounting  for  the  same 
to  the  complainants. 

The  bill  further  alleges  that  Smith  thereupon  deliv- 
ered the  whole  or  part  of  the  notes  so  received  by 
him  from  Hood  to  the  defendant  Maytag  who  was 
president  of  and  principal  stockholder  in  the  Interna- 
tional Company;  that  Smith  and  Maytag  then  and  for 
a  number  of  years  prior  thereto,  were  closely  and  in- 
timately associated  with  each  other  in  business  and 
social  affairs,  occupying  the  same  oflSces  in  the  First 
National  Bank  Building,  in  Chicago,  111.,  and  living 
together  and  occupying  the  same  rooms  in  the  greater 
part  of  the  year  at  the  Grand  Pacific  Hotel  at  Chicago, 
and  were  frequently  associated  with  each  other  in  busi- 
ness transactions,  and  that  they  had  complete  control 
of  the  International  Company  by  reason  of  their  own- 
ership of  most  of  its  capital  stock  and  their  positions 
as  its  officers,  and  at  all  times  acted  in  harmony  in 
manipulating  its  affairs.  Upon  these  premises  the 
bill  bases  the  charge  that  Maytag,  at  the  time  he  re- 
ceived the  notes  from  Smith,  well  and  fully  knew  all 
the  facts  surrounding  the  transaction  in  which  the 
notes  were  executed  and  delivered  to  Hood  and  by 
Hood  in  turn  delivered  to  Smith  and  that  Smith  had 
received  the  same  by  way  of  secret  profit  or  com- 
mission in  violation  of  the  trust  and  confidence  re- 
posed in  him  by  the  complainants,  and  that  the  de- 
fendant Maytag,  at  the  time  he  received  the  same,  well 
and  fully  knew  that  in  equity  and  good  conscience  they 
ought  not  to  be  paid  by  the  complainants  for  the  rea- 
sons aforesaid,  and  that  the  notes  were  either  trans- 
ferred and  delivered  to  Maytag  without  any  good  or 
valuable  consideration  but  purely  for  the  purpose  of 
placing  the  same  ostensibly  in  the  hands  of  an  inno- 
cent holder,  or  else  that  Maytag  was  secretly  inter- 
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ested  with  Smitlu  The  bill  further  alleges  that  May- 
tag and  Smith  connived  and  conspired  together  and 
acted  in  nnison  in  voting  their  stock  in  the  Interna- 
tional Company  so  as  to  deprive  the  complainants  and 
the  Securities  Company  of  any  beneficial  voice  in  the 
affairs  of  the  International  Company,  all  contrary  to 
the  prior  representations  of  Smith. 

The  bill  further  alleges  that  Maytag  immediately 
transferred  the  notes  received  by  him  to  the  appel- 
lant, the  Maytag  Company,  a  corporation,  which  it  is 
alleged  is  substantially  a  **one  man  corporation,**  and 
that  Maytag  was  the  owner  or  in  control  of  all  its  cap- 
ital stock  and  the  president  thereof,  and  that  by  rea- 
son thereof  the  said  Maytag  Company  was  in  law  and 
in  equity  and  good  conscience  charged  with  notice  of 
all  the  facts,  circumstances  and  details  aforesaid.  It 
also  alleges  on  information  and  belief  that  the  trans- 
fer of  said  notes  by  Maytag  to  the  Maytag  Company 
was  without  valuable  or  good  consideration.  It  is 
further  alleged  that  certain  of  said  notes  were  paid 
to  the  Maytag  Company  and  that  when  it  received  pay- 
ment thereof  it  full  and  well  knew  that  in  law  and 
equity  and  good  conscience  it  should  not  receive  pay- 
ment thereof  for  the  reasons  aforesaid;  that  the  re- 
mainder of  the  notes  received  by  it  were  subsequently 
renewed  and  renewal  notes  executed  by  the  complain- 
ants, Herman  H.  Mohr,  Carl  F.  Mohr,  Henry  D.  Mohr 
and  Adolph  L.  Herrig,  and  by  the  defendant  Smith, 
and  payable  to  the  order  of  the  Maytag  Company,  and 
that  there  are  three  of  said  notes  in  the  principal  sums 
of  $5,000,  $5,000  and  $663  now  held  by  the  Maytag 
Company,  remaining  unpaid  and  past  due. 

The  bill  further  alleges  that  the  defendants  are 
threatening  to  institute  various  suits  against  the  va- 
rious complainants  in  divers  jurisdictions  upon  said 
notes;  that  Herman  H.  Mohr,  one  of  the  signers  of 
said  notes,  resides  in  Pierce,  Nebraska;  Carl  F.  Mohr 
and  Adolph  L.  Herrig  reside  in  Nashville,  Tennessee ; 
that  Henry  D.  Mohr  resides  in  Chatsworth,  Iowa ;  that 
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Secord  Henderson  and  Emil  Herrig  reside  in  Fargo, 
North  Dakota ;  and  that  the  other  complainants  reside 
in  other  cities  in  the  same  states  mentioned ;  that  the 
defendants,  by  instituting  said  various  suits  in  said 
various  jurisdictions  will  divert  the  litigation  and  the 
matters  involved  to  said  various  foreign  jurisdictions 
to  the  great  and  irreparable  injury,  hindrance,  annoy- 
ance and  expense  of  the  complainants. 

The  bill  prays  that  the  defendants  each  be  required 
to  give  a  full  and  perfect  discovery  of  all  matters  al- 
leged and  regarding  which  the  complainants  may 
hereafter  specially  interrogate  them,  that  an  account- 
ing be  had  and  that  the  defendant  Smith  be  required 
to  account  for  the  moneys  received  by  him  by  way  of 
secret  commission,  and  that  the  defendants  Maytag 
and  the  Maytag  Company  be  required  to  repay  to  the 
complainants  the  sums  received  by  them  from  the  com- 
plainants which  in  equity  and  good  conscience  they 
ought  to  be  required  to  repay  and  that  the  notes  now 
held  by  the  defendants  be  surrendered  or  canceled. 
The  bill  also  makes  offers  on  the  part  of  the  complain- 
ants to  do  equity  to  all  the  defendants  and  to  pay  to 
the  defendants  what,  if  anything,  should  be  found  to 
be  due  from  the  complainants  upon  the  final  account. 
The  bill  also  prays  for  temporary  injunction  against 
the  defendants  from  transferring  any  of  said  notes 
and  from  instituting  said  suits  thereon,  and  for  gen- 
eral relief. 

Upon  this  bill  the  injunction  was  granted,  from 
which  order  the  Maytag  Company  has  prosecuted  this 
appeal. 

Hebmak  Fbank  and  Charles  B.  Haffeitbeeg,  for 
appellant. 

Ryan  &  Condon,  for  appellees ;  Ibvin  I.  Livingston, 
of  counseL 

Mb.  Justice  MoSubbly  delivered  the  opinion  of  the 
court. 
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It  is  first  urged  as  ground  for  reversal  that  com- 
plainants have  a  full  and  adequate  defense  in  a  suit 
at  law.  The  bill,  however,  seeks  an  accounting  of 
funds  said  to  have  been  wrongfully  collected  by  Smith 
as  secret  commissions  and  profits,  in  violation  of  a 
position  of  trust  and  confidence,  which  funds  haVe  in 
part  come  into  the  hands  of  the  other  defendants,  with 
knowledge  of  the  facts  and  without  consideration.  It 
has  been  held  repeatedly  that  courts  of  equity  will 
take  jurisdiction  for  the  purpose  of  compelling  an  ac- 
counting by  one  standing  in  a  fiduciary  or  confidential 
relation  who  is  charged  with  fraud  against  his  cestui 
que  trt^t  Eoby  v.  Colehour,  135  HI.  300.  Other  con- 
siderations  herein  justifying  equitable  cognizance  are 
fraud,  discovery,  an  avoidance  of  a  multiplicity  of 
suits,  and  the  impossibility  of  relief  in  a  suit  at  law  for 
certain  of  the  complainants  who  have  not, signed  the 
notes  in  question  but  who  have  agreed  to  indemnify 
the  three  complainants  who  signed  the  notes. 

Criticism  of  the  verification  of  the  bill  is  made,  in 
that  it  recites  that  the  matters  and  things  contained 
therein  **are  true  in  substance  and  fact  as  therein  al- 
leged;" and  it  is  said  that  the  essential  allegations 
in  the  bill  are  made  upon  information  and  belief.  Con- 
sideration of  the  allegations  of  the  bill,  in  the  light  of 
many  decisions  of  the  courts,  leads  us  to  conclude  that 
the  criticism  is  not  well  taken  and  that  the  allegations 
are  suflBcientiy  positive  to  warrant  the  granting  of  the 
injunction.  Campbell  v.  Paris  &  D.  R.  Co.,  71  111. 
611;  Coryell  v.  Klehm,  157  111.  462;  State  v.  Illinois 
Cent.  R  Co.,  246  HI.  188;  Greenberg  v.  Holmes,  100 
HI.  App.  186;  Story's  Eq.  PL,  sec.  255. 

It  is  next  urged  that  the  injunction  order  is  errone- 
ous in  that  it  did  not  require  all  of  the  complainants, 
instead  of  one  or  more,  to  sign  the  bond.  This  is  a 
matter  within  the  discretion  of  the  chancellor,  and  his 
action  will  not  be  set  aside  unless  it  should  appear  that 
the  discretion  was  improperly  exercised.  If  the  bond 
is  sufficient  as  to  surety  and  amount,  which  we  must 
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assume  to  be  the  fact  here,  we  see  no  good  reason  for 
requiring  further  signatures  to  it.  At  most  the  objec- 
tion goes  to  the  adequacy  or  form  of  the  bond,  and  if 
necessary  this  may  be  remedied  upon  application  to  the 
chancellor.    Herzberger  v.  Barrow,  115  111.  App.  79. 

In  the  reply  brief  of  appellant  it  is  argued  in  sub- 
stance that  the  allegations  of  the  bill  are  not  sufficiently 
specific  as  to  the  notes  in  the  hands  of  the  Maytag 
Company,  the  collection  of  which  is  sought  to  be  en- 
joined. We  think  it  is  sufficiently  clear  that  the  notes 
affected  are  any  and  all  notes  or  renewals  thereof 
which  came  from  Hood  to  Smith  in  payment  of  the  se- 
cret commissions  or  profits,  and  from  Smith  to  May- 
tag and  from  Maytag  to  the  Maytag  Company. 

The  order  granting  the  injunction  is  affirmed. 

AfjUrmed. 


Mn.  W.  H.  Carter,  Defendant  in  Error,  v.  J.  J.  Mines,  Plaintifl 

in  Error. 

Oen.  No.  18,661. 

1.  MxTiadPAL  couBT — Stenographic  report.  Where  a  stenographic 
report  from  the  municipal  court  is  presented  for  signature  within 
thirty  days  to  a  judge  who  did  not  hear  the  case,  and  after  thirty 
days  is  certified  and  signed  by  the  trial  judge  nunc  pro  tunc  as  of 
the  date  presented  to  the  first  judge,  the  Municipal  Court  Act, 
§  23,  Is  not  complied  with  and  the  report  la  properly  stricken  from 
the  files  on  motion  of  defendant  In  error. 

2.  MtnnciPAL  coubt — where  stenographic  report  i$  stricken  from 
files.  Where  the  stenographic  report  Is  stricken  from  the  files  and 
there  are  no  errors  presented  In  an  assignment  of  errors  aside  from 
those  based  on  such  report,  the  judgment  Is  affirmed. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joscph  Sabath, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  th« 
October  term,  1912.    Affirmed.    Opinion  filed  December  80,  1912. 

Wn^LiAM  E.  Kbblet,  for  plaintiff  in  error. 
EvBBBTT  &  MoGoNiGLB,  for  defendant  in  error. 


Chicago — ^Fibst  Distbiot — ^Deoembeb^  1912.      73 

Carter  y.  Mines,  176  111.  App.  72. 

Peb  Cubiam.  Defendant  in  error  presents  her  mo- 
tion to  strike  from  the  record  the  bill  of  exceptions  and 
stenographic  report  of  evidence  in  this  cause  and  to  af- 
firm the  judgment  of  the  municipal  court,  on  the 
ground  that  the  bill  of  exceptions  or  report  was  not 
signed  by  the  trial  judge  within  the  time  prescribed 
by  the  statute,  and  because  the  certificate  of  the  judge 
is  not  in  conformity  with  the  statute. 

Judgment  was  entered  June  20,  1912,  by  Joseph  Sa- 
bath,  one  of  the  judges  of  the  municipal  court,  before 
whom  the  case  was  tried.  On  July  20,  1912,  the  sten- 
ographic report  apparently  was  presented  to  James 
C.  Martin,  one  of  the  judges  of  the  municipal  court, 
who  endorsed  it  as  ** Presented  for  signature"  on  that 
day.  Subsequently,  on  September  28,  1912,  the  trial 
judge,  Joseph  Sabath,  certified  to  the  record  as  a  cor- 
rect statement  of  facts  and  signed  it  as  follows: 
''Dated  this  28th  day  of  September,  1912,  and  entered 
nunc  pro  tunc  as  of  July  20,  1912.  Joseph  Sabath, 
Judge  of  the  Municipal  Court  of  Chicago.'' 

Construing  paragraph  6  of  section  23  of  the  Munic- 
ipal Court  Act,  together  with  section  81  of  the  Prac- 
tice Act,  which  has  been  adopted  by  rule  23  of  the 
municipal  court,  the  correct  practice  seems  to  be  that 
the  stenographic  report  should  be  presented  within 
thirty  days  after  judgment,  to  the  ** judge  by  whom 
such  final  order  or  judgment  was  entered,''  except  in 
the  event  that  such  trial  judge  is  unable  to  act  **by 
reason  of  death,  sickness  or  other  disability,"  which 
disability  must  appear  from  the  record;  then  some 
judge  other  than  the  trial  judge  may  sign  such  steno- 
graphic report.  We  know  of  no  rule  permitting  any 
judge  other  than  the  trial  judge  acting  in  the  premises, 
except  upon  some  showing  that  the  trial  judge  was 
unable  to  perform  his  duty  in  this  regard. 

It  is  clear,  therefore,  that  the  stenographic  report, 
not  being  signed  and  filed  within  the  time  provided  in 
section  23  of  the  Municipal  Court  Act,  or  within  any 
extension  of  time  allowed  by  the  trial  court  within 


74  Appbijatb  Courts  op  Illinois. 

Produce  Reporter  Co.  r.  Adams  BxpreBs  Co.,  176  111.  App.  74. 

thirty  days  of  the  entry  of  judgment,  must  be  stricken 
from  the  record.  Gumpert  &  Co.  v.  Junker  &  Co., 
161  lU.  App.  445. 

The  assignment  of  errors  presenting  only  questions 
which  must  necessarily  be  heard  and  considered  on  the 
stenographic  report,  we  therefore  cannot  examine  it 
for  the  purpose  of  considering  the  errors  assigned, 
and,  no  errors  appearing  in  the  common  law  record, 
the  judgment  is  affirmed. 

In  view  of  the  conclusion  we  have  reached,  we  do 
not  deem  it  necessary  to  consider  the  second  point 
suggested  by  defendant  in  error. 

AiJirmed. 


Produce  Beporter  Company,  Defendant  in  Error,  v.  Adams  Ezpress 

Company,  Plaintiff  in  Eiror. 

Oen.  No.  16,681. 

1.  Carbtpis— damaflre  for  delayed  expreas  shipment.  Where  a 
reporter  company  expresses  a  credit  book  to  a  subscriber  and  the 
express  company  Is  not  notified  of  the  existence  of  the  contract 
or  that  the  book  is  shipped  in  part  performance  thereof,  and  has 
no  knowledge  of  the  purpose  of  the  shipment  from  the  circum- 
stances, there  Is  no  liability  either  in  contract  or  tort  to  the  re- 
porter company  for  the  whole  amount  agreed  to  be  paid  by  the 
subscriber  who  rescinded  the  contract  on  the  book  not  being  de< 
livered. 

2.  Cabriebs — damages  for  delayed  express  shipment.  Where  a 
subscriber  to  a  credit  service  rescinds  the  contract  owing  to  delay 
of  an  express  company  in  delivering  a  credit  book,  and  there  is 
no  evidence  as  to  what  part  of  the  payment  under  the  contract 
was  to  be  for  the  use  of  the  book,  or  of  the  market  or  rental  value 
of  the  book,  the  measure  of  damages  in  an  action  against  the  ex- 
press company  cannot  be  based  on  the  difference  betyreen  the  market 
value  at  the  time  the  book  was  delivered  and  the  time  it  should  have 
been  delivered,  or,  if  the  book  has  no  market  value,  the  rental 
value  for  the  time  it  was  delayed. 

3.  Cabbiebs — value  stated  in  express  receipt.  Where  a  reporter 
company  agrees  for  sixty  dollars  to  give  credit  service  to  a  sub- 
scriber and  expresses  a  credit  book  and  takes  a  receipt  with  knowl- 
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edge  that  the  value  is  stated  to  be  ten  dollars,  on  a  rescission  of  the 
seryice  contract  by  the  subscriber  owing  to  a  delay  in  deliyering 
the  book,  the  reporter  company  cannot  recover  in  excess  of  ten 
dollars  from  the  express  company. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  C. 
ScovEL,  Judge,  presiding.  Heard  in  the  Branch  Api>ellate  Court 
at  the  October  term,  1910.  Reversed.  Opinion  filed  December 
30,  1912. 

Fbbdbbiok  S.  Bakbb,  for  defendant  in  error. 
Chablbs  B.  Eldeb,  for  plaintiff  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  Produce  Eeporter  Company,  defendant  in  er- 
ror,  sued  plaintiff  in  error,  the  Adams  Express  Com- 
pany, for  damages  for  alleged  negligent  delay  in 
carrying  and  delivering  to  F.  B.  Bell  at  Machipongo, 
Va.,  a  book  shipped  by  the  plaintiff.  The  case  was 
submitted  to  the  court,  plaintiff  had  judgment  for  sixty 
dollars  damages  and  the  defendant  prosecutes  this 
writ  of  error. 

June  16,  1909,  plaintiff  entered  into  a  contract  with 
Bell  by  which  he  engaged  the  service  ''Class  C'^  of 
plaintiff  for  one  year  from  July  1, 1909,  and  agreed  to 
pay  therefor  sixty  dollars.  The  service  ''Class  C'^ 
consisted  of  the  use  of  an  "annual  credit  book,"  weekly 
credit  sheets,  thirty  special  reports  and  certain  other 
services  and  privileges.  On  the  same  day  plaintiff 
shipped  to  Bell  by  the  defendant  company  said  "an- 
nual credit  book,'*  but  it  did  not  reach  its  place  of 
destination  until  about  December  7,  1909.  Early  in 
July  Bell  notified  plaintiff  that  the  book  had  not  been 
received  and  plaintiff  at  once  gave  notice  to  defendant, 
and  July  31  made  a  claim  on  defendant  for  the  value 
of  the  book.  August  5  Bell  rescinded  the  contract  be- 
cause he  had  not  received  the  "credit  book.''  In  the 
receipt  taken  by  plaintiff  from  defendant  for  the  book 
its  value  was  stated  at  ten  dollars,  and  this  statement 
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was  entered  in  the  receipt  by  an  employee  of  the  plain- 
tiff. 

We  think  the  trial  conrt  erred  in  allowing  to  plain- 
tiff as  damages  the  amount  it  would  have  received 
from  Bell  if  the  contract  had  been  performed  by  both 
parties.  The  defendant  was  not  notified  of  the  exist- 
ence of  the  contract  between  plaintiff  and  Bell,  nor 
that  the  book  was  shipped  in  part  performance  of  any 
contract  between  them,  nor  is  knowledge  shown  of  cir- 
cumstances from  which  the  purpose  of  the  shipment 
would  naturally  be  inferred,  and  in  the  absence  of  such 
notice  or  knowledge  defendant  is  not  liable  for  the 
special  damages  suffered  by  plaintiff  by  reason  of  the 
rescission  of  the  contract  by  Bell.  Hadley  v.  Baxen- 
dale,  9  Ex.  341,  26  E.  L.  &  Eq,  398 ;  Griffin  v.  Colver, 
16  N.  Y.  489 ;  Illinois  Cent.  B.  Co.  v.  Cobb,  Christy  & 
Co.,  64  HI.  128;  Benton  v.  Fay  &  Co.,  64  lU.  417;  Chi- 
cago, B.  &  Q.  B.  Co.  V.  Hale,  83  111.  360. 

It  is  immaterial  whether  the  action  is  contract  or 
tort.  Benton  v.  Fay  &  Co.,  and  Illinois  Cent.  R.  Co. 
V.  Cobb,  Christy  &  Co.,  sv/pra. 

The  contention  of  plaintiff  in  error  that  the  meas- 
ure of  damages  is  the  difference  between  the  market 
value  at  the  time  the  article  was  delivered  and  such 
value  at  the  time  it  should  have  been  delivered,  or  if 
the  article  has  no  market  value,  then  the  rental  value 
for  the  time  it  is  delayed,  cannot  be  sustained  in  this 
case,  for  neither  the  market  nor  the  rental  value  of 
the  book  is  shown  by  the  evidence.  Bell  was  to  pay 
sixty  dollars  for  the  service  '*  Class  C,"  and  there  was 
no  agreement  as  to  what  part  of  this  sum  was  for  the 
use  of  the  book. 

In  Schulze  v.  L.  &  Y.  B.  Co.,  9  C.  B.  (N.  S.)  632,  Lord 
Esher,  M.  B.  said:  "The  cases  in  which  the  courts 
are  bound  to  consider  the  market  value  of  the  goods 
are  those  in  which  the  plaintiff  may  go  into  the  market 
and  supply  himself.  If  he  cannot  do  so,  that  measure 
of  damages  cannot  be  applied.  Here  the  plaintiffs 
could  not  have  supplied  themselves  with  the  like  goods 
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in  fhe  market,  and  the  test  of  damage  to  be  applied 
is  that  laid  down  in  Wilson  v.  L.  &  Y.  E  Co.,  9  C.  B. 
(N  S.)  632,  within  the  principle  of  which  this  case 
faUs,''  In  Wilson  v.  L.  &  Y.  B.  Co.,  cited  by  Lord 
Esher,  the  carrier  failed  to  deliver  within  a  reasonable 
time  cloth  bonght  for  the  purpose  of  making  it  into 
caps,  and  it  was  held  that  the  plaintiff  was  entitled 
to  recover  as  damages  the  amount  of  the  diminution 
in  value  of  the  cloth  by  reason  of  the  season  for  mak- 
ing up  and  selling  of  the  caps  having  passed,  but  not 
the  anticipated  profits,  nor  the  expenses  of  travelers 
despatched  on  journeys  rendered  fruitless  by  reason 
of  its  inability  to  execute  their  orders.  In  Sutherland 
on  Damages,  sec.  1366,  it  is  said  that,  '^When  by  delay 
the  goods  have  become  worthless,  the  owner  may  re- 
cover as  for  their  loss,*'  citing  Schulze  v.  Railway, 
supra;  Wabash  B.  Co.  v.  Harris  &  Co.,  55  HI.  App. 
159. 

In  this  case  plaintiff  was  in  no  condition  to  claim 
that  the  value  of  the  book  exceeded  ten  dollars.  Its 
employee  stated  the  value  in  the  receipt  at  ten  dollars, 
the  defendant  by  signing  the  receipt  and  the  plaintiff 
by  accepting  it  with  knowledge  of  its  contents  agreed 
that  the  value  of  the  book  was  ten  dollars,  and  plain- 
tiff cannot  complain  at  being  held  to  its  own  valuation. 
Adams  Exp.  Co.  v.  Stettaners,  61  HI.  184. 

The  judgment  of  the  municipal  court  will  be  re- 
versed with  judgment  here  for  the  plaintiff  for  ten 
dollars  damages. 

Reversed  with  judgment  here. 


E.  H.  Kittentlial  and  L  M.  Oreenbeig,  Tiading  as  Kittenthal 
BzM.,  Defendants  in  Error,  v.  Kichigan  Central  Sailroad 

Company,  Plaintiff  in  Error. 

Oen.  No.  16,601. 


L    Caxbibki — Hmitaiion  of  liaWity,    A  contract  exempting  the 
carrier  from  UabiUty  for  damage  by  heat  la  reasonable  and  not 
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against  public  policy  where  such  heat  la  not  caused  by  the  carrier's 
negligence. 

2.  Cabkiebs — wTien  not  negligence  to  fail  to  r&ice  a  oar.  It  is 
not  negligence  for  a  carrier  to  fall  to  re-ice  a  car  of  apples  shipped 
fifth  class  from  Battle  Creek  to  Chicago,  though  injury  thereto  re- 
sults from  heat,  where  the  bill  of  lading  exempted  the  carrier  from 
liability  for  injury  caused  by  heat,  the  official  classification  prop- 
erly filed  and  posted  provided  that  consignors  should  furnish  ice  at 
their  own  cost  for  property  classified  less  than  third  class,  and 
plaintiff  knew  that  the  ice  would  not  last  and  that  re-icing  would 
be  at  his  cost  but  gave  no  order  therefor. 

3.  Cabbiebs — when  consignor  should  order  car  re-iced.  If  the 
consignors  of  a  car  of  apples  wish  the  car  re-iced  or  consider  it 
necessary  they  should  make  a  request  therefor,  where  the  contract 
of  affreightment  exempts  the  carrier  from  liability  for  damage  by 
heat  and  the  official  claselficatlon  properly  filed  and  posted  pro- 
vides that  consignors  shall  furnish  ice  at  their  own  cost  for  prop- 
erty classified  less  than  third  class. 

4.  Cabbiebs — knoivledge  that  damage  would  result  if  car  not  re- 
iced.  A  carrier  is  not  bound  to  know  that  apples  in  a  car  without 
ice  would  be  damaged  in  shipment  from  Battle  Creek  to  Chicago 
where  loading  was  finished  Wednesday  and  the  car  arrived  in  Chi- 
cago the  next  day. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  Cbowb, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1910. 
Reversed.    Opinion  filed  December  30,  1912. 

Winston^  Payne,  Stbawn  &  Shaw,  for  plaintiff  in 
error. 

Nicholas  J.  Pbitzkeb,  for  defendants  in  error. 

Mb.  Justice  Baejsb  delivered  the  opinion  of  the 
court. 

The  defendants  in  error  brought  an  action  of  the 
fourth  class  in  the  municipal  court  to  recover  damages 
to  a  carload  of  apples  shipped  by  plaintiffs  over  de- 
fendant's road  from  Battle  Creek,  Michigan,  to  Chi- 
cago June  17, 1908,  recovered  a  judgment  for  one  hun- 
dred and  sixty-six  dollars  and  the  defendants  sued  out 
this  writ  of  error.  The  apples  had  been  in  a  cold  stor- 
age warehouse  in  barrels  since  the  preceding  Octo- 
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ber.  Monday,  June  15,  1908,  plaintiffs  began  to  re- 
move them  to  a  packing  room,  not  refrigerated,  for 
the  purpose  of  repacking,  and  the  same  day  ordered  a 
car  from  defendant  to  carry  the  apples  to  Chicago. 
The  defendant  put  4,000  pounds  of  ice  in  a  standard 
refrigerator  car  at  Jackson  and  sent  it  empty  to  Bat- 
tle Creek.  Tuesday  morning  this  car  was  at  Battle 
Creek  and  plaintiff  began  loading.  The  apples  were 
taken  from  the  shipping  room  and  loaded  into  the  car 
by  one  man  with  a  one-horse  wagon,  the  loading  oc- 
cupied all  of  Tuesday  and  part  of  Wednesday,  and 
during  the  loading  the  car  door  opened  fourteen  times, 
ten  minutes  at  a  time.  The  proper  temperature  in  a 
refrigerator  car  in  summer  is  forty  to  forty-five  de- 
grees. An  employee  of  plaintiffs,  who  went  to  the  car 
with  the  first  load  of  apples,  testified  that  the  temper- 
ature in  the  car  then  was  forty  to  forty-five  degrees, 
which  shows  that  the  car  was  then  refrigerating  prop- 
erly. This  testimony  was  not  contradicted  and  there 
is  no  testimony  as  to  the  temperature  of  the  car  or 
the  amount,  if  any,  of  ice  in  its  bunkers  from  that  time 
until  Saturday,  when  there  was  no  ice  in  the  bunkers. 
There  was  no  delay  in  handling  the  car  after  it  was 
loaded.  It  reached  Chicago  Thursday  evening,  was 
set  on  the  team  track  for  delivery  Friday  morning, 
and  twenty-five  barrels  of  apples  were  then  taken  from 
it  by  the  consignee.  The  apples  were  found  to  be 
"cooked,**  that  is  damaged  by  heat.  The  car  re- 
mained on  the  team  track  until  the  next  Wednesday. 
It  was  re-iced  on  the  order  of  plaintiffs  Saturday, 
Sunday  and  Tuesday.  The  remainder  of  the  apples 
were  taken  out  Wednesday  and  were  then  in  substan- 
tially the  same  condition  that  the  apples  taken  out  of 
the  car  Friday  were  at  that  time  and  brought  substan- 
tially the  same  prices  when  sold  by  order  of  the  plain- 
tiffs. We  think  that  the  evidence  shows  that  substan- 
tially all  the  damage  to  the  apples  was  done  before 
Friday,  when  the  first  apples  were  taken  from  the  car. 
The  shipment  was  an  interstate  shipment  and  the 
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official  classification  properly  filed  with  the  Interstate 
Commerce  Commission  and  posted  in  the  station  at 
Battle  Creek  provided  that  apples  in  barrels  in  car- 
load lots  should  be  fifth-class  freight,  and  that  '^Bail- 
road  Companies  may  furnish  at  their  own  cost  ice  and 
salt  when  required  for  the  protection  of  proi)erty  not 
classified  lower  than  third  class,  either  in  less  than 
carloads  or  carloads,  when  loaded  in  refrigerator  or 
other  cars;  excepting  that  when  cars  are  loaded  by 
individual  consignors  the  cost  of  icing  wiU  not  in  any 
instance  be  assumed  by  the  carriers  when  the  weight 
in  each  of  such  cars  is  less  than  10,000  pounds.  Con- 
signors must  furnish  at  their  own  cost  ice  and  salt  fur- 
nished for  property  classified  less  than  third  class,  in 
less  than  carloads  or  carloads.'' 

The  freight  tariff  duly  published  and  filed  gave  the 
rates  from  Battle  Creek  to  Chicago,  for  third  class 
2iy2  cents  per  100  pounds,  and  for  fifth  class  11 V^ 
cents.  June  17  the  plaintiffs  signed  a  shipping  or- 
der and  received  in  return  a  bill  of  lading  for  the  ship- 
ment of  its  car  to  Chicago,  which  was  also  signed  by 
the  plaintiffs.  The  shipping  order  and  bill  of  lading 
have  similar  provisions,  among  which  are  the  follow- 
ing: 

** Received  subject  to  the  classification  in  effect  on 
the  date  of  the  receipt  by  the  carrier  of  the  property 
described  in  this  shipping  order  (original  bill  of  lad- 
ing). •  •  *  That  every  service  to  be  performed 
hereunder  shall  be  subject  to  all  the  conditions, 
whether  printed  or  written,  herein  contained  (see  con- 
ditions on  back  hereof),  and  which  are  agreed  to  by 
the  shipper  and  accepted  for  himself  and  his  assigns 
as  just  and  reasonable.  •  •  •  No  carrier  *  •  * 
shall  be  liable  for  any  loss  thereof  or  damage  thereto, 
by  causes  beyond  its  control  •  *  *  or  by  leakage, 
breakage,  chafing,  loss  in  weight,  changes  in  weather, 
heat,  frost,  wet  or  decay,    •    •    • 

**If  the  shipper  elects  not  to  accept  the  said  tariff 
rates  and  conditions,  he  should  so  notify  the  agent  of 
the  receiving  carrier  at  the  time  his  property  is  of- 
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fered  for  sbipmenty  and  if  he  does  not  give  such  notice 
it  will  be  understood  that  he  desires  his  property  car- 
ried subject  to  the  Uniform  Bill  of  Lading  conditions 
in  order  to  secure  the  reduced  class  rates  thereon. 

A  freight  bill  was  made  out  at  the  rate  of  11^  cents 
per  100  pounds  and  the  freight  paid  by  plaintiffs  at 
that  rate. 

**The  rate  sheet,  standing  alone,  does  not  consti- 
tute the  schedule  of  rates  required  by  the  law,  but  is 
only  a  part  of  it;  the  other  part  being  the  official 
classification  referred  to  in  it,  and  filed  with  it;  and 
the  two  must  be  read  together,  as  component  parts  of 
the  schedule  of  rates.'*  Mannheim  Ins.  Co.  v.  Erie 
ft  W.  Transp.  Co.,  72  Minn.  357. 

**  A  carrier  is  required  by  law  to  publish  the  rate  and 
also  clearly  to  indicate  the  route  over  which  the  pub- 
lished rate  is  applicable.  When  so  published  the  rates 
named  and  the  route  designated  stand  as  the  law, 
binding  as  well  upon  the  shipper  as  upon  the  car- 
rier. A  schedule  of  rates  published  in  the  maimer 
provided  by  law  speaks  with  equal  authority  to  the 
shipper  and  to  the  carrier,  and  both  are  equally 
chargeable  with  notice  of  the  rate  and  of  the  route 
over  which  the  rate  is  made  applicable.  *'  Poor  Grain 
Co.  V.  By,  Co.,  12  I.  C.  C.  R.  469 ;  Mannheim  Ins.  Co. 
V.  Erie  &  W.  Transp.  Co.,  supra;  Smith  v.  Great 
Northern  B.  Co.,  15  N.  Dak.  195. 

The  contract  of  affreightment  exempted  the  defend- 
ant from  liability  for  loss  or  damage  to  freight  by 
heat.  Such  exemption  is  reasonable  and  not  against 
public  policy  where  the  heat  was  not  caused  by  the 
negligence  of  the  defendant.  The  question  then  is  pre- 
sented whether  the  defendant  was  guilty  of  negligence 
in  failing  to  re-ice  the  car.  If  it  be  conceded  that  the 
defendant  ordered  a  refrigerator  car  Monday,  June 
15,  such  a  car  with  4,000  pounds  of  ice  in  its  bunkers 
was  sent  from  Jackson  to  Battle  Creek  that  day.  The 
only  testimony  in  the  record  as  to  the  time  which  such 
a  quantity  of  ice  would  last,  was  that  it  would  last 
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about  thirty-jfive  hours  if  the  car  was  empty  and  the 
doors  kept  shut,  and  a  less  time  if  the  car  was  filled. 
It  was  forty-eight  hours  from  the  time  the  ice  was 
put  in  the  car  to  the  time  the  loading  was  completed, 
and  the  shipping  order  given. 

The  official  classification  provided  that  the  consign- 
ors should  furnish  at  their  own  cost  ice  furnished  for 
property  classified  less  than  third  class.  The  apples 
were  classified  fifth  class,  and  we  think  that  if  the 
plaintiffs  wished  to  have  the  car  re-iced  before  it  left 
Battle  Creek,  or  thought  it  necessary  that  it  should 
be  re-iced  then,  they  should  have  notified  the  defend- 
ant and  requested  it  to  re-ice  the  car.  Plaintiffs 
were  at  the  place  of  shipment.  They  knew  that  the 
car  was  iced  Monday  and  that  if  it  was  re-iced  it 
would  be  at  their  cost.  They  had  the  right  to  order 
the  car  re-iced  or  let  it  go  forward  without  re-icing, 
and  they  gave  no  order  to  have  the  car  re-iced.  We  do 
not  think  that  under  the  circumstances  the  defendant 
was  bound  to  re-ice  its  car  at  Battle  Creek  or  between 
Battle  Creek  and  Chicago  without  a  request  to  do  so 
by  the  plaintiffs,  and  that  its  failure  to  so  re-ice  the 
car  was  not  negligence. 

Neither  can  we  say  that  the  defendant  was  bound 
to  know  that  apples  in  a  car  without  ice  would  be  dam- 
aged in  shipment  for  the  distance  between  Battle 
Creek  and  Chicago  and  taking  the  time  required  to 
carry  the  apples  in  question  to  Chicago.  In  Beard 
V,  lUiniois  Cent.  R.  Co.,  79  Iowa,  518,  relied  on  by  the 
defendant  in  error,  butter  was  carried  by  the  defend- 
ant in  hot  weather  from  DuQuoin,  Illinois,  to  New 
Orleans  in  a  box  car,  and  it  was  held  that  the  em- 
ployees of  defendant  must  be  presumed  to  know  that 
butter  carried  in  ordinary  cars  to  New  Orleans  in 
summer  would  be  greatly  injured  by  the  ordinary  heat 
of  the  climate.  Here  the  distance  was  not  great  and 
there  was  no  difference  in  climate. 

Our  conclusion  from  all  the  evidence  is  that  it  fails 
to  show  that  the  defendant  was  guilty  of  negligence 
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in  respect  to  the  apples  in  question,  and  therefore, 
nnder  its  contract  of  affreightment,  was  not  liable  for 
damage  to  such  apples  by  heat. 

The  judgment  of  the  municipal  court  will  therefore 
be  reversed. 

Judgment  reversed. 


Somain  Blakeslee,  Tradii^  as  Blakeslee's  Storage  Warehoosey 
Defendant  in  Eiror,  v.  Charles  Tiuf^rimBon,  Plaintiff  in 

Error. 

Oen.  No.  16,633. 

1.  WABEHOUSEM137 — UobiUty  Of  Chattel  mortgagee  lor  storage. 
The  fact  that  a  chattel  mortgagee  has  a  lien  on  goods  stored  by  the 
mortgagor  does  not  make  him  liable  for  the  storage;  but  if  his 
acts  and  conduct  indicate  a  purpose  to  take  the  control  and  manage- 
ment of  the  goods,  he  thereafter  becomes  liable  for  subsequent 
storage  charges. 

2.  Wabehousemisn — when  cluittel  mortgagee  U  liable  for  storage. 
Where  a  chattel  mortgagee  properly  flies  a  bill  to  foreclose  on  goods 
stored  by  the  mortgagor,  obtains  an  order  that  the  sheriff  shall  take 
possession,  goes  with  the  sherlfE  to  the  warehouse,  says  that  he  will 
leave  the  goods  in  the  warehouse  and  accepts  a  warehouse  receipt 
Issued  to  and  indorsed  by  the  sheriff,  he  indicates  a  purpose  to  take 
the  control,  management  and  possession  of  the  goods  and  is  liable 
for  subsequent  storage  charges. 

3.  Wabehoubemew — rate  of  storage  on  receipt  controls.  Where 
a  chattel  mortgagee  procures  a  sheriff  to  take  possession  of  goods 
stored  by  the  mortgagor  and  takes  control  and  possession  of  the 
goods  and  accepts  a  warehouse  receipt  given  the  sheriff  that  states 
a  certain  monthly  storage  charge,  he  is  liable  for  the  subsequent 
storage  at  such  rate. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Abthub  W. 
Desist,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1910.    Afflrmed.    Opinion  filed  December  30,  1912. 

In  an  action  of  the  fourth  class  in  the  municipal 
court  brought  February  23,  1910,  by  defendant  in 
error  Blakeslee  against  plaintiff  in  error  Turgrim- 
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son  to  recover  charges  for  warehousing  certain  goods, 
Blakeslee  had  judgment  for  two  hundred  and  four  dol- 
lars, and  Turgrimson  prosecutes  this  writ  of  error. 
June  19,  1905,  Blakeslee  received  the  goods  into  his 
warehouse  and  issued  his  warehouse  receipt  therefor 
to  Mrs.  J.  J.  Connors.  Turgrimson  iBled  his  bill  in 
the  superior  court  against  Mrs.  Connors  and  Blakes- 
lee to  foreclose  a  chattel  mortgage  on  said  goods.  No- 
vember 11,  1905,  on  an  aflSdavit  filed  in  said  cause 
an  order  was  entered  directing  the  sheriff  to  seize  and 
take  into  his  possession  and  turn  over  to  complainant 
Turgrimson  the  goods  then  in  the  warehouse  of  the 
defendant  Blakeslee,  and  in  said  order  described,  di- 
recting Blakeslee  to  deliver  the  said  property  stored  in 
his  warehouse  in  the  name  of  J.  J.  Connors  to  the 
sheriff  and  directing  Turgrimson  to  safely  keep  said 
goods  so  to  be  delivered  to  him  by  the  sheriff  sub- 
ject to  the  order  of  the  court.  Pursuant  to  the  order 
the  sheriff,  November  14,  seized  said  goods,  which 
were  then  in  the  warehouse  of  Blakeslee,  received 
from  him  a  warehouse  receipt  therefor  running  to 
himself,  endorsed  on  said  receipt  an  order  to  Blakes- 
lee to  deliver  said  goods  to  Turgrimson,  and  delivered 
the  receipt  so  endorsed  to  Turgrimson.  The  return 
of  the  sheriff  states  that  he  seized  said  goods  and 
turned  the  same  over  to  Turgrimson  and  Turgrimson 
gave  to  the  sheriff  a  receipt  for  said  goods. 

Clabk  &  Clabk,  for  plaintiff  in  error. 

Bkady,  Babnum  &  Etjtledgb,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered   the   opinion   of   the 

court. 

The  fact  that  Turgrimson  had  a  lien  on  the  goods 
in  question  did  not  make  him  liable  for  their  storage. 
But  if  his  acts  and  conduct  indicated  a  purpose  to 
take  the  control  and  management  of  the  goods,  he 
thereafter  became  liable  for  the  subsequent  storage 
of  the  goods.    Driggs  v.  Dean,  167  N.  Y.  121. 
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Turgrimson's  bill  to  foreclose  Ms  mortgage  on  said 
goods  was  necessarily  based  on  the  theory  that  there 
had  been  such  a  breach  of  the  conditions  of  the  mort- 
gage as  gave  him  the  right  to  take  possession  of  the 
mortgaged  property.  The  statute  of  June  5, 1889,  pro- 
vides that  no  chattel  mortgage  on  necessary  household 
goods  shall  be  foreclosed  except  in  a  court  of  record, 
and  that  no  such  household  goods,  etc.,  shall  be  taken 
out  of  the  possession  of  the  mortgagor  before  fore- 
closure except  by  the  sheriff,  and  then  only  in  case  the 
mortgagor  or  his  agent  shall  present  to  the  judge  an 
aflRdavit  and  obtain  from  him  an  order  directing  the 
sheriff  to  seize  such  goods,  and  hold  them  subject  to 
the  order  of  the  court.    Laws  of  1889,  p.  208. 

Turgrimson,  by  filing  the  bill  to  foreclose,  present- 
ing an  aflSdavit  to  the  judge  and  obtaining  an  order 
that  the  sheriff  take  possession  of  the  goods  and  turn 
them  over  to  him,  going  with  the  sheriff  to  Blakeslee's 
warehouse  with  the  order  when  it  was  executed  and  a 
warehouse  receipt  issued  to  the  sheriff,  saying  that  he 
would  leave  the  goods  in  the  warehouse,  accepting 
from  the  sheriff  said  warehouse  receipt  with  an  order 
of  the  sheriff  endorsed  theron  directing  Blakeslee  to 
turn  over  the  goods  mentioned  therein  to  him  and  giv- 
ing to  the  sheriff  a  receipt  for  said  goods,  plainly  in- 
dicating a  purpose  to  take  the  control,  management 
and  possession  of  said  goods,  and  the  court  properly 
held  him  liable  for  the  subsequent  storage  of  the 
goods. 

The  rate  of  storage  stated  on  the  warehouse  receipt 
delivered  to  Turgrimson  was  four  dollars  per  month. 

**If  a  tavern  keeper,  warehouseman  or  wharfinger 
specifies  his  rates  of  charge,  and  gives  notice  to  a  cus- 
tomer in  advance,  and  the  latter  afterwards  puts  up 
at  his  tavern,  or  makes  use  of  his  warehouse  or  wharf, 
he  thereby  assents  to  the  proposed  charges,  and  can- 
not refuse  to  pay  them,  upon  the  ground  that  they  are 
more  than  is  reasonable  or  customary.  By  the  use  of 
the  wharf,  after  notice  of  plaintiff's  rates  of  charges, 
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the  defendants  impliedly  contracted  to  pay  them,  and 
they  cannot  now  disaffirm  their  contract.'*  Steam- 
ship Co.  V.  Sparks,  22  Tex.  659. 

The  suit  was  brought  fifty-one  months  after  No- 
vember 14,  1905,  and  the  court  properly  found  that 
plaintiff  was  entitled  to  recover  two  hundred  and  four 
dollars,  and  the  judgment  is  affirmed. 

AiJirmed. 


White  Oak  Coal  Company,  Plaintiff  in  Error,  v.  Charles  Beck, 

Defendant. 
W.  C.  Eeebie  &  Bros.  Co.,  Oamiahee,  Defendant  in  Error. 

Oen.  No.  16,665. 

1.  Judgments — practice  on  motion  to  vacate.  It  Is  proper  prac- 
tice to  hear  a  motion  to  vacate  a  Judgment  on  affidavits  and  counter- 
affidavits. 

2.  Judgments — motion  to  vacate.  On  a  motion  to  vacate  a  judg- 
ment the  action  of  the  court  will  be  largely  controlled  by  the  prompt- 
ness with  which  the  application  is  made  and  by  the  consideration 
whether  or  not  the  irregularity  is  one  which  could  have  operated 
to  the  prejudice  of  the  applicant. 

3.  Appearance — answer  of  garnishee.  In  an  action  of  the  fourth 
class  in  attachment  in  the  Municipal  Court  of  Chicago,  an  "answer" 
of  a  garnishee  stating  that  it  was  not  indebted  to  and  had  no  assets 
of  the  debtor  constitutes  its  appearance. 

4.  Garnishment — time  to  file  motion  to  vacate  judgment. 
Where,  in  an  action  of  the  fourth  class  in  attachment  in  the  Mu- 
nicipal Court  of  Chicago,  a  judgment  against  the  garnishee  is 
entered  without  fixing  a  day  for  the  trial  of  the  garnishment 
issues  as  provided  by  the  Municipal  Court  Act,  section  45,  an 
application  to  vacate  the  judgment  made  almost  three  months  there- 
after is  made  with  reasonable  promptness. 

6.  Garnishment — when  judgment  may  he  vacated  for  irregulari- 
ties. Where,  in  an  action  of  the  fourth  class  in  attachment  in  the 
Municipal  Court  of  Chicago,  a  garnishee  appears  by  filing  an  answer 
and  is  defaulted  for  failure  to  appear,  and  the  judgment  is  entered 
without  fixing  a  day  for  the  trial  of  the  garnishment  issues  as 
required  by  the  Municipal  Court  Act,  section  46,  for  the  amount 
of  the  debt,  and  also  ordering  the  garnishee  to  turn  over  a  chattel 
to'  a  bailiff,  the  irregularities  in  the  judgment  are  prejudicial  and 
it  may  be  vacated. 
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Error  to  tbe  Municipal  Court  of  Chicago;  the  Hon.  Chables  N. 
GooDKow,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1910.    Affirmed.    Opinion  filed  December  80,  1912. 

Plaintiff  in  error  began  an  action  of  the  fourth  class 
in  attachment  against  Charles  Beck  in  the  municipal 
court  and  a  writ  of  attachment  was  issued  returnable 
December  22,  1809.  The  writ  was  returned  **not 
found '*  as  to  Beck  and  served  on  the  W.  C.  Eeebie 
and  Brothers  Company,  a  corporation,  as  garnishee. 
December  22  the  cause  was  postponed  to  January  11, 
1910,  and  notice  given  to  Beck  by  posting  and  mailing. 
January  7  the  garnishee  filed  an  *' answer"  verified 
by  the  oath  of  its  treasurer,  stating  that  at  the  time 
of  the  service  of  the  writ  upon  it,  it  was  not  indebted 
to  Beck  and  neither  then  nor  at  any  time  thereafter 
had  any  moneys,  property,  chattels  or  effects  of  said 
Beck  in  its  possession,  charge  or  custody.  January  11 
the  defendant  Beck  was  defaulted  for  failure  to  ap- 
pear, the  damages  of  the  plaintiff  assessed  at  $60.94, 
and  judgment  rendered  against  him  for  that  sum  and 
costs,  and  a  special  execution  ordered  to  issue  *  *  against 
the  property  levied  on  under  the  writ  of  attachment 
herein."  In  the  same  order,  immediately  after  the 
judgment  against  Beck,  it  is  stated  that  *  thereupon" 
the  cause  came  on  for  trial  on  the  garnishment  issues, 
and  the  court  found  that  there  was  in  the  hands  of 
the  garnishee  at  the  time  when,  etc.,  a  piano,  the  prop- 
erty of  Beck,  on  which  the  garnishee  had  a  lien,  and  it 
was  ordered  that  said  property  be  turned  over  to  the 
bailiff  of  the  court  to  be  by  him  sold  subject  to  said 
lien,  and  the  proceeds  applied  to  payment  of  the  judg- 
ment against  Beck.  Then  follows,  also  in  the  same 
order,  a  personal  judgment  that  Beck  for  the  use  of 
the  plaintiff  recover  from  the  garnishee  the  sum  of 
$66.94  *  *  as  by  the  court  assessed,  and  that  he  have  the 
residue,  if  any,  for  the  use  of  himself,  and  that  execu- 
tion issue  therefor."  April  1,  1910,  the  garnishee 
moved  the  court  to  set  aside  and  vacate  the  judgment 
entered  against  it  January  11,  and  the  hearing  of  the 
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motion  was  postponed  to  April  9.  The  same  day  the 
garnishee  filed  in  support  of  its  motion  its  petition, 
sworn  to  by  its  secretary,  which  states  that  the  gar- 
nishee filed  an  affidavit  setting  forth  that  it  was  not 
indebted  to  nor  had  any  goods,  chattels  or  effects  be- 
longing to  Beck  when  the  writ  was  served  or  after- 
ward ;  that  it  filed  no  appearance  and  received  no  no- 
tice of  contest  as  to  the  contents  of  said  affidavit ;  that 
it  moved  some  goods  for  Beck,  but  did  not  retain  pos- 
session of  any  of  the  goods  of  Beck,  and  did  not  move 
any  piano  of  Beck  nor  any  piano  from  his  premises  or 
wMch  he  had  in  his  charge  or  possession.  The  record 
states  that  the  parties  came  April  9,  and  the  court  af- 
ter hearing  counsel  ordered  that  the  judgment  against 
the  garnishee  entered  January  11  be  vacated  and  set 
aside  and  postponed  the  further  consideration  of  the 
cause  to  April  15.  April  15  the  court  heard  the  case 
as  to  the  garnishment  issues,  found  said  issues  for  the 
garnishee  and  discharged  the  garnishee. 

Cbattt  Bbos.  and  Jabvis  &  Hudson,  for  plaintiff  in 
error 

Fbedebick  Peake,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Section  21  of  the  Municipal  Court  Act  gives  to 
that  court  the  same  power  to  vacate  judgments  that  a 
circuit  court  has  during  the  term  if  a  motion  to  vacate 
is  entered  within  thirty  days  after  entry  of  the  judg- 
ment, and  provides  that  if  no  motion  to  vacate  is  en- 
tered within  that  time  the  judgment  shall  not  be  va- 
cated except  on  appeal,  etc.,  **or  by  a  petition  to  said 
municipal  court  setting  forth  grounds  for  vacating, 
setting  aside  or  modifying  the  same,  which  would  be 
sufficient  to  cause  the  same  to  be  vacated,  set  aside  or 
modified  by  a  bill  in  equity.  Provided,  however,  that 
all  errors  in  fact  in  the   proceedings   in   such   case, 
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which  might  have  been  corrected  at  common  law  by 
the  writ  of  error  coram  nobis  may  be  corrected  by  mo- 
tion, or  the  judgment  may  be  set  aside,  in  the  manner 
provided  by  law  for  similar  cases  in  the  circxdt  oourf 

In  this  state  it  has  always  been  the  practice  to  hear 
motions  to  vacate  on  affidavits  and  counter-affidavits. 
Domitski  v.  American  Linseed  Co.,  221  111.  161.  In  this 
case  the  plaintiff  did  not,  by  motion  to  dismiss  or 
otherwise,  question  the  sufficiency  of  the  petition  to 
vacate  or  file  any  counter-affidavit,  and  plaintiff's  at- 
torney stated  that  he  appeared  on  the  hearing  of  the 
motion  to  vacate  specially  merely  for  the  purpose  of 
objecting  to  the  jurisdiction  of  the  court,  and  elected 
to  stand  by  the  record  of  the  judgment  theretofore  en- 
tered. 

Section  45  of  the  Municipal  Court  Act  provides: 
"That  if  in  any  case  of  the  fourth  class  •  •  •  the 
defendant  shall  appear  at  the  time  specified  in  the 
summons  or  shall  have  entered  his  appearance  in  writ- 
ing at  or  before  the  time  so  specified,  the  court  shall, 
at  such  time,  or  as  soon  thereafter  as  practicable, 
fix  a  time  for  the  trial  thereof,  and  such  case  shall  be 
tried  at  the  time  so  fixed  or  as  soon  thereafter  as  the 
other  business  of  the  court  will  permit  ^^  By  filing 
its  ^'answer''  stating  that  it  was  not  indebted  to  the 
defendant  Beck  and  had  no  moneys,  etc.,  of  Beck  in 
its  possession,  the  garnishee  entered  its  appearance, 
and  the  statute  required  that  the  court  fix  a  time  for 
the  trial  of  the  issues  joined  on  the  answer.  The  rec- 
ord shows  that  immediately  after  the  entry  of  the 
judgment  against  Beck  the  court  proceeded  to  try  the 
garnishment  issues,  entered  an  order  that  the  gar- 
nishee turn  over  to  the  bailiff  a  piano  which  the  court 
found  belonged  to  Beck  and  was  in  the  possession  of 
the  garnishee  at  the  time  of  the  service  of  the  writ, 
that  the  same  be  sold  by  the  bailiff  and  the  proceeds 
applied  on  said  judgment  of  $66.04,  etc.,  and  then,  in 
the  same  order,  entered  a  personal  judgment  that 
Beck,  for  the.  use  of  the  plaintiff,  recover  of  defend- 
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ant  $66.04  for  the  use  of  the  plaintiff  and  that  he  have 
the  residue,  if  any,  for  himself,  and  that  execution  is- 
sue therefor. 

**  Irregular  and  improper  conduct  in  procuring  judg- 
ment to  be  entered  is  a  well  settled  ground  for  vacat- 
ing it.  This  has  become  one  of  the  settled  remedies 
where  the  improprity  or  irregularity  has  not  been  in- 
duced by  the  fault  or  negligence  of  the  judgment 
debtor.  A  judgment  is  said  to  be  irregular  whenever 
it  is  not  entered  in  accordance  with  the  practice  and 
course  of  proceeding  where  it  was  rendered. '*  Free- 
man on  Judgments,  sec.  97. 

The  judgment  in  this  case  was  irregular  because, 
although  the  garnishee  had  appeared,  it  was  entered 
without  fixing  a  day  for  the  trial  of  the  garnishment 
issues,  and  because  there  was  both  an  order  that  the 
garnishee  turn  over  to  the  bailiff  a  piano  and  a  per- 
sonal judgment  against  the  garnishee  for  the  amount 
of  the  judgment  against  Beck. 

On  a  motion  to  vacate  a  judgment  the  action  of 
the  court  will  be  largely  controlled  by  the  promptness 
with  which  the  application  is  made  and  by  the  consid- 
eration whether  or  not  the  irregularity  is  one  which 
could  have  operated  to  the  prejudice  of  the  applicant. 
Freeman  on  Judgments,  sec.  97. 

Here  the  application  was  made  with  reasonable 
promptness,  and  it  is  clear  that  the  irregularity  was 
one  which  could  operate  to  the  prejudice  of  the  gar- 
nishee, for  he  had  no  trial  of  the  garnishment  issues 
and  there  was  against  him  the  order  to  turn  over  a 
piano  and  a  judgment  for  the  full  amount  of  plaintiff's 
judgment  against  Beck. 

Under  the  facts  and  circumstances  shown  by  the 
record,  we  are  of  the  opinion  that  it  would  be  inequita- 
ble to  allow  the  judgment  to  be  enforced,  and  we  there- 
fore affirm  the  order  vacating  and  setting  it  aside. 

Affirmed. 
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Curt  H.  Treat  and  Jessie  W.  Treat,  Defendants  in  Error,  v.  Mrs. 

John  7.  Oasmire,  Plaintiff  in  Error. 

Oen.  No.  16,678. 

1.  LiAirDix>iKD  AiTD  TE1TAI7T — mofith  to  month.  Where  a  tenant 
yacates  a  house  before  the  expiration  of  a  lease  for  a  definite  term 
and  employs  an  agent  to  rent  it,  who  procures  a  new  tenant,  inform- 
ing him  that  a  lease  extending  beyond  the  original  term  can  be 
obtained,  and  giving  him  a  draft  of  an  unsigned  lease  to  that 
effect,  and  there  is  no  eridence  that  the  agent  was  authorized 
by  the  lessor  or  that  his  acts  were  ratified,  or  that  an  agreement 
was  made  by  the  lessor  or  the  original  tenant,  the  new  tenant 
is  not  a  tenant  from  month  to  month  and  is  not  entitled  to  thirty 
days'  notice  to  quit. 

2.  Landlord  and  tenant — notice  to  quit.  Where  a  lease  is  made 
for  a  definite  term,  no  notice  to  quit  is  necessary,  when  the  term 
expires,  and  the  lessee  or  any  person  claiming  under  him  is  liable  in 
forcible  detainer. 

3.  Landlobd  and  tenant — when  wife  is  proper  party  defendant 
in  forcible  detainer.  A  tenant  vacated  a  house  before  the  expiration 
of  a  lease  for  a  definite  term  and  employed  an  agent  to  rent  it. 
After  a  conversation  with  the  agent  regarding  a  lease  for  a  longer 
term,  a  husband,  wife  and  daughter  moved  in,  but  there  was  no 
agreement  or  consent  that  the  husband  might  take  possession.  The 
agent  without  authority  from  the  lessor  delivered  an  unsigned  draft 
of  a  lease  to  the  husband  for  a  longer  term.  Held,  in  forcible  de- 
tainer at  the  end  of  the  original  term,  the  court  might  properly 
find  from  the  evidence  that  the  wife  was  a  proper  party  defend- 
ant 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago; 
the  Hon.  Michael  F.  Gibten,  Judge,  presiding.  Heard  in  this  court 
at  the  October,  term,  1910.  Afllrmed.  Opinion  filed  December  30, 
1912. 

Charlei'  Horn  demised  by  written  lease  a  dwelling 
house  in^Oliicago  to  Braithwaite  for  a  term  of  two 
years  froiri  May  1,  1908,  and  during  the  term  con- 
veyed the  premises  to  defendants  in  error.  Braith- 
waite moved  out  of  the  house  in  October,  1909,  and  em- 
ployed Dean  to  rent  it.  John  M.  Gasmire,  his  wife 
and  daughter  May  moved  into  the  house  soon  after  it 
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was  vacated.  May  3, 1910,  defendants  in  error  brought 
an  action  of  forcible  detainer  against  Mrs.  John  F. 
Gasmire,  the  plaintiff  in  error,  in  the  municipal  court, 
had  judgment  for  the  possession  of  the  premises,  and 
she  sued  out  this  writ  of  error.  On  the  trial  of  the 
cause  May  Gasmire  testified  that  she  applied  to  Dean 
to  rent  a  house  in  October,  1909 ;  that  Dean  said  he  had 
a  house  belonging  to  Horn  which  could  be  rented; 
that  witness  told  Dean  that  she  wanted  a  lease  for  two 
or  three  years ;  that  Dean  said  he  thought  it  could  be 
arranged  and  would  communicate  with  Horn,  and 
showed  her  the  house ;  that  later  on  she  and  her  father 
and  mother  moved  in ;  that  she  then  asked  Dean  about 
the  lease  and  Dean  said  it  would  be  all  right  and  hand- 
ed her  a  writing  to  have  her  father  sign,  which  was 
introduced  in  evidence  by  defendant  and  is  a  draft  of 
an  unsigned  lease  from  Horn  to  J.  F.  Gasmfre  of  the 
house  for  one  year  from  May  1,  1910;  that  she  paid 
with  her  father's  money  the  rent  for  November  and 
December  to  Dean  and  for  January,  February,  March 
and  April  to  Braithwaite ;  that  at  the  time  of  the  trial 
her  father  was  living  with  her  mother  and  herself  in 
the  house. 

Caswell  &  Hbaly,  for  plaintiff  in  error. 
Gabbet  V.  Weabt,  for  defendants  in  error. 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the 
court. 

The  contention  of  plaintiff  in  error  that  her  hus- 
band was  a  tenant  from  month  to  month  and  therefore 
a  thirty  days'  notice  should  have  been  given,  finds  no 
support  in  the  evidence.  There  is  in  the  record  no 
evidence  tending  to  show  that  Dean  had  any  authority 
from  Horn  to  rent  the  house,  or  that  Horn  in  any  way 
ratified  anything  that  Dean  did  in  respect  to  leasing 
the  house ;  nor  is  there  any  evidence  that  either  Horn 
or  the  defendants  in  error  made  an  agreement  with 
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any  one  to  extend  Braithwaite^s  term  or  grant  a  new 
term  after  the  expiration  of  his  term.    • 

Where  the  term  expires  no  notice  to  quit  is  neces- 
sary, and  the  lessee  or  any  person  claiming  under  him 
is  by  the  express  provision  of  the  act  liable  to  this 
action. 

Plaintiff  in  error  further  contends  that  she  was  not 
a  proper  party.  There  is  no  evidence  that  any  one  of 
the  Gasmires  took  possession  of  the  house  under  an 
agreement  with  any  one.  M^y  Gasmire  testified  to  a 
conversation  with  Dean,  but  not  to  any  agreement  with 
him  or  consent  that  her  father  might  take  possession 
of  the  house,  and  that,  **  later  on  she  and  her  father  and 
mother  moved  in.  * '  Mrs.  Gasmire  did  not  on  the  trial 
contend  that  she  was  not  in  possession  of  the  house, 
but  contended  that  plaintiff  could  not  maintain  the 
action  because  Dean  had  given  to  her  daughter  the 
draft  of  a  lease  from  Horn  to  her  husband  for  one 
year  from  May  1,  1910,  which  draft  was  not  signed 
either  by  the  proposed  lessor  or  lessee.  We  think  that 
from  the  evidence  the  court  might  properly  find  that 
she  was  a  proper  party  defendant.  Whether  her  hus- 
band should  also  have  been  made  a  defendant  is  a 
question  not  presented  by  the  record.  The  evidence 
clearly  shows  that  plaintiffs  were  entitled  to  the  pos- 
session of  the  house  when  the  action  was  brought,  and 
the  judgment  is  affirmed. 

»     Affirmed. 


Bichard  Bolf s.  Defendant  in  Error,  ▼.  Pooley  Fnmitnre  Company, 

Plaintiff  in  Error. 

Oen.  No.  16,726. 

1.  Mastkb  and  servant — constructive  service.  Where  plaintiff 
was  employed  for  a  definite  time  and  was  paid  in  full  up  to  the 
time  he  quit  or  was  discharged  before  the  expiration  of  the  definite 
time,  he  cannot  recover  for  salary  or  wages  after  such  payment  on 
the  theory  of  constructive  service. 
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2.  MtJNicrPAL  COTJKP— action  of  fourth  class.  An  action  of  the 
fourth  class  in  the  municipal  court  Is  whatever  the  evidence  makes 
It,  and  If  the  evidence  shows  a  right  of  action  for  the  amount  re- 
covered, judgment  should  be  affirmed  on  appeal. 

3.  Masteb  akd  servant — implied  toarranty  of  competency.  An 
employee  Impliedly  contracts  that  he  is  competent  to  discharge  the 
duties  for  which  he  is  employed,  and  a  breach  thereof  warrants  his 
discharge. 

4.  Master  and  servant — when  discharge  of  employee  not  wrong- 
ful. One  employed  by  a  decorator  as  a  foreman  and  cutter  is  in- 
competent or  negligent,  or  both,  and  his  discharge  before  the  expira- 
tion of  his  contract  is  not  wrongful  where  on  being  furnished  plans 
and  sketches  of  the  work  he  makes  numerous  errors  in  expensive 
hangings,  curtains  and  valances. 

6.  Appeals  and  errors — v?hen  defendant's  damages  not  con- 
sidered. Where  judgment  for  plaintiff  for  damages  is  improper 
and  it  seems  that  defendant  on  appeal  asks  only  that  judgment 
be  reversed,  It  is  not  material  to  determine  his  damages. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1910.  Reversed.  Opinion  filed  December  30,  1912.  Rehear- 
ing denied. 

Laokneb,  Btjtz  &  MiLLEB,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  contract  of  the  fourth  class 
in  the  municipal  court  by  defendant  in  error  against 
plaintiff  in  error.  Plaintiff's  statement  of  claim  was 
*'for  wages  for  five  weeks  from  September  10,  1909, 
at  $30  per  week."  Defendant  filed  a  statement  of  a 
claim  of  set-off  for  damages  sustained  by  defendant 
by  reason  of  the  unskillfulness,  incompetence,  care- 
lessness and  negligence  of  the  plaintiff.  The  court 
found  the  issues  for  the  plaintiff,  gave  him  judgment 
for  one  hundred  and  fifty  dollars  and  costs,  and  the 
defendant  sued  out  this  writ  of  error. 

The  plaintiff  was  paid  his  salary  in  full  up  to  the 
time  he  quit  the   service  of  defendant   or   was    dis- 
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charged,  and  could  not  recover  salary  or  wages  after 
that  time  on  the  theory  of  constructive  service.  Jones 
V.  Dunton,  7  111  App.  581 ;  Monarch  Cycle  Mfg.  Co.  v. 
Mueller,  83  HI.  App.  359. 

But  an  action  of  the  fourth  class  in  the  municipal 
court,  like  an  action  before  a  justice  of  the  peace,  is 
whatever  the  evidence  makes  it,  and  if  the  evidence 
shows  a  right  of  action  for  the  amount  of  the  recovery, 
the  judgment  should  be  aflSrmed,  Edgerton  v.  Chi- 
cago, E.  I.  &  P.  B.  Co.,  240  lU.  311. 

The  defendant  in  May,  1909,  had  a  contract  for  fur- 
nishing the  LaSalle  Hotel.  By  a  contract  in  writing 
the  defendant  employed  the  plaintiff  as  foreman  and 
cutter  of  its  work  rooms  for  one  year  from  June  1, 
1909,  at  a  salary  of  thirty  dollars  per  week.  He  was 
furnished  with  plans  of  the  Hotel,  on  which  every  floor 
was  drawn  to  a  scale  showing  all  window  and  door 
openings,  size  of  rooms  and  colored  to  represent  the 
color  scheme  of  each  of  the  different  rooms  to  be  fur- 
nished ;  with  a  copy  of  the  contract  between  defendant 
and  the  Hotel  Company  and  with  a  water  color  sketch 
of  every  curtain  and  valance. 

There  is  an  implied  contract  on  the  part  of  an  em- 
ployee that  he  is  competent  to  discharge  the  duties 
for  which  he  is  employed,  and  a  breach  of  such  contract 
will  warrant  his  discharge.  To  authorize  his  dis- 
charge it  must  appear  that  he  failed  to  perform  his 
duties  in  a  reasonably  skillful  manner.  26  Cyc.  990. 
He  is  also  bound  to  use  due  care,  and  habitual  neglect 
in  the  discharge  of  his  duties  will  warrant  his  dis- 
missal. A  single  act  of  neglect  has  been  held  suffi- 
cient when  injurious.    26  Cyc.  990,  note  44. 

Some  of  the  errors  made  by  plaintiff  in  his  work, 
as  shown  by  the  record,  were  the  following:  Where 
certain  red  and  certain  green  hangings  were  to  go  in 
the  elevator  lobby,  the  red  hangings  were  cut  seven 
inches  longer  than  the  green  and  had  to  be  recut  to 
the  length  of  the  green.  There  were  seven  green  va- 
lances and  curtains  too  many  and  forty-two  valances 
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too  many  cut  for  bedrooms.  In  the  ballroom  the  hang- 
ings were  made  a  foot  and  a  half  too  short  and  had  to 
be  pieced  out.  For  the  palm  room  plaintiff  cnt  the 
hangings  one  foot  too  long;  that  one  foot  of  material 
was  wasted  and  it  cost  eight  dollars  a  yard. 

We  think  that  the  evidence  clearly  shows  that  plain- 
tiff was  either  incompetent  or  negligent  or  both;  that 
he  did  not  perform  the  duties  for  which  he  was  em- 
ployed in  a  reasonably  skillful  manner,  and  that  if  he 
did  not  quit  voluntarily,  but  was  discharged  by  the 
defendant,  his  discharge  was  not  without  good  cause 
or  wrongful. 

Afi  the  plaintiff  in  error  has  not  asked  for  judg- 
ment here  on  the  claim  of  set-off  or  that  the  cause  be 
remanded,  but  only  that  the  judgment  be  reversed,  it 
is  not  material  to  determine  the  amount  of  damages 
it  has  sustained  by  reason  of  incompetence  or  neglect 
of  the  defendant  in  error. 

The  judment  of  the  municipal  court  will  be  reversed 

Judgment  reversed. 


North  Shore  Lumber  Company,  Appellee,  v.  South  Side  Lumber 

Company,  Appellant. 

Gen.  No.  16,747. 

1.  EviDENGfE — agreement  prior  to  written  contract,  ▲  contract 
proTldlng  for  the  Bale  of  specified  lumber  at  a  certain  i^lce,  de- 
Uvery  on  dock  by  plaintiff,  eblpment  and  payment  by  defendant 
at  certain  times,  is  complete,  and  In  an  action  for  tbe  price  eyidence 
Is  not  admissible  concerning  an  alleged  preyious  oral  agreement  by 
plaintiff  that  defendant  might  carry  the  lumber  on  a  certain  barge 
and  that  plalntifC  would  dredge  the  harbor  so  that  a  full  cargo  could 
be  taken. 

2.  CoNisACTS — written  or  orat  Whether  the  parties  to  a  writ- 
ten contract  intended  to  embody  the  whole  contract  in  the  writing 
la  to  be  determined  in  the  first  Instance  from  an  Inspection  of  the 
writing. 

3.  ETviDKNCE — agreement  prior  to  %oriiten  contra^.  Where  by  a 
written  contract  defendant  is  under  an  unqualified  obligation  to 
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ship  lumber  at  certain  times  after  It  Is  piled  on  the  dock,  eridence 
to  the  effect  that  by  a  previous  oral  agreement  such  lumber  need 
not  be  taken  away  until  the  harbor  is  dredged  to  accommodate  a 
certain  barge  is  inadmissible. 

4.  Ck>NTBACTs — construed.  Where  lumber  piled  on  a  dock,  and 
some  to  be  thereafter  sawed  and  piled  there,  is  sold  under  a  con- 
tract providing  that  "lumber  to  be  carried  on  the  docks  ninety 
days,  provided  we  have  room,  if  not,  there  should  be  enough  of  said 
lumber  moved  after  being  sixty  days  in  pile  to  give  us  the  room/' 
such  provision  for  removal  applies  to  the  lumber  then  on  the  dock 
as  well  as  that  to  be  sawed. 

6.  Contracts — extension  of  time  where  performance  delayed  "by 
Imyer.  Where  the  seller's  failure  to  have  lumber  in  pile  at  the 
time  specified  in  the  contract  is  due  in  part  to  the  buyer's  failure 
to  remove  certain  lumber  as  agreed,  the  seller  is  entitled  to  a 
reasonable  extension  of  time. 

6.  CoNTSACTs — waiver  of  notice  of  treach.  Where  the  seller 
gives  the  buyer  notice  before  time  for  complete  performance  that 
the  lumber  contracted  for  cannot  be  delivered  on  the  date  specified, 
the  contract  is  kept  alive  for  the  benefit  of  both  parties  if  the 
buyer  shows  no  intention  to  treat  the  notice  as  a  breach  but  an- 
nounces an  intention  to  take  certain  lumber  to  which  it  has  no 
right  unless  the  contract  is  still  in  force,  and  insists  on  its  right 
to  have  the  contract  quantity  delivered. 

7.  CoNTBACTS — wlien  diviMle.  Where  a  contract  for  the  sale 
of  lumber  provides,  "Terms  2%  off  in  ten  days  or  sixty  days' 
acceptance;  lumber  to  be  shipped  sixty  days  from  completion  of 
each  one-half  million  sawed/'  and  is  for  delivery  of  two  and  one- 
half  million  feet  within  a  certain  time,  the  contract  is  divisible  and 
the  buyer's  promise  is  to  pay  for  each  separate  shipment  and  not 
when  the  two  and  one-half  million  feet  is  delivered. 

8.  CoNTKACTS — 9et-off'  In  an  action  for  the  price  of  lumber  de- 
livered under  a  contract,  defendant,  to  maintain  a  claim  of  set-off, 
must  show  that  he  is  not  in  default  on  such  contract;  and  to 
recoup,  the  burden  is  on  him  to  prove  that  he  is  not  in  default  and 
that  plaintiff  failed  to  perform. 

9.  J^AMAGEa—measure  of.  The  measure  of  damages  for  breach 
of  contract  to  deliver  lumber  at  a  certain  place  at  a  certain  time 
Is  the  difference  between  the  market  price  and  the  contract  price 
at  the  place  of  delivery,  and  if  no  market  there  then  at  the  nearest 
market  with  freight  therefrom,  with  compensation  for  time,  trouble 
and  expense  Involved  in  procuring  the  lumber. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Osgab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1910.    Affirmed.    Opinion  filed  December  30,  1912. 

Vol.  csLxxvi— 7 
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Edwabd  Mattkr  and  Bobebt  F.  Kolb,  for  appellant 

Hebbick,  Atj.en  &  Mabtin  and  Fbakk  E.  HABiinsss, 
for  appellee. 

Mb.  Jxjstiob  Bakeb  delivered  the  opinion  of  the 
coTjrt. 

This  action  was  for  the  price  of  a  cargo  of  maple 
lumber  delivered  by  the  plaintiff,  the  North  Shore 
Lumber  Co.,  to  the  defendant,  the  South  Side  Lum- 
ber Co.,  on  plaintiff's  dock  at  Thompson,  Michigan, 
August  25,  1908,  pursuant  to  the  following  contract: 

*^  Chicago,  IlL,  Feb.  20th,  1908. 
South  Side  Lumber  Co., 

Chicago,  HL 
Gentlemen : 

We  propose  to  sell  you  our  1908  season's  cut  up  to 
Sept.  1st  of  hard  maple  lumber  estimated  to  be  three 
million  feet  including  700  M.  now  on  dock  to  be  prin- 
cipally cut  to  4/4,  cutting  what  thicker  you  may  re- 
quire to  be  delivered  on  dock  not  more  than  two  piles 
deep  at  Thompson,  Mich.,  including  about  700  M.  of 
dry  maple  now  on  our  docks,  and  including  about  75  M. 
strips  at  the  following  prices: 

First  and  Seconds,  $22.00  per  M. 

No.  1  Common,  16.00  per  M.  and 

No.  2  or  shipping  culls,  12.00  per  M. 

Terms  2%  off  in  10  days  or  60  days*  acceptance;  lum- 
ber to  be  shipped  60  days  from  completion  of  each  % 
million  sawed.  Lumber  to  be  inspected  by  J.  S.  Co- 
man,  Menominee,  Mich.,  or  some  other  competent  in- 
spector mutually  agreed  upon,  each  party  to  pay  one- 
half  the  inspection  fees  and  said  lumber  to  be  in- 
spected according  to  National  Hardwood  Lumber  As- 
sociation Inspection  of  1907.  Lumber  to  be  carried 
on  the  docks  90  days,  provided  we  have  the  room,  if 
not,  there  should  be  enough  of  such  lumber  moved 
after  being  60  days  in  pile  to  give  us  the  room. 

It  being  particularly  understood  that  we  will  de- 
liver you  by  Sept.  1st  not  less  than  2%  million  feet 
and  up  to  3  million  feet  if  possible,  including  the  700 
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M.  dry  now  on  dock,  and  all  lumber  to  be  in  pile  not 
later  than  September  1st,  1908,  and  all  such  lumber 
to  be  removed  before  the  close  of  navigation  or  settled 
for  by  Dea  1st,  1908. 

The  North  Shore  Lumber  Co., 

By  A.  M.  Chesebrough,  Secy. 
Accepted  South  Side  Lumber  Co. 
By  J.  J.  Nichols.'' 

The  contract  price  of  the  cargo  was  $3,123.14,  and 
the  judgment  was  for  that  sum  and  interest. 

The  contention  of  the  appellant  is  that  the  plaintiff 
failed  to  keep  and  perform  the  contract,  and  that 
thereby  the  defendant  sustained  damages  which  it  had 
the  right  to  recoup  or  set  oil  against  the  claim  of  the 
plaintiff  for  the  price  of  the  cargo.  As  a  basis  of  this 
contention  it  is  claimed  that  before  the  contract  was 
signed  the  parties  agreed  orally  that  the  defendant 
should  have  the  right  to  carry  the  lumber  in  its  barge, 
the  Sawyer,  and  that  the  plaintiff  should  dredge  the 
harbor  at  Thompson  so  that  the  Sawyer  could  take 
away  a  full  cargo. 

The  contract  is  complete  as  written  and  does  not  in- 
clude either  an  agreement  that  the  defendant  should 
have  the  right  or  privilege  to  carry  the  lumber  by  the  ^ 
Sawyer,  or  any  agreement  that  the  plaintiff  should 
dredge  the  harbor  at  Thompson  so  that  the  Sawyer 
could  carry  away  a  full  cargo.  No  oral  evidence  of 
the  previous  negotiations  is  admissible  to  show  what 
the  contract  was,  unless  it  appears  that  the  writing 
was  not  intended  to  embody  the  whole  contract,  and 
the  question  whether  the  parties  intended  to  embody 
the  whole  contract  in  the  writing  is  to  be  determined  in 
the  first  instance  by  an  inspection  of  the  writing  itself, 
and  not  otherwise.  Telluride  Power  Transmission 
Co.  V.  Crane  Co.,  208  111.  218 ;  Osgood  v.  Skinner,  211 
ni.  229 ;  Schneider  v.  Sulzer,  212  111.  93 ;  Seitz  v.  Brew- 
ers'  Eefrigerating  Mach.  Co.,  141  TJ.  S.  510. 

In  the  case  first  cited  it  was  said :  ' '  The  questions 
as  to  what  writings  should  be  considered,  and  whether 
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or  not  those  considered  constituted  a  written  con- 
tract, and  whether  or  not  the  written  contract  fully 
expressed  the  agreement  between  the  parties,  were 
for  the  court.  The  rule  is,  that  when  the  writings 
show,  upon  inspection,  a  complete  legal  obligation, 
without  any  uncertainty  or  ambiguity  as  to  the  object 
and  extent  of  the  engagement,  it  is  conclusively  pre- 
sumed that  the  whole  agreement  of  the  parties  was 
included  in  the  writings.  The  fact  that  a  point  has 
been  omitted  which  might  have  been  embodied  therein 
will  not  open  the  door  to  the  admission  of  parol  evi- 
dence in  that  regard,*' 

We  are  clear  that  evidence  tending  to  show  the 
alleged  independent  collateral  contract  was  inadmissi- 
ble. 

Again,  by  the  terms  of  the  writing  the  defendant 
was  obligated  to  ship  the  lumber  at  certain  specified 
times  after  it  had  been  piled  on  the  dock.  Its  duty  to 
take  away  the  lumber  according  to  such  provisions 
was,  under  the  terms  of  the  writing,  absolute  and  un- 
qualified. Evidence  to  show  that  it  was  not  bound  to 
take  away  lumber,  no  matter  how  long  it  had  been 
piled  on  the  dock,  until  the  harbor  was  so  dredged 
as  to  accommodate  the  Sawyer,  was  evidence  tending 
to  vary  and  contradict  its  own  written  undertaking, 
and  for  that  reason  was  inadmissible.  Eyan  v.  Cooke, 
172  m.  302. 

A  further  contention  of  the  defendant  is  that  it  was 
not,  under  the  contract,  obligated  to  take  from  the 
dock  any  part  of  the  700,000  feet  of  dry  lumber  on  the 
dock  when  the  contract  was  made  until  the  close  of 
navigation.  The  contract  provides  that,  **  Lumber  to 
be  carried  on  the  docks  ninety  days,  provided  we  have 
the  room,  if  not,  there  should  be  enough  of  said  lum- 
ber moved  after  being  sixty  days  in  pile  to  give  us 
the  room.*' 

We  concur  in  the  conclusion  stated  by  the  learned 
trial  judge  that  this  provision  applies  to  the  700,000 
feet  then  on  the  dock,  as  well  as  to  lumber  sawed  after 
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the  contract  was  made;  that  the  defendant  was  bound 
to  ship  the  700,000  feet  of  lumber  whenever  after  the 
expiration  of  sixty  days  from  February  20  the  plain- 
tiff needed  the  room  which  it  occupied,  and  in  any 
event  was  bound  to  ship  said  lumber  in  ninety  days 
from  February  20. 

The  lumber  first  taken  by  the  defendant  from  the 
dock  was  the  cargo  of  161,054  feet  taken  June  23,  and 
the  next  was  the  cargo  of  202,515  feet  taken  July  14. 
This  delay  was  not  caused  by  any  fault  or  omission 
on  the  part  of  the  plaintiff,  and  because  of  it  the  plain- 
tiff was  hindered  and  delayed  in  the  manufacture  of 
lumber  under  the  contract.  June  3  it  was  compelled 
to  shut  down  its  mill  because  its  piling  space  was 
filled,  and  it  did  not  resume  operation  until  shortly 
after  July  4.  If  the  700,000  feet  of  dry  lumber  in 
question  had  been  removed  by  defendant  before  June 
3,  the  plaintiff  could  have  run  its  mill  fifteen  working 
days,  or  allowing  for  Sundays,  two  weeks  and  a  half 
longer  than  it  did.  .  The  failure  of  the  plaintiff  to  have 
not  less  than  two  and  one-half  million  feet  in  pile  by 
September  1  was  caused  in  part  by  the  defendant's 
delay  and  default  in  removing  the  dry  lumber  from  the 
dock,  and  the  plaintiff  was  entitled  to  a  reasonable  ex- 
tension of  time  in  'which  to  saw  and  pile  the  remainder 
of  the  lumber.  T.  Wilce  Co.  v.  Kelley  Shingle  Co., 
130  Mich.  319 ;  Tyers  v.  Eosedale  Ferry  Hill  Co.,  L.  R 
10  Exch.  195. 

August  26  the  plaintiff  wrote  the  defendant  it  could 
not  from  its  plant  get  out  two  and  one-half  million  feet 
during  the  shipping  season.  When  a  party  to  a  con- 
tract receives  notice  of  an  intended  breach  by  the  other 
party,  he  may  either  act  on  it  immediately  and  refuse 
to  be  further  bound  by  the  contract,  or  he  may  disre- 
gard it  and  treat  the  contract  as  still  unbroken  and  in 
full  force  and  effect. 

In  Kadish  v.  Yoxmg,  108  HI,  170,  the  supreme  court 
stated  the  rule  as  follows,  quoting  from  the  opinion 
of  Cockbum,  C.  J.,  in  Frost  v.  Knight,  L.  E.  7  Exch. 
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Ill :  *  *  The  promisee,  if  he  pleases,  may  treat  the  no- 
tice of  intention  (t.  e.,  not  to  perform  the  contract)  as 
inoperative,  and  await  the  time  when  the  contract  is 
to  be  executed,  and  then  hold  the  other  party  respon- 
sible for  all  the  consequences  of  nonperformance ;  but 
in  that  case  he  keeps  the  contract  alive  for  the  benefit 
of  the  other  party  as  well  as  his  own.  He  remains 
subject  to  all  his  own  obligations  and  liabilities  under 
it,  and  enables  the  other  party  not  only  to  complete 
the  contract,  if  so  advised,  notwithstanding  his  pre- 
vious  repudiation  of  it,  but  also  to  take  advantage  of 
any  supervening  circumstances  which  would  justify 
him  in  declining  to  complete  it." 

The  defendant  on  the  receipt  of  the  letter  of  August 
26  manifested  no  intention  to  treat  the  notice  con- 
tained in  it  as  a  breach  of  the  contract.  Its  next  let- 
ter demanded  how  much  lumber  was  in  pile.  On  Sep- 
tember 14,  in  the  letter  in  which  it  announced  its  in- 
tention to  withhold  payment  for  the  last  shipment,  and 
also  on  September  21  and  26  when  it  announced  its 
intention  to  take  the  lumber  which  was  in  pile  in  Au- 
gust, which  it  could  not  possibly  have  any  right  to  do 
unless  the  contract  was  still  in  force,  and  throughout 
the  correspondence  it  was  insisting  on  its  right  to  have 
the  full  contract  quantity  of  lumber  delivered.  This 
conduct  **kept  the  contract  alive  for  the  benefit  of  the 
other  party"  and  enabled  the  plaintiff  **to  take  advan- 
tage of  any  supervening  circumstances  which  would 
justify  him  in  declining  to  complete  it."  Frost  v. 
Knight,  supra.  Payment  for  the  cargo  taken  from  the 
dock  by  the  defendant  August  25  came  due  September 
4.  The  defendant  had  by  its  conduct  kept  alive  the 
contract  for  the  benefit  of  the  plaintiff,  as  well  as  its 
own.  The  contract  between  the  parties  is  a  divisible, 
separable  or  apportionable  contract.  The  promise  of 
the  defendant  was  not  a  promise  to  pay  for  the  lum- 
ber when  the  full  amount  of  2,500,000  feet  was  deliv- 
ered, but  a  promise  to  pay  for  each  separate  shipment. 
**  Confusion  is  often  caused  by  failure  to  observe  the 
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distinction  between  several  contracts  and  a  divisible, 
separable  or  apportionable  contract.  An  apportion- 
able  contract  enables  a  certain  part  of  the  payment  or 
performance  on  one  side  to  be  recovered  before  the 
whole  consideration  has  been  given  by  the  other  side, 
but  there  is  nevertheless  but  a  single  contract.*'  Par- 
sons Cont.  (9th  Ed.),  673. 

We  concur  in  the  finding  of  the  trial  court  that  up 
to  September  4  there  had  been  no  breach  of  the  con- 
tract on  the  part  of  the  plaintiff,  and  that  the  failure 
of  the  defendant  to  pay  for  the  cargo  of  August  25 
was  a  breach  of  the  contract  on  its  part,  and  that  be- 
cause of  such  breach  it  could  not  maintain  an  action 
to  recover  damages  for  the  failure  of  the  plaintiff  to 
fully  perform  its  part  of  the  contract.  To  maintain 
its  claim  of  set-off  the  defendant  must  show  that  it 
was  not  in  default  as  to  the  contract  on  which  it  based 
its  claim  and  to  recoup  the  burden  was  on  it  to  prove 
that  the  plaintiff  had  failed  to  perform  the  contract, 
and  that  it  was  not  itself  in  default  as  to  that  con- 
tract. Harber  Bros.  Co.  v.  Moffat  Cycle  Co.,  151  HI. 
85;  Pennsylvania  Coal  Co.  v.  Eyan,  107  111.  226;  Brad- 
ley V.  King,  44  HL  339. 

In  the  case  last  cited  where  one  million  feet  of  lum- 
ber was  purchased  to  be  paid  for  as  delivered,  and  the 
purchaser  accepted  a  cargo  some  time  after  it  should 
have  been  delivered,  it  was  held  that  such  acceptance 
placed  the  purchaser  under  the  same  obligation  as  to 
payment  as  he  would  have  been  had  the  lumber  been 
delivered  and  accepted  within  the  time  stipulated  in 
the  contract,  and  if  the  purchaser  refused  to  perform 
the  obligation  on  his  part,  the  vendor  was  excused  from 
further  performance.  Because  the  evidence  shows 
that  the  defendant  was  in  default  as  to  the  agreement 
on  which  it  based  its  claim  of  set-off  and  its  right  of 
recoupment,  it  failed  either  to  maintain  its  claim  of 
set-off  or  to  prove  any  right  of  recoupment. 

There  is  another  ground  on  which  the  judgment 
must  be  affirmed.    The  contract  provided  that  all  the 
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lumber  should  be  in  piles  by  September  1.  If  there 
was  a  breach  of  the  contract  by  the  plaintiff,  it  oo- 
curred  at  that  time.  The  defendant  offered  no  evi- 
dence tending  to  show  that  the  lumber  could  not  then 
have  been  obtained  in  the  market.  Its  claim  is  that  it 
does  not  appear  that  the  lumber  could  have  been  ob- 
tained in  the  market  October  3  or  13,  when  it  first  knew 
that  the  plaintiff  would  not  furnish  the  remainder  of 
the  lumber  it  was  required  by  the  contract  to  furnish. 
The  evidence  relied  on  as  showing  damages  is  evi- 
dence tending  to  show  loss  of  profits.  We  concur  in 
the  finding  of  the  trial  court,  **that  the  evidence  fails 
to  establish  that  defendant  had  sustained  such  dam- 
ages by  delay  or  failure  to  deliver  at  that  time  or  at 
any  time;  the  court  finds  that  from  the  evidence  that 
there  was  a  market  and  supply  of  hard  maple  lumber 
such  as  contracted  for  from  September  1  to  Decem- 
ber 1  or  close  of  navigation,  1908,  and  holds  that  the 
measure  of  damages,  if  any,  for  a  breach,  if  any,  on 
the  plaintiff's  part  of  this  contract  to  deliver  would 
have  been  the  difference  between  the  market  price 
and  the  contract  price  at  place  of  delivery,  and  if  no 
market  there,  then  at  nearest  available  market  with 
added  freight  and  compensation  for  time,  trouble  and 
expense  involved  in  procuring  the  goods  from  such 
market  and  that  the  loss  of  profits  contended  for  is 
not  the  measure  of  damages  where  there  is  a  market 
and  a  market  value.'' 

Finding  no  error  in  the  record^  the  judgment  is  af- 
firmed. 

Afjjinned* 


Sam  Weinshenker,  Defendant  in  Error,  y.  Elias  Epstein, 

in  Error. 

Oen.  No.  16,766. 

Brokeb — Ucente.    A  real  estate  broker  who  has  not  taken  out  a 
license  as  required  by  a  city  ordinance  cannot  recover  commissions 
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for  sale  of  defendant's  real  estate  although  employed  by  a  corpora- 
tion licensed  as  a  broker. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam  N. 
CoTTBELL,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1910.    Rerersed.    Opinion  filed  December  30,  1912. 

Pbteb  Sissman,  for  plaintiff  in  error. 
Nicolas  J.  Pritzkbb,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  the  fourth  class  hrought  by  de- 
fendant in  error  in  the  mnnicipal  court  against  plain- 
tiff in  error  to  recover  commissions  claimed  to  have 
been  earned  by  plaintiff  as  broker,  for  the  sale  of 
certain  real  estate  of  defendant.  An  ordinance  of  the 
City  of  Chicago  makes  it  unlawful  for  any  person  to 
exercise  within  the  city  the  business  of  a  real  estate 
broker  without  taking  out  a  license,  and  it  is  settled 
law  that  such  broker  cannot  recover  commissions  un- 
less he  had  a  license  when  the  sale  was  made.  The 
ordinance  only  applies  to  persons  who  make  the  ne- 
gotiation of  sales  of  real  estate  a  business  or  occupa- 
tion, and  not  to  one  who  is  not  in  the  business,  but 
negotiates  a  single  sale.  O'Neill  v.  Sinclair,  153  HI. 
525.  The  sale  for  which  commissions  were  claimed 
was  negotiated  December  6,  1909.  In  answer  to  the 
interrogatory  propounded  to  him,  *  *  What  is  your  busi- 
ness," plaintiff  answered.  May  2,  1910,  **Eeal  estate 
broker."  On  this  trial  the  interrogatory  and  answer 
were  put  in  evidence  and  plaintiff  testified,  *  *  I  am  with 
C.  E.  Eulette  &  Company."  He  further  testified  that 
he  had  half  a  dozen  customers  for  defendant's  prop- 
erty, and  showed  it  to  about  ten  people  before  the 
contract  was  signed.  It  also  appeared  that  defendant 
bought  the  property  through  plaintiff's  office,  and  that 
his  office  was  at  167  Dearborn  Street.  The  ordinance 
further  provides  that  any  person  employed  by  a  per- 
son or  corporation  licensed  as  a  broker  who  shall  him- 
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self  engage  in  the  business  or  act  in  the  capacity  of  a 
broker,  shall,  notwithstanding  the  fact  of  snch  employ- 
ment, be  amenable  to  the  provisions  of  the  ordinance 
and  shall  be  required  to  take  out  a  broker's  license. 
It  was  admitted  by  plaintiff's  attorney  on  the  trial 
that  no  license  ever  issued  to  plaintiff  individually. 
We  think  that  it  clearly  appears  from  the  evidence  that 
plaintiff  was  engaged  in  the  business  of  a  real  estate 
broker  when  he  negotiated  the  sale  in  question,  and 
that  he  in  that  capacity  negotiated  the  sale  for  which 
he  recovered  commissions. 

It  follows  from  what  has  been  said  that  in  our  opin- 
ion the  plaintiff  was  not  entitled  to  recover  from  the 
defendant  and  the  finding  and  judgment  should  have 
been  for  the  defendant. 

The  judgment  of  the  municipal  court  will  therefore 
be  reversed 

'Reversed. 


0.  E.  Hoiin  and  Edwin  H.  Claik,  Appelleei,  ▼•  Charlea  Baymaa, 

Appellant. 

Gen.  Ho.  IS^OOS* 

1.  IvTuvcnovB^-^here  prima  facie  coie  for  tpecific  performance 
made.  Where  a  bill  to  enforce  specific  performance  of  a  contract 
for  the  purchase  of  real  estate  shows  a  priTna  facie  case,  a  temporary 
injunction  to  restrain  defendant  from  prosecuting  a  suit  to  recover 
a  deposit  paid  on  such  purchase  is  properly  granted. 

2.  iNJUNonoiTB — appeal.  On  appeal  from  an  interlocutory  order 
granting  an  injunction,  defendant  is  in  the  same  position  as  though 
he  had  demurred  to  the  bill  and  can  raise  only  such  questions  as 
he  could  hare  raised  by  demurrer. 

S.  Sfbcotc  febformacb — etatute  of  frauds.  The  defense  of  the 
statute  of  frauds  to  a  bill  for  specific  performance  of  a  contract 
to  conyey  land  can  be  raised  by  demurrer  only  where  it  appears 
from  the  face  of  the  bUl  that  the  contract  is  not  eyidenced  by  a 
writing  duly  signed. 

4.  Injxtnctions — joinder  of  improper  party  as  complainant  not 
reversilfle  error.    On  an  appeal  from  an  interlocutory  order  grant- 
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Ing  an  Injunction,  the  joining  of  an  Improper  party  as  complainant 
U  not  rerersible  error  where  It  worked  no  Injury  to  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Henbt 
V.  Fbkemak,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1912.    Affirmed.    Opinion  filed  December  30,  1912. 

JoKAS,  MoHLEY  &  Hess,  f or  appellant 
Jin4njs  LiMBACH,  for  appellees. 

Mb.  Justigis  Bakeb  delivered  the.  opinion  of  the 
conrt 

Appellees  Florin  and  Clark  filed  their  sworn  bill  in 
the  superior  conrt  against  appellant  Bayman  for  the 
specific  performance  of  a  contract  between  Clark  and 
Sayman  for  the  purchase  by  Bayman  of  the  improve- 
ments on  certain  real  estate  of  Clark  and  the  leasing 
of  said  real  estate  for  ninety-nine  years  by  Clark  to 
Bayman,  with  an  option  to  purchase  the  fee  at  a  cer- 
tain price  within  a  certain  time,  and  for  an  injunction 
to  restrain  Bayman  from  prosecuting  a  suit  in  the 
municipal  court  against  the  complainants  to  recover 
five  hundred  dollars  paid  by  him  to  Florin  as  a  de- 
posit to  apply  on  the  purchase  price  of  said  improve- 
ments. On  notice  to  defendant  an  order  was  entered 
that  a  writ  of  injunction  issue  as  prayed  in  the  bill  on 
complainants  filing  a  bond,  etc. 

The  purpose  of  tiie  bill  is  to  enforce  the  specific  per- 
formance of  a  contract  for  the  purchase  of  an  interest 
in  real  estate,  and  the  jurisdiction  of  a  court  of  equity 
to  enforce  specific  performance  of  such  a  contract  is 
not  questioned.  The  bill  alleges  that  the  money  which 
Bayman  by  his  suit  in  the  municipal  court  sought  to 
recover  was  paid  as  a  deposit  on  the  contract.  The 
injunction  is  merely  ancillary  and  is  necessary  to  full 
relief  if  there  is  a  contract  the  court  will  enforce 
specifically.  A  temporary  injunction  in  such  a  case 
is  warranted  wherever  a  prima  facie  case  for  specific 
performance  is  shown.    Chambers  v.   Alabama  Iron 
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Co.,  67  Ala.  353;  Fry  on  Specific  Performance,  sees. 
1122-1123;  High  on  Injunctions  (4th  Ed.),  sec.  1120. 

We  think  that  the  facts  stated  in  the  bill  make  a 
prima  facie  case  for  specific  performance. 

The  appeal  was  taken  from  the  interlocutory  order 
granting  an  injunction,  and  the  case  stands  as  though 
the  defendant  had  demurred  to  the  biU,  and  he  can 
raise  here  the  questions,  and  only  the  questions,  which 
he  could  have  raised  by  demurrer.  Herzberger  v. 
Barrow,  115  HI.  App.  79. 

The  contention  of  appellant  here  that  the  order 
granting  an  injunction  was  improper  because  Florin 
had  no  written  authority  from  appellant  to  make  the 
contract,  cannot  be  sustained.  The  defense  of  the  stat- 
ute of  frauds  to  a  bill  for  the  specific  performance 
of  a  contract  to  convey  land  can  be  raised  by  demurrer 
only  where  it  appears  from  the  face  of  the  bill  that 
the  contract  is  not  evidenced  by  a  writing  duly  signed. 
Fowler  v.  Fowler,  204  111.  82 ;  Hamilton  v.  Downer,  152 
m.  651. 

If  it  be  admitted  that  Florin  was  not  a  proper  party 
complainant,  the  joining  of  him  as  a  complainant 
worked  no  injury  to  the  defendant  and  is  no  ground 
for  reversing  the  order  for  an  injunction.  Stookey  v. 
Carter,  92  lU.  133. 

We  think  that  on  the  facts  stated  in  the  bill  the 
chancellor  properly  granted  a  temporary  injunction, 
and  the  order  appealed  from  is  affirmed. 

Affirmed. 


Hississippi  Lumber  Company  v.  John  K.  Toice  et  al. 
Charles  F.  Thompson  et  al.,  Appellees,  v.  John  K.  Joice  et  aL, 

Appellants. 

Oen.  Ho.  15,957. 

Eqitttt— <TO«^&{n.    A  cross-bill  is  properly  dismissed  where  not 
germane  to  the  original  bUl. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Qoorgx 
A.  CABFEznxB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1909.  Affirmed.  Opinion  filed  December  30,  1912.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final), 

ABCHiBAiiD  Caxtell^  for  appellants. 

Chables  E.  Pope  and  D.  A.  Clithebo,  for  appellees ; 
John  &  MiLLEB^  of  counsel. 

Defbees,  Bxjckinqham,  Bi^teb  &  Oampbelx.,  for  Mis- 
sissippi Lumber  Company. 

Mb.  Pbesidino  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  decree  in  the  above-entitled  cause  is  reviewed 
and  as  modified  affirmed  in  Mississippi  Lumber  Co.  v. 
Joice,  post,  110,  in  an  opinion  filed  this  date,  to  which 
we  refer  for  a  more  detailed  statement  of  the  case  and 
the  issues  involved.  The  said  decree  was  in  part  as 
foUows:  **That  the  cross-bill  herein  is  not  germane 
to  the  original  bill,  and  is  without  equity,  and  that 
the  same  should  be  and  is  dismissed  for  want  of 
equity.''  The  cross-complainants  bring  this  appeal 
to  reverse  the  said  decree  only  as  to  the  dismissing  of 
the  said  cross-bill.  By  the  cross-bill  the  cross-com- 
plainants sought  to  recover  individually  the  secret 
profit  claimed  to  have  been  made  by  Joice,  Pope  and 
Pate  in  the  transaction  in  question;  but  it  is  stated 
by  them  that  if  this  court  affirms  the  decree  finding 
that  the  Mississippi  Lumber  Company  is  entitled  to  the 
relief  therein  ordered,  it  is  not  their  desire  to  urge 
the  reversal  here  sought.  However,  we  think  that  the 
cross-bill  was  properly  dismissed  as  not  germane  to 
the  original  bill,  and  the  decree  as  here  appealed  from 
is  affirmed^ 

Affirmed. 
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Uissiflsippi  Lumber  Company,  Appellee,  ▼.  Tolm  K.  Toice  et  al., 

Appelknti. 

OeiL  Ho.  16,095. 

1.  Ck)SPORATioN8 — secret  proftU  in  organization.  Where  one  who 
has  two  options  on  a  lumber  mill,  one  for  $35,000  and  another  for 
$60,000,  interests  others  in  forming  a  corporation  to  buy  it,  and, 
after  a  subscription  agreement  is  signed,  acting  as  "trustee,"  col- 
lects stock  subscriptions  and  with  the  money  purchases  the  lumber 
mill  with  other  property  for  $60,815.75,  and  recelyes  drafts  from 
the  vendors  for  $25,000,  which  are  turned  over  to  a  corporation 
of  which  he  and  two  others  are  the  chief  stockholders,  this  corpora^ 
tlon  being  a  subscriber  to  the  proposed  corporation  in  the  amount 
of  $25,000,  afterwards  diyiding  the  stock  among  the  three  stock- 
holders, a  bill  in  equity  by  the  new  corporation  to  recoyer  such 
secret  profits  is  properly  sustained. 

2.  Ck>BPORATioNS — promoter  lia}>le  for  secret  profits.  A  promoter 
of  a  corporation,  although  not  its  agent,  is  a  fiduciary  and  must 
account  to  the  corporation  for  any  secret  profit. 

3.  Corporations — wliere  secret  profits  are  purchased  from  a 
promoter.  Those  who  purchase  secret  profits  from  the  promoter 
of  a  corporation,  knowing  them  to  be  such,  are  liable  with  the 
promoter  to  the  new  corporation. 

4.  Corporations — secret  profits.  Where  the  promoter  of  a  cor- 
poration retains  secret  profits,  which  are  used  to  pay  for  stock 
In  the  new  corporation,  and  the  stock  is  sold  at  a  profit,  the  original 
fund  and  the  profit,  with  interest  on  both  from  the  time  the  profit 
was  made,  may  be  recovered  in  equity  by  the  corporation. 

5.  Chancery — master's  fees.  Master's  fees  will  not  be  reduced 
as  having  been  increased  by  his  own  delay  where  the  delay  is  not 
shown  not  to  have  been  occasioned  by  the  parties. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Obobox  A. 
Carpenter,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1912.  Affirmed.  Opinion  filed  December  30,  1912.  Rehearing 
denied  January  13,  1913.  Petition  for  certiorari  denied  by  Supreme 
Court  making  opinion  final. 

Chakt.es  E.  Pope  and  D.  A.  Clithebo,  for  appel- 
lants ;  John  S.  MniLEB,  of  counsel, 

Defbees,  Buckingham,  Bitteb  &  Campbell,  for  ap- 
pellee. 
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Mb.  Pbesidiko  Justicb  Smith  delivered  the  opinion 
of  the  court. 

The  bill  was  filed  in  this  case  in  1903  by  the  appel- 
lee, an  Illinois  corporation,  hereinafter  called  com- 
plainant, to  recover  from  the  appellants,  hereinafter 
called  defendants,  a  secret  profit  by  them  made  in  the 
purchase  by  complainant  of  a  lumber  mill,  timber 
rights,  etc.,  in  the  State  of  Mississippi.  The  said  de- 
fendants answered,  as  did  also  certain  other  defend- 
ants, Lowe,  Deeves,  Templeton  and  Miller.  The  said 
last-named  defendants,  hereinafter  called  cross-com- 
plainants, also  filed  a  cross-bill  claiming,  as  members 
of  a  certain  syndicate  organized  to  purchase  the  said 
described  property  and  to  form  a  corporation  to  take 
over  said  property,  they  were  entitled  to  the  said  se- 
cret profits.  The  court  dismissed  the  said  cross-bill 
as  not  germane  to  the  original  bill  and  the  said  cross- 
complainants  come  here  in  another  and  separate  ap- 
peal from  that  portion  of  the  decree  dismissing  said 
cross-bill.  The  cause  was  referred  to  a  master,  and 
after  hearing  much  testimony  the  master  reported  that 
the  proofs  sustained  the  original  bill  and  recommended 
a  decree  in  favor  of  complainant,  and  the  chancellor 
confirmed  said  report  and  entered  a  decree  accord- 
ingly, and  from  that  decree  this  appeal  is  prosecuted. 

On  this  record  there  is  no  question  that  the  said 
defendants  made  and  received  in  the  transaction  in 
question  a  secret  profit  of  $25,000.  The  defendants 
insist  that  they  were  entitled  to  the  said  profit  and 
should  not  be  held  liable  to  account  to  any  one  there- 
for ;  but  that  if  it  should  be  held  that  they  were  liable 
to  account  therefor,  it  should  not  be  to  the  complain- 
ant, but  to  the  syndicate  claimed  by  them  to  have 
been  organized  to  purchase  said  property  and  then  to 
sell  same  to  a  corporation  to  be  subsequently  organ- 
ized. 

The  material  facts  presented  by  this  record,  as  we 
understand  them,  are  substantially  as  follows:  The 
defendant,  D.  S.  Pate  Lumber  Co.,  was  an  Illinois  cor- 
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poration  with  a  capital  of  one  hundred  thousand  dol- 
lars, conducting  a  general  lumber  business.  Its  stock 
was  owned,  except  five  shares,  by  the  defendants,  D.  S. 
Pate,  George  J.  Pope  and  John  K,  Joice,  in  substan- 
tially equal  parts.  Joice  secured  an  option  in  writing 
dated  November  17, 1899,  good  for  thirty  days,  where- 
in Wetherbee  Bros,  of  Quitman,  Mississippi,  agreed  to 
sell  a  lumber  mill,  timber  rights,  etc.,  for  the  sum  of 
$35,000,  the  time  of  which  was  subsequently  extended 
by  the  Wetherbees  or  a  renewal  thereof  secured ;  and 
whether  an  extension  or  renewal  we  deem  immaterial. 
Joice  also  secured  from  the  Wetherbees  another  op- 
tion, so-called,  the  same  in  all  particulars  as  the  said 
$35,000  option,  except  the  selling  price  therein  stated 
was  $60,000.  Joice  was  attempting  to  make  a  sale  of 
said  property  when,  through  W.  E.  Bansom,  he  began 
negotiations  with  the  said  Perley  Lowe,  C.  F.  Thomp- 
son and  William  Templeton,  comprising  the  firm  of 
Lowe,  Templeton  &  Miller,  also  in  the  lumber  busi- 
ness. There  is  much  conflict  of  testimony  in  relation 
to  the  securing  by  Joice  of  the  extension  or  renewal 
of  his  said  option  and  the  exact  time  and  the  details 
of  his  first  meeting  with  Lowe  et  al.  However,  on  a 
careful  consideration  of  all  the  evidence  relating  there- 
to, we  believe  that  the  said  extension  or  renewal  was 
secured  by  Joice  subsequent  to  his  first  talk  with  Ban- 
som about  interesting  the  Lowe  firm  in  said  property, 
and  was  secured  in  contemplation  of  negotiating  with 
the  Lowe  firm  and  organizing  a  corporation  to  pur- 
chase the  property.  At  a  meeting  of  all  the  inter- 
ested parties  on  January  11  or  12,  1900,  Joice  pre- 
sented his  $60,000,  option  and  the  negotiations  culmi- 
nated in  the  signing  of  the  following  instrument,  pre- 
viously prepared  by  Joice  and  by  him  claimed  to  have 
been  drawn  for  use  with  other  parties  with  whom  he 
had  been  negotiating : 

**For  and  in  consideration  of  the  sum  of  one  dol- 
lar ($1.00)  and  the  benefits  to  be  derived,  we,  the  un- 
dersigned, mutually  agree  to  subscribe  the  amount  set 
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opposite  our  names  to  the  capital  stock  of  a  company 
to  be  incorporated  for  the  sum  of  one  hundred  thou- 
sand dollars  ($100,000).  The  primary  reasons  for  the 
incorporation  and  the  understanding  is  that  the  com- 
pany purchase  a  certain  timber  contract  and  saw  mill, 
as  outlined  in  papers  hereto  attached. 

**In  event  that  total  subscription  is  not  made  this 
agreement  shall  be  null  and  void. 

**As  evidence  of  good  faith  we  agree  to  pay  to  a 
trustee,  appointed  by  the  subscribers  to  this  agree- 
ment, one  per  cent  (1%)  of  the  amount  of  our  several 
subscriptions  immediately  upon  notification  of  com- 
pleted subscription. 

**It  is  further  agreed  that  the  subscribers  to  this 
agreement,  after  subscription  has  been  made  in  full, 
shall  call  a  meeting  and  appoint  a  committee,  for  the 
thorough  investigation  of  the  timber  lands,  titles,  etc., 
and  if  it  is  unanimously  agreed  by  the  subscribers,  we 
then  agree  to  pay  within  ten  (10)  days  from  date  of 
notice,  a  second  payment  of  fifty-nine  per  cent  (59%) 
on  our  subscription.  The  balance  of  the  subscription 
— ^forty  per  cent  (40%)  shall  be  subject  to  call  at  any 
time  and  payable  within  ten  (10)  days  from  date  of 
notice.  Payments  shall  be  made  to  a  trustee  elected  by 
the  subscribers,  same  to  be  exchanged  for  capital  stock 
of  the  company,  which  shall  be  issued  as  soon  as  com- 
pany is  organized. 

**It  is  further  agreed  that  the  expenses  of  the  com- 
mittee appointed  to  examine  the  lands,  titles,  etc., 
shall  be  divided  equally  between  the  subscribers,  ac- 
cording to  their  subscriptions. 

**In  event  the  purchase  is  not  made,  all  subscrip- 
tions shall  be  returned  to  the  subscribers. 
Lowe,  Templeton  &  Miller,  $50,000 

Dollars. 

Pate  Lumber  Co.  $25,000 

Dollars. 

C.  F.  Thompson,  Jr.,  $15,000 

Dollars. 

W.  B.  Ransom,  $10,000 

$100,000 
dollars.^* 

Vol.  CLXXVI — 8 
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Bansom  went  to  Mississippi  and  investigated  the 
property  and  made  a  favorable  report  thereon.  Joice 
also  went  to  Mississippi  and  secured  additional  prop- 
erty from  the  Wetherbees  to  be  included  in  the  deal 
for  additional  compensation  and  valuable  concessions 
from  other  parties  in  case  the  deal  with  the  Wether- 
bees was  consummated.  Thompson  and  Lowe  followed 
and  many  conferences  were  had  and  further  negotia- 
tionSy  but  Joice  alone  conducted  all  the  negotiations 
with  the  Wetherbees,  requesting  Thompson  and  Lowe 
not  to  talk  to  them.  Joice  urged  the  closing  of  the 
deal  and  arrangements  being  made  to  include  other 
property,  on  January  31  Thompson  gave  Joice  a  check 
to  give  the  Wetherbees  as  the  first  payment  on  the 
contracti  as  follows : 

''tHB  THOMPSON  LUMBEB  CO., 

*' Chicago,  Jan.  31, 1900. 
'*Pay  to  the  order  of  John  J.  Joice,  trustee  ($5,000) 
five  thousand  dollars. 

**The  Thompson  Lumber  Co.. 
**By  C.  F.  Thompson,  Jr., 

**  President 
"To  Union  National  Bank, 
** Chicago,  HI." 

This  check  was  endorsed  by  Joice  personally  and  as 
trustee  and  delivered  to  the  Wetherbees  and  by  them 
accepted  and  collected,  as  the  first  payment  on  the 
$35,000  option  held  by  Joice.  At  the  time  of  the  said 
payment  the  Wetherbees  made  and  delivered  to  Joice 
what  was  designated  a  "Memorandum  of  Sale"  as 
follows : 

"Quitman,  Miss.,  January  31,  1900. 
"memobandum  of  salb. 
"We  hereby  sell  and  guarantee  to  convey  and  trans- 
fer with  perfect  title  and  clear  of  all  encumbrances 
to  J.  K.  Joice  all  of  the  real  and  personal  properties, 
also  options  and  contracts  covered  by  our  option  to 
the  said  J.  K.  Joice,  dated  November  17, 1899,  and  with 
supplement  to  same  dated  January  25,  1900.  It  being 
understood  that  whatever  amount  the  inventory  of  the 
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commissaries  shall  run  short  of  $6,000  the  same  shall 
be  deducted  from  the  total  sum.  The  titles  and  trans- 
fers to  be  made  to  J.  K.  Joice,  trustee,  to  be  held  in 
trust  for  individual  interests. 

**In  consideration  of  the  above  we  hereby  acknowl- 
edge receipt  of  ($5,000)  five  thousand  dollars.  Bal- 
ance of  payment  to  be  made  as  soon  as  papers  are 
prepared  and  within  (15)  fifteen  days  from  tiiis  date. 

**Witnesseth  our  signatures. 

^*  (Signed)  C.  P.  Wetherbee. 
**  (Signed)  W.  0.  Wetherbee. 
'*  Witness: 

**(1)  J.  G.  Wetherbee,  Jr. 

*'(2)  J.  E.  Hand.'' 

Thereupon  Bansom  took  possession  of  certain  of  the 
premises  and  operated  same  under  the  name  of  ' '  John 
K.  Joice,  trustee. ' '  The  parties  interested  met  in  Chi- 
cago, February  5,  and  agreed  that  the  capital  stock  of 
the  proposed  corporation  be  increased  to  $150,000,  and 
authorized  Joice  to  call  for  the  payment  of  fifty  per 
cent,  of  the  said  subscriptions.  Joice  then  made  the 
call  by  writing,  and  sending  to  the  subscribers  a  let- 
ter of  which  the  following  is  a  copy,  except  as  to  names 
and  amounts: 

(Letterhead  of  D.  S.  Pate  Lumber  Co.) 

**  Chicago,  February  6,  1900. 
**Perley  Lowe  and  Others,  City- 

** Gentlemen:  On  January  16th  and  February  5th 
you  subscribed  $75,000  to  the  capital  stock  of  the  Mis- 
sissippi Lumber  Co. 

**At  a  meeting  February  5th  it  was  unanimously 
agreed  that  fifty  per  cent  of  the  subscription  was  due 
and  payable  at  call.  Your  proportion  due  is  therefore 
$37,500,  less  cash  paid  January  16th,  $250,  balance  due 
$37,250. 
''Please  make  check  payable  to  J.  K.  Joice,  trustee. 

'  *  Eespectf uUy  yours, 

'*J.  K.  Joice, 
''Trustee.*' 

The  said  sum  mentioned  was  paid  him  and  he  ac- 
knowledged same  by  the  following: 
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(Letterhead  of  D.  S.  Pate  Lumber  Co.) 

'*  Chicago,  February  10,  1900. 
**Eeceived  of  Perley  Lowe  &  Co.  thirty-seven  thou- 
sand five  hundred  &  00/100  dollars,  which  I  hold  as 
trustee  for  the  Mississippi  Lumber  Company,  and 
agree  to  transfer  as  directed  by  request  of  the  direct- 
ors of  the  company  as  soon  as  they  are  legally  incor- 
porated. 

**J.  K.  Joice, 
'*  Trustee. 
''$37,500.00.'' 

Other  subscriptions  were  collected  by  Joice  and  on 
February  12th  he  paid  of  the  money  so  collected  to 
the  Wetherbees  the  sum  of  $60,815.75,  being  the  bal- 
ance of  the  alleged  purchase  price  of  $60,000  and  the 
price  of  the  additional  property  included  in  the  deal. 
This  payment  was  made  in  six  checks,  five  of  which 
were  signed  *  *  J.  K.  Joice,  trustee, ' '  and  one  for  $5,000 
signed  '*D.  S.  Pate  Lumber  Co.,  J.  K.  Joice,  Treas."  At 
the  same  time  Joice  received  from  the  Wetherbees  New 
York  drafts  for  $25,000,  which  he  sent  to  the  D.  S. 
Pate  Lumber  Co.,  which  amount  was  entered  in  its 
books  to  the  credit  of  the  Mississippi  Lumber  Co. ;  and 
the  Pate  Lumber  Co.  on  February  15th  apportioned 
its  subscription  of  $25,000  of  the  capital  stock  of  the 
Mississippi  Lumber  Co.  to  Pate  $8,000,  Pope  $8,000 
and  to  Joice  $9,000.  On  the  payment  of  the  said 
$60,815.75  to  the  Wetherbees  on  February  12th,  con- 
veyances were  made  of  a  part  of  the  premises  to  '*  J. 
K.  Joice,  trustee,"  and  subsequently  the  remainder 
thereof  as  agreed  upon  were  also  conveyed  to  ''J.  K. 
Joice,  trustee,"  all  of  which  said  premises  were  subse- 
quently, after  the  organization  of  the  Mississippi  Lum- 
ber Company  as  a  corporation,  conveyed  to  it  for  a 
nominal  consideration  by  '*J.  K.  Joice,  trustee." 

A  license  was  issued  by  the  secretary  of  state  to  open 
books  of  subscription  to  the  capital  stock  of  the  com- 
plainant corporation  and  the  same  was  subscribed  for 
under  date  of  February  8th,  as  follows : 
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1^ 

' '  NAMES.                                                     SHABES.  AMOUNT. 

Perley  Lowe   450  $  45,000 

C.  F.  Thompson  225  22,500 

G.  J.  Pope  80  8,000 

D.  S.  Pate   80  8,000 

J.  K.  Joice    215  21,500 

G.  H.  Deeves  50  5,000 

Wm.  Templeton   150  15,000 

C.  P.  Miller  by  W.  Templeton    100  10,000 

W.  B.  Ransom   150  15,000 


1,500  $150,000.^^ 
February  19th  at  a  duly  called  meeting  of  said  sub- 
scribers, Perley  Lowe,  C.  F.  Thompson,  Wm.  Temple- 
ton, J.  K.  Joice  and  D.  8.  Pate  were  elected  directors 
and  a  report  made  thereof,  as  required  by  law,  to  the 
secretary  of  state,  and  a  charter  issued  to  said  com- 
pany and  filed  in  the  recorder's  oflBce  of  Cook  county, 
Illinois,  February  27,  1900.  That  the  company  was 
organized  with  a  capital  of  $150,000,  instead  of  $100,- 
000,  as  first  arranged,  we  think  is  immaterial  to  the 
issues.  Certificates  of  stock  in  the  said  company  were 
thereupon  issued,  not  in  payment  of  the  said  prem- 
ises purchased,  but  to  the  individual  subscribers  of 
the  stock,  equal  to  and  in  consideration  of  the  amount 
paid  by  them  on  their  respective  subscriptions  to  Joice 
as  trustee;  and  entries  showing  same  made  in  the 
books  of  the  complainant  corporation  under  the  direc- 
tion  of  Thompson  in  consultation  with  Lowe,  Temple- 
ton, Joice  and  Pope. 

In  August,  1902,  Pate,  Pope  and  Joice  sold  their 
250  shares  so  received  and  paid  for  by  them  with  the 
said  $25,000  for  $125  per  share ;  and  not  until  a  short 
time  prior  to  the  filing  of  the  bill  herein  did  the  cross- 
complainants  and  officers  of  the  complainant  learn  that 
the  said  profit  had  been  made  by  the  said  defendants. 
The  record  is  voluminous  and  the  abstract  thereof 
consists  of  over  eight  hundred  pages.  There  was  much 
conflict  of  testimony  in  respect  to  the  issues  involved, 
but  it  seems  to  us  neither  practical  nor  necessary  to 
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state  same  more  in  detail.  We  have  only  attempted 
a  brief  summary  of  certain  material  facts  we  think 
established  that  will  make  the  situation  sufficiently 
clear  to  an  understanding  of  the  application  of  the 
principles  of  law  we  believe  are  here  controlling. 

On  a  careful  study  of  the  record  we  arrive  at  the 
conclusion  that  the  money  to  purchase  said  property 
was  paid  to  Joice  as  trustee.  It  was  claimed  by  the 
complainant  that  when  Joice  began  the  negotiations 
in  question  his  option  had  expired.  This  Joice  denied. 
At  any  rate  he  secured  its  renewal  or  extension,  and 
thereunder  might  have  sold  the  property  and  been  en- 
titled to  the  profit  resulting  therefrom;  but  we  are  of 
the  opinion  that  under  all  the  facts  and  circumstances 
in  evidence,  the  transaction  was  not  a  sale  by  Joice 
under  his  option,  but  was  a  purchase  thereunder  by 
him,  acting  in  behalf  of  and  representing  others,  and 
wherein  he  was,  and  termed  himself,  *' trustee. '^  While 
it  may  be  true  that  he  intended  his  position  to  be  that 
of  vendor,  it  is  clear  from  the  evidence  that  practically 
every  paper  drawn  and  every  act  done  by  him  from 
the  time  of  presenting  the  subscription  agreement  on 
January  11th  or  12th  was,  and  by  himself  so  desig- 
nated, in  the  capacity  of  and  as  a  trustee;  and  under 
such  circumstances  he  cannot  in  justice  and  equity  es- 
cape the  duties  and  responsibilities  of  such  trustee- 
ship. 

Whether  he  was  the  trustee  for  the  individuals  as 
subscribers  to  a  syndicate  to  purchase  the  said  prem- 
ises or  trustee  for  the  complainant,  is  perhaps  not  so 
clear.  If  the  said  syndicate,  so  called,  did  in  fact 
make  the  purchase  of  said  property  and  pay  therefor, 
and  then  sell  same  to  the  complainant  corporation, 
receiving  payment  therefor  in  the  stock  of  the  com- 
plainant, then,  whatever  might  be  the  liability  of  the 
defendants  to  the  members  of  the  syndicate,  it  would 
seem  there  could  be  no  liability  herein  to  the  com- 
plainant. If,  however,  the  capital  stock  of  thje  com- 
plainant was  paid  for  in  money  to  Joice,  acting  for 
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and  representing  the  proposed  corporation,  and  the 
money  so  paid  him  was  nsed  by  him  to  pay  for  the 
said  property^  it  would  seem  that  any  secret  profit 
made  in  snch  transaction  wonld  be  from  tiie  money  be- 
longing to  the  proposed  corporation,  and  it  might  re- 
coTer  the  secret  profit  so  made,  even  though  the  prop- 
erty purchased  wonld  be  worth  the  amount  paid  there- 
for, which  seems  to  be  the  situation  in  the  case  at  bar. 

That  there  is  no  right  of  action  in  the  complainant, 
much  reliance  is  placed  by  the  defendants  in  the  cases 
of  Old  Dominion  Copper  Min.  &  S.  Co.  v.  Lewisohn, 
210  U.  S.  206,  affirming  79  0.  C.  A.  534,  and  Maxwell 
V.  McWilliams,  145  HI.  App.  155.  In  the  Lewisohn 
case,  supra,  the  court  held  that  the  corporation  knew 
all  that  was  known  to  Bigelow  and  Lewisohn,  who  were 
selling  the  property  to  the  company,  and  that  there 
was  therefore  no  concealment  from  the  company  of 
the  facts ;  very  different  from  the  case  at  bar.  Li  the 
Maxwell  case,  supra,  as  we  understand  it,  the  court 
found  that  Mr.  Lord  was  given  the  money  as  agent  for 
the  subscribers,  and  the  purchase  of  the  property 
there  in  question  was  made  by  him  for  the  said  sub- 
scribers. As  it  seems  to  us,  there  is  a  marked  differ- 
ence in  this  case  from  the  one  at  bar,  unless  of  course 
the  court  should  here  find  as  a  fact  that  Joice  was  act- 
ing for  and  on  behalf  of  the  subscribers  to  the  agree- 
ment first  mentioned  as  individuals,  and  that  the  said 
individuals,  and  not  the  proposed  corporation,  pur- 
chased the  said  property  from  the  Wetherbees.  The 
master  found  the  said  purchase  was  by  the  proposed 
corporation,  and  the  chancellor  found: 

**That  from  January  12,  1900,  it  was  the  constant 
intention  of  the  parties  to  organize  a  corporation ;  that 
it  was  the  constant  intention  of  all  of  the  parties  from 
then  that  the  money  paid  by  tiiem  should  be  paid  for 
the  capital  stock  of  said  corporation  to  be  organized ; 
that  all  of  the  money  that  was  paid  by  all  of  the  par- 
ties was  in  payment  of  the  capital  stock  of  ^the  com- 
pany/ and  was  in  equity  the  property  of  Hhe  com- 
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pany ;  ^  that  said  Joic^,  as  to  all  of  the  said  money  held 
by  him,  was  in  equity,  trustee  for  '  the  company.  ^  ^ ' 

We  are  not  inclined  to  hold  to  the  contrary,  and 
under  such  circumstances  we  think  that  the  complain- 
ant is  entitled  to  recover.  Pittsburg  Mining  Co.  v. 
Spooner,  74  Wis.  307 ;  Woodbury  Heights  Land  Co.  v. 
Loudenslager,  55  N.  J.  Eq.  78 ;  Hayward  v.  Leeson,  176 
Mass.  310;  Hinkley  v.  Sac  Oil  &  Pipe  Line  Co.,  132 
Iowa  396 ;  Lomita  Land  &  Water  Co.  v.  Robinson,  154 
Cal.  36;  Yeiser  v.  U.  S.  Board  &  Paper  Co.,  107  Fed. 
340. 

It  is  insisted  by  the  defendants  that  Joice  was  not 
an  agent  of  the  proposed  corporation  because  there 
can  be  no  agency  for  a  corporation  not  in  existence. 
While  that  may  be  correct  as  a  general  rule  of  law, 
we  do  not  think  the  principle  applicable  to  the  case  at 
bar.  We  think  the  evidence  proves  that  Joice  was  a 
promoter  of  the  complainant;  and  it  has  been  repeat- 
edly held  that  a  promoter  of  a  corporation  occupies 
a  trust  relation  to  it,  and  will  not  be  permitted  to  re- 
tain a  secret  profit  made  by  him  in  his  sales  or  pur- 
chases for  the  proposed  corporation.  In  10  Cyc.  274, 
it  is  said:  ** Although  the  promoters  of  a  corporation 
are  not  its  agents  for  the  purpose  of  binding  it  by 
their  acts  and  engagements,  yet  they  are  fiduciaries, 
•  *  *  They  are  trustees  in  a  sense  which  disables 
them  from  taking  to  themselves  a  secret  profit  made 
out  of  their  trust  to  the  detriment  of  the  future  cor- 
poration or  its  members ;  and  they  will  be  required  to 
account  for  such  profits  to  the  corporation,  to  its  share- 
holders, or  to  its  receiver  or  representatives  in  insol- 
vency proceedings. ' ' 

Thompson  on  Corporations  (2d  Ed.),  sec.  103,  dis- 
cussing the  duty  of  a  promoter  toward  the  corpora- 
tion, says :  **They  occupy  in  these  respects  a  fiduciary 
relation,  or  a  relation  of  trust  and  confidence,  and  this 
being  the  case  they  are  bound  by  the  same  rules  and 
principles  that  govern  all  persons  acting  in  a  fiduciary 
capacity  or  relation.    It  is  now  the  settled  law  that 
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a  promoter  of  a  corporation  stands  in  a  fiduciary  re- 
lation to  the  corporation  of  which  he  is  a  promoter/' 
In  section  104  the  author  states  the  rule  that  promoters 
are  not  entitled  to  secret  profits ;  also  in  section  1234 
that  directors  must  account  to  the  corporation  for  se- 
cret profits.  It  will  be  observed  that  Mr.  Joice  and 
Mr.  Pate  were  both  directors  of  the  complainant  upon 
its  organization,  and  when  the  transactions  in  ques- 
tion were  finally  consummated. 

Complaint  is  made  that  the  decree  is  erroneous  in 
holding  Pate,  Pope  and  the  Pate  Lumber  Co.  liable 
for  the  said  secret  profit.  The  evidence  shows  that 
Pate  and  Pope  knew  of  the  said  secret  profit  and  that 
it  was  deposited  with  the  Pate  Lumber  Co.  and  by  it 
apportioned  among  the  said  Pate,  Pope  and  Joice.  It 
being  determined  that  the  said  Joice  was  a  trustee  of 
the  complainant  in  the  collection  of  the  money  paid  in 
on  the  subscriptions  for  its  stock  and  in  the  purchase 
therewith  of  the  property  in  question  for  the  com- 
plainant the  secret  profit  made  by  him  became  a  trust 
fund.  In  First  Nat.  Bank  of  Metropolis  v.  Leech,  207 
111.  215,  the  court,  citing  many  authorities  in  support 
thereof,  quote  the  rule  we  think  here  applicable,  as 
follows:  ''The  doctrine  is,  that  a  purchaser  with  no- 
tice of  a  trust,  either  express  or  implied,  becomes  him- 
self a  trustee  for  the  beneficiary  with  respect  of  the 
property,  and  is  bound  in  the  same  manner  as  the  or- 
iginal trustee  from  whom  he  purchased, — and  this  even 
though  he  is  a  purchaser  for  a  valuable  consideration. ' ' 

It  is  claimed  that  the  master's  fees  allowed  by  the 
court  are  exorbitant  and  unreasonable.  The  argu- 
ments were  heard  by  the  master  in  July,  1905,  and 
he  did  not  begin  to  prepare  his  report  until  May,  1907. 
The  defendants  say  that  a  great  amount  of  time  taken 
by  the  master  in  the  preparation  of  his  report,  and 
for  which  he  charged  and  the  court  allowed,  was  nec- 
essarily occasioned  by  his  own  delay  in  taking  up  and 
making  his  report,  which  contained  a  recital  of  cer- 
tain testimony,  many  findings  and  his  reasons  there- 
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for.  The  defendants'  argument  appeals  to  ns  and  we 
would  be  inclined  to  sustain  the  objection  to  the  de- 
cree in  this  respect  if  we  found  any  evidence  in  the 
record,  which  we  do  not  and  none  is  pointed  out  to  us, 
that  the  delay  of  the  master  of  nearly  two  years  be- 
fore he  began  the  preparation  of  his  report,  was  not 
caused  by  the  parties  or  either  of  them,  but  was  his 
own  fault. 

With  the  said  $25,000  secret  profit  the  defendants 
paid  on  their  subscriptions  to  the  capital  stock  of  the 
complainant  and  Joice,  Pate  and  Pope  received  there- 
for 250  shares  of  said  stock.  About  September  1, 1902, 
they  sold  this  stock  for  $31,250,  making  a  profit  of 
$6,250,  The  decree  provided:  **That  complainant, 
the  Mississippi  Lumber  Company,  is  entitled  to  have 
and  recover  from  the  defendants,  Davey  S.  Pate,  John 
K.  Joice  and  Geo.  J.  Pope,  the  sum  of  thirty-one  thou- 
sand two  hundred  and  fifty  dollars  ($31,250)  with  in- 
terest at  the  rate  of  five  (5)  per  cent  per  annum,  on 
twenty-five  thousand  dollars  ($25,000)  of  said  amount, 
from  February  15, 1900,  to  this  date,  and  on  sixty-two 
hundred  and  fifty  dollars  ($6,250)  of  said  amount 
from  September  1,  1902,  to  this  date,  being  a  total  of 
forty.four  thousand  seven  hundred  ninety-nine  and 
24/100  dollars  ($44,799.24),  which  said  amount  of 
money  the  said  defendants,  Davey  S.  Pate,  George  J. 
Pope  and  John  K.  Joice  are  hereby  directed,  ordered, 
adjudged  and  decreed  to  pay  to  complainant,  within 
ten  (10)  days  from  this  date,  and  that  in  default  of 
said  payment  that  execution  issue  therefor.^' 

The  defendants  contend  that  a  recovery  should  not 
be  allowed  for  both  interest  and  profits.  It  will  be 
observed  that  the  decree  gives  the  complainant  $6,250, 
the  profits  from  the  investment  of  the  said  $25,000 
made  from  the  date  thereof,  February  15,  1900,  to 
September  1,  1902,  when  the  stock  was  sold,  and  also 
interest  on  the  said  $25,000  "from  February  15,  1900, 
to  this  date.^^  In  other  words,  the  complainant  is 
given  both  the  interest  on  said  $25,000  from  February 
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15,  1900,  to  September  1,  1902,  and  the  profits  made 
therefrom  during  the  said  time.  We  think  it  well  set- 
tled that  the  cestui  que  trust  is  entitled  to  either  the 
profits  or  the  interest,  but  not  to  both.  It  is  evident 
from  the  record  that  its  choice  was  the  profits,  and 
those  will  be  allowed.  The  interest  on  the  said  $25,000 
at  five  per  cent,  from  February  15, 1900,  to  September 
1, 1902,  is  $3,177.05,  and  should  not  have  been  allowed 
the^^mplainant.  The  decree  is  modified  by  deduct- 
ing the  said  $3,177.05  from  the  amount  allowed  there- 
in to  the  complainant,  and  as  so  modified  it  is  affirmed 
and  the  complainant  taxed  the  costs  of  this  appeal. 

A-ffirmed. 


Ida  E.  Hack  Barber,  Appellee,  v.  Samuel  A.  Tolman,  Appellant. 

Oen.  Ho.  16,610. 

1.  APPEALS  AND  iBBOBs — appeal  from  /InoZ  decree.  An  appeal 
from  a  final  decree  is  a  matter  of  right 

2.  Appeals  and  ebbobs — tent  in  determining  whether  reference 
decree  i9  final  or  interlocutory.  Where  a  decree  refers  a  cause  to 
a  master.  If  the  things  to  be  done  or  the  facts  to  be  ascertained 
are  in  execution  of  the  decree,  then  the  decree  is  final,  but  if  the 
things  to  be  done  or  the  facts  to  be  ascertained  are  preparatory 
to  a  decision  and  final  decree,  then  the  decree  is  interlocutory. 

3.  Appeals  and  ebbobs — when  decree  ordering  reference  is  inter- 
locutory.  Where  additional  collateral  security  is  deposited  with 
the  holder  of  a  note  and  on  a  bill  in  equity  by  the  pledgor  against 
the  holder  the  court  finds  that  the  holder  contracted  to  turn  over 
certain  collateral  when  the  note  was  paid,  that  payments  had  been 
made  and  that  collateral  had  been  received,  and  further  decrees 
that  the  cause  be  referred  to  a  master  to  determine  by  an  account- 
ing and  a  discovery  whether  the  note  had  been  overpaid  and  whether 
the  securities  had  been  converted  and,  if  so,  their  value,  but  many 
matters  put  in  issue  pertaining  to  the  securities  are  not  determined 
by  the  decree  and  can  only  be  determined  by  a  hearing  thereon 
adjudicating  the  rights  of  the  parties,  the  decree  is  not  a  final  decree 
from  which  an  appeal  may  be  taken. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1910.  Appeal  dismissed.  Opinion  filed  December  30,  1912. 
Rehearing  denied  January  13,  1913. 
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Albebt  Kocoueek  and  Musgrave,  Oppenheim  &  Lee, 
for  appellant;  John  H.  S.  Lee,  of  counsel. 

H.  8.  &  F.  S.  OsBOBNB  and  Eobebt  F.  Pettibonb, 
for  appellee. 

Mb.  Pbesiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  appellee  filed  a  bill,  as  amended,  alleging,  inter 
alia,  that  on  September  9,  1891,  the  appellant  loaned 
to  Charles  P.  Packer,  as  agent  of  the  shareholders  of 
the  Park  National  Bank,  the  sum  of  $22,965.35  upon 
a  note  dated  August  29,  1891,  for  the  sum  of  $25,500, 
payable  to  the  order  oif  the  said  Packer  six  months 
after  date,  with  interest  at  the  rate  of  seven  per  cent, 
per  annum  after  date  thereof,  signed  by  M.  T.  Eob- 
erts  and  others  and  endorsed  by  the  said  Packer  and 
delivered  to  the  said  appellant  in  consideration  of  the 
said  loan,  together  with  certain  collateral  as  security 
for  the  payment  of  the  said  note;  that  on  or  about 
September  9,  1896,  the  appellee  delivered  certain  col- 
lateral to  appellant  as  additional  security  for  the  pay- 
ment of  the  said  note,  and  in  consideration  thereof 
the  appellant  agreed  with  the  appellee  that  upon  the 
payment  of  the  said  note,  he,  the  said  Tolman,  **  would 
turn  over  to  your  oratrix  certain  collateral  remaining 
in  his  hands  which  had  theretofore  been  deposited  with 
said  Tolman  as  security  for  the  payment  of  said  note 
and  had  been  by  him  sold  under  collateral  powers  of 
sale  and  bought  in  at  such  sales  by  said  Tolman,  a  pre- 
cise description  of  which  collateral  your  oratrix  is  un- 
able to  give  without  an  accounting,  as  hereinafter 
prayed,"  and  would  also  turn  back  to  your  oratrix  as 
soon  as  said  note  should  be  paid  certain  property  here- 
inafter described,  then  and  there  by  your  oratrix  con- 
veyed and  turned  over  to  said  Tolman  as  further  col- 
lateral security  for  the  payment  of  said  note;"  that 
said  appellant  had  been  paid  more  than  seventy  thou- 
sand dollars  on  the  said  note ;  that  certain  of  said  col- 
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lateral  had  been  foreclosed  and  bought  in  by  said  ap- 
pellant and  he  was  about  to  secure  a  deed  thereto  and 
take  possession  thereof,  unless  restrained  by  the  or- 
der of  the  court,  although  appellee  was  entitled  to  said 
premises  and  the  possession  thereof;  that  said  Tol- 
man  had  been  requested  to  carry  out  the  said  agree- 
ment, **but  has  failed  and  refused  to  account  with 
your  oratrix  with  respect  to  said  $25,500  note  and  the 
indebtedness  evidenced  thereby,  and  has  failed  and  re- 
fused to  turn  over  to  your  oratrix  the  said  collateral 
pledged  for  said  note.''  The  prayer  was  for  a  discov- 
ery and  accounting  and  '  *  that  said  Tolman  may  be  de- 
creed to  deliver  to  your  oratrix  all  the  securities  and 
property  now  in  the  hands  of  said  Tolman  which  were 
pledged  as  security  for  the  payment  of  said  twenty- 
five  thousand  five  hundred  dollar  ($25,500)  note  and 
by  said  Tolman  sold  and  bought  in  and  also  to  de- 
liver to  your  oratrix  proper  deeds  of  conveyance  of 
the  real  estate  pledged  for  the  payment  of  said  twenty- 
five  thousand  five  hundred  dollar  ($25,500)  note,  and 
that  if  said  Tolman  has  misappropriated,  wasted,  or 
diverted  any  of  said  securities  or  property,  that  he 
may  be  decreed  to  pay  to  your  oratrix  the  value  there- 
of, and  that  if  it  shall  be  found  upon  said  accounting 
that  since  the  payment  in  full  of  the  indebtedness  due 
to  said  Tolman  on  account  of  said  twenty-five  thou- 
sand five  hundred  dollar  ($25,500)  note,  said  Tolman 
has  sold  or  otherwise  disposed  of  any  of  the  securities 
so  as  aforesaid  held  by  him,  he  shall  be  decreed  to  pay 
the  proceeds  of  said  sales  or  the  value  of  said  securi- 
ties to  your  oratrix;  that  said  Tolman  be  restrained 
and  enjoined  from  taMng  out  a  deed  upon  the  master's 
certificate  upon  the  premises  hereinabove  described, 
and  may  be  decreed  to  endorse  and  deliver  the  said 
certificate  to  your  oratrix,  and  that  your  oratrix  may 
have  such  further  and  other  or  different  relief  as  to 
equity  shall  seem  meet." 

The  appellant  answering  admitted  the  execution  and 
delivery  to  him  of  the  said  $25,500  note,  and  alleged 
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that  he  purchased  the  same  from  the  said  Packer ;  that 
the  said  Packer  was  the  agent  of  the  shareholders  of 
the  Park  National  Bank ;  that  the  said  bank  was  in  the 
hands  of  a  receiver  and  in  consideration  of  certain 
services  rendered  by  the  said  appellant  to  said  Packer 
and  shareholders  pertaining  to  the  affairs  of  said  bank, 
it  was  agreed  that  the  appellant  ^s  compensation  there- 
for should  be  $2,300,  and  that  the  said  sum  was  de- 
ducted from  the  payment  of  the  purchase  price  of  the 
said  $25,500  note.  The  appellant  by  his  answer  de- 
nied substantially  all  the  other  material  averments  of 
the  bill  as  amended,  and  alleged  what  he  claimed  were 
the  facts  in  relation  to  all  of  the  said  transactions 
and  the  various  collateral  deposited  as  security  for 
said  note  and  also  set  up  judgments  in  various  courts 
in  relation  to  the  said  collateral,  which  he  claimed  were 
a  bar  to  this  action.  The  answer  is  voluminous,  but 
from  the  view  we  take  of  this  appeal,  it  is  not  neces- 
sary to  recite  same  in  more  detail.  A  replication  was 
filed  and  on  a  hearing  before  the  chancellor  a  decree 
was  entered  sustaining  appellee's  contentions  that  the 
appellant  agreed  with  the  appellee  that  whenever  he 
was  reimbursed  for  the  money  advanced  that  appel- 
lant would  return  to  appellee  the  securities  held  by 
him  for  the  payment  of  said  money  so  advanced,  and 
that  the  said  amount  was  $22,965.35 ;  that  the  appellee 
had  an  interest  in  said  securities ;  that  the  conveyances 
made  by  the  appellee  were  in  the  nature  of  securities 
and  should  be  considered  as  mortgages;  that  the  bill 
was  not  a  bill  for  specific  performance,  but  in  the  na- 
ture of  a  bill  for  redemption  of  said  securities;  that 
there  had  been  no  adjudication  by  former  decisions  of 
the  questions  then  before  the  court ;  that  the  appellee 
was  not  guilty  of  laches ;  that  the  said  Tolman  had  been 
paid  large  sums  of  money  on  the  said  note  and  had 
received  from  time  to  time  collateral  security  for  the 
payment  of  the  said  note,  from  which  he  had  collected 
large  sums.  The  court  referred  the  cause  to  the  mas- 
ter and  ordered: 
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^'1.  The  master  shall  take  the  original  amount  of 
$22,965.35  advanced  on  said  note  on  September  9, 1891, 
and  allow  interest  from  said  date  at  five  per  cent,  per 
aonmn  on  such  portions  of  said  indebtedness  as  re- 
mained from  time  to  time  unextinguished,  crediting  on 
said  indebtedness  all  payments  and  credits  which 
should  be  allowed  thereon.  If  said  indebtedness  is 
overpaid,  when  and  how  much,  and  all  credits  and 
payments  since  it  was  overpaid,  charging  the  defend- 
ant with  interest  at  five  per  cent,  per  annum  on  all  such 
overpayments.  The  accounting  shall  be  brought  down 
to  include  the  date  of  the  master's  report. 

**2.  Of  all  the  securities  at  any  time  delivered  to 
and  held  by  Tolman  as  security  for  said  indebtedness, 
and  what  of  such  securities  are  now  in  existence  and 
held  by  said  Tolman ;  also  if  any  of  said  securities  are 
not  held  by  said  Tolman,  that  he  fully  account  for 
those  so  missing. 

**And  it  is  ordered  that  said  Tolman  produce  before 
the  master  all  his  books,  vouchers,  papers  and  other 
instruments  so  far  as  the  master  shall  deem  the  same 
relevant,  or  to  throw  light  upon  such  accounting. 

**The  master  or  any  party  may  apply  for  further 
directions  as  to  the  accounting  herein  required  to  be 
taken.  The  master  shall  report  the  evidence  taken  be- 
fore him  under  this  order  of  reference  together  with 
his  conclusions  of  fact  and  law  thereon. 

**A11  questions  not  herein  specifically  determined  are 
reserved  for  determination  on  the  entry  of  final  decree 
herein." 

From  said  decree  an  appeal  was  allowed  and  the  ap- 
pellee here  moved  to  dismiss  the  appeal  on  the  ground 
the  decree  is  not  final,  and  said  motion  was  reserved 
to  the  hearing.  An  appeal  from  a  final  decree  is  a 
matter  of  right,  and  if  the  said  decree  be  held  to  be  a 
final  decree,  the  motion  should  be  denied;  but  if  it  is 
not  a  final  decree,  then  the  motion  must  be  allowed. 
In  Barbour's  Chancery  Practice,  vol.  1,  p.  330,  it  is 
said:    **When  a  decree  finally  decides  and  disposes  of 
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the  whole  merits  of  the  cause,  and  reserves  no  further 
questions  or  directions  for  the  future  judgment  of  the 
court,  so  that  it  will  not  be  necessary  to  bring  the 
cause  again  before  the  court  for  its  final  decision,  it  is 
a  final  decree.  And  a  decree  may  be  final,  although 
it  directs  a  reference  to  a  master,  if  all  the  conse- 
quential directions  depending  upon  the  result  of  the 
master 's  report  are  contained  in  the  decree,  so  that  no 
further  decree  of  the  court  will  be  necessary,  upon 
the  confirmation  of  the  report,  to  give  the  parties  the 
full  and  entire  benefit  of  the  previous  decision  of  the 
court.  ^'  In  Rosenthal  v.  Board  of  Education,  239  111. 
29,  the  court  say  (p.  36) :  "A  judgment  or  a  decree 
is  only  final  and  appealable  when  it  terminates  the  lit- 
igation between  the  parties  on  the  merits  of  the  case, 
so  that  when  aflSrmed  the  court  below  has  only  to  pro- 
ceed with  the  execution  of  the  judgment  or  decree. 
Chicago  &  N.  W.  B.  Co.  v.  City  of  Chicago,  148  111. 
141 ;  Gray  v.  Ames,  220  111.  251 ;  Brodhead  v.  Minges, 
198  111.  513.  A  decree  which  retains  the  cause  for  the 
future  determination  of  matters  of  substantial  con- 
troversy between  the  parties  is  not  final  and  appeal- 
able." 

These  definitions  of  a  final  decree  are  clear,  and 
tested  thereby  most  decrees  are  manifestly  final  or 
interlocutory;  but  special  cases  arise  where  it  is  diffi- 
cult to  determine  whether  the  decree  is  final  or  inter- 
locutory. If  upon  a  reference  to  a  master  the  things 
to  be  done,  or  the  facts  to  be  ascertained,  are  in  execu- 
tion of  the  decree,  then  the  decree  is  final;  but  if  the 
things  to  be  done  or  the  facts  to  be  ascertained  are 
preparatory  to  a  decision  and  final  decree,  then  the 
decree  is  interlocutory.  The  failure  to  observe  this 
distinction  sometimes  causes  confusion.  On  the  other 
hand,  with  the  distinction  clearly  in  mind,  it  seems  that 
the  courts  have  disagreed  in  some  instances  whether 
the  things  to  be  done  or  ascertained  on  a  reference 
were  in  execution  of  a  final  decree  or  preparatory 
thereto.    In  Gray  v.  Ames,  220  111.  251,  the  court  say 
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(p.  254) :  ** Where  the  chancellor  fails  to  fix  the  prin- 
ciples by  which  the  accounts  are  to  be  stated  and  judi- 
cial action  on  his  part  is  contemplated  and  necessary, 
or  where  some  equity  other  than  that  involved  in  the 
accounting  remains  for  further  adjudication,  then  such 
decree  is  interlocutory,  unless  the  status  of  the  ac- 
count or  other  matter  to  be  thereafter  determined  is 
apart  from  the  equities  involved.''  (Citing  authori- 
ties.) In  Caswell  v.  Comstock,  6  Mich.  391,  the  court 
entered  a  decree  finding  a  certain  deed  of  conveyance 
was  a  mortgage  and  a  certain  contract  security  for  the 
payment  of  certain  sums  of  money,  and  referred  the 
case  to  the  master  to  take  proof  of  damages  on  an 
alleged  breach  of  contract ;  to  take  proofs  of  sale,  dis- 
position or  conversion  of  certain  real  estate  and  per- 
sonal property,  and  the  court  on  appeal  held  such  de- 
cree interlocutory.  It  would  seem  this  case  is  similar 
in  principle  to  the  case  at  bar. 

The  counsel  for  appellant  urge  that  under  the  ruling 
of  the  court  in  DeGrasse  v.  Gossard  Co.,  236  111.  73, 
this  decree  is  final.  The  court  there  say  that  the  de- 
cree appealed  from  was  a  final  adjudication  of  the 
rights  of  the  parties  and  of  appellant's  liability  as 
charged  in  the  bill,  and  that  there  was  then  due  and 
owing  a  certain  fixed  sum  and  also  an  additional  sum 
of  four  francs  for  each  corset  in  excess  of  the  minimum 
number  manufactured  under  the  contract  in  question, 
and  referred  the  cause  to  the  master  (so  far  as  the 
point  under  discussion  is  involved)  to  determine  the 
number  of  corsets  so  manufactured  and  state  the  ac- 
count. We  do  not  think  this  authority  governs.  In 
the  case  at  bar  the  court  finds  that  the  appellant  en- 
tered into  the  said  contract  with  the  appellee,  as  al- 
leged in  the  bill.  It  is  evident  that  this  question  is  the 
principal  and  controlling  one  in  the  case,  and  had  not 
the  appellee  sustained  this  contention  the  bill  could  not 
be  maintained  upon  the  theory  under  which  it  was 
drawn.    The  right  to  maintain  the  bill  being  found 
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aad  so  decreed  by  the  court,  it  does  not,  however,  fol- 
low that  on  this  record  as  a  matter  of  law  there  is 
anything  due  and  owing  the  appellee  by  the  appellant. 
The  reference  is  not  only  for  an  accounting  to  deter- 
mine that  question,  but  in  connection  therewith  for  a 
discovery;  and  many  matters  of  substantial  contro- 
versy put  in  issue  by  the  pleadings  pertaining  to  the 
securities  involved  are  not  determined,  and,  as  we  un- 
derstand it,  can  only  be  determiued  by  a  hearing  there- 
on and  a  decree  adjudicating  the  rights  of  the  parties 
in  relation  thereto.  In  other  words,  the  reference  is 
not  in  execution  of  the  decree  appealed  from,  but,  as 
it  appears  to  us,  preparatory  to  a  final  decree.  Tested 
also  by  the  definition  of  a  final  decree,  quoted  from  Bo- 
senthal  v.  Board  of  Education,  supra,  we  conclude  that 
while  the  decree  here  appealed  from  did  terminate  the 
litigation  between  the  parties  of  a  portion  of  the  mer- 
its of  the  case,  yet  the  said  decree  retained  the  cause 
for  future  determination  of  other  matters  of  substan- 
tial controversy  between  the  parties,  and  the  appeal 
must  therefore  be  dismissed. 

Appeal 


MaxLohester  Lumber  Company,  Plaintiff  in  Enor,  r.  B.  Hanioii 
and  H.  A.  Hanson,  trading  as  Hanson  Bros.,  Defendants 

in  Error. 

Gen.  Ho.  16,609. 

1.  Byidencb— ^  agent  <m  to  agreement.  In  an  action  fbr  the 
price  of  lumber  deUvered  under  a  contract,  where  defendant  alleges 
that  a  subsequent  agreement  was  made  with  an  agent  of  plaintUT 
whereby  only  the  suitable  lumber  from  the  quantity  delivered  was 
to  be  used  and  paid  for,  testimony  by  such  agent  that  such  an 
agreement  was  made  with  defendant  is  erroneous  and  highly  prej- 
udicial where  the  evidence  tends  to  show  that  such  agent  had  no 
authority  to  bind  plaintiff. 

2.  EhrmENCB-^u^Aen  o^miBeUme  ot  agent  oomvetent.  In  an  action 
for  the  price  of  lumber  delivered,  where  defendant  aOeges  breach 
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of  warranty  as  to  quality*  testimony  as  to  statements  made  by 
an  agent  of  plaintift  as  to  the  quality  is  erroneously  admitted 
where  the  eyidence  tends  to  show  that  such  agent  had  no  authority 
to  bind  plaintiff. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hox.  Wiijjak  H. 
HiNEBAUGH,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term*  1910.  Reversed  and  remanded.  Opinion  filed  December  80, 
1912. 

Holt,  Whbelbb  &  Sidley,  for  plamtiff  in  error. 

Adams^  Bobb  &  Adams,  for  defendants  in  error. 

Mb.  Pbesiding  Justigb  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error,  hereinafter  called  plaintiff, 
brought  suit  in  the  Municipal  Court  of  Chicago  against 
the  defendants  in  error,  hereinafter  called  def endants, 
to  recover  $771.35  for  lumber  delivered  under  a  con- 
tract between  the  said  parties.  The  defendants  ad- 
mitted an  indebtedness  of  $300.26,  and  made  a  tender 
thereof,  together  with  $15  costs,  which  was  refused  by 
the  plaintiff.  On  a  trial  the  jury  returned  a  ver- 
dict for  the  plaintiff,  Assessing  its  damages  at  $356.50, 
and  the  court  entering  judgment  thereon,  the  plaintiff 
sued  out  this  writ  of  error. 

The  defendants  admitted  purchasing  of  plaintiff  a 
certain  quantity  of  yellow  pine  lumber  at  an  agreed 
price,  and  that  said  quantity  of  lumber  was  delivered ; 
but  claimed  that  they  rejected  same,  and  subsequently 
an  agreement  was  made  by  the  defendants  with  a  Mr. 
Clark  as  agent  of  the  plaintiff,  whereby  they  were  to 
use  such  of  said  lumber  as  they  could,  paying  only 
therefor;  and  for  the  lumber  so  used  they  admitted 
their  liability  and  made  tender  of  the  price  thereof. 
Mr.  Clark  testified  that  he  examined  the  lumber  in 
question  and  over  defendants'  objection  was  allowed 
to  testify  to  an  agreement  with  the  defendants  in  sub- 
stance as  claimed  by  them,  without  any  competent 
eyidence  establishing  his  agency  or  his  authority  to 
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make  such  an  agreement  binding  upon  the  plaintiiT. 
In  fact  the  evidence  tended  to  show  that  Mr.  Clark 
had  no  authority  whatever  to  bind  the  plaintiff.  Under 
such  circumstances  his  testimony  in  relation  to  the 
said  so-called  agreement  was  clearly  erroneous  and 
highly  prejudicial  to  the  plaintiff.  The  evidence  that 
the  parties  entered  into  a  new  contract,  as  claimed,  is, 
on  this  record,  imtenable. 

The  defendants  further  urged  a  warranty  and  a 
breach  thereof,  in  that  the  lumber  was  of  a  quality 
inferior  to  that  agreed  upon.  In  this  connection  Mr. 
H.  A.  Hanson  was  permitted  to  testify  to  statements 
made  by  Mr.  Clark  pertaining  to  the  quality  of  said 
lumber,  on  the  theory  that  he  was  the  agent  of  and 
representing  the  plaintiff.  This  was  error.  The  evi- 
dence as  to  the  damages  that  the  defendants  are  en- 
titled to  recoup  on  the  defense  of  breach  of  warranty, 
even  if  it  should  be  held  that  said  defense  was  estab- 
lished by  the  greater  weight  of  the  evidence,  is  not  of 
a  nature  that  would  justify  the  court  in  sustaining  this 
judgment.  We  think  the  errors  mentioned,  in  the  lan- 
guage of  the  Municipal  Court  Act,  substantial  and 
** directly  affecting  the  matters  at  issue,''  and  accord- 
ingly the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


Society  Operaia  San  Crlstoforo  Di  Bicigliano,  Inc.,  JDefendant  in 
Error,  v.  Erank  Bock,  Plaintiff  in  Error. 

Gen.  No.  16,637. 

1.  FumciPAL  ANn  suBETT — What  constitutes  contract.  An  Instru- 
ment reciting  an  obligation  to  answer  for  defalcations,  stated  to 
be  a  formal  declaration  of  obligation  and  guaranty,  that  Is  drawn 
in  the  form  in  use  in  the  civil  law  and  contains  no  condition  of 
defeasance,  is  not  a  bond,  but,  the  obligor  declaring  himself  as 
surety,  expressly  binding  himself  to  be  "directly"  responsible  and 
to  "answer  directly"  to  the  obligee,  it  is  a  contract  of  suretyship, 
although  the  word  "guarantees"  is  used  therein. 
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2.  Affbals  and  ntBOBS — harmlesM  error.  In  an  action  against  a 
surety  of  a  financial  secretary  of  an  organization  which  is  tried 
before  the  court,  testimony  of  a  member  of  an  auditing  committee 
who  claimed  to  have  examined  the  secretary's  books  and  accounts 
and  to  have  interviewed  members  and  made  a  report  of  a  shortage, 
is  inadmissible,  and  likewise  the  report  itself,  but  the  admission  of 
such  evidence  will  not  reverse  where  sufficient  competent  evidence 
of  a  shortage  is  admitted,  since  it  will  be  presumed  that  the  in- 
competent evidence  did  not  Influence  the  court 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoir.  Miohao.  F. 
GiKTEN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1910.    AiBrmed.    Opinion  filed  December  80,  1912. 

William  Schbeidbb^  for  plamtiff  in  error. 
Bbown  &  Navigato,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Smith  delivered  the  opinion 
of  the  court 

The  defendant  in  error,  hereinafter  called  plaintiff, 
brought  suit  against  the  plaintiff  in  error,  hereinafter 
called  defendant,  to  recover  three  hundred  dollars  on 
a  written  instrument  as  follows : 

"Formal  declaration  of  obligation  and  guarantee. 

"In  the  year  1908  on  the  7th  day  of  January,  in 
Chicago,  U.  S.  of  A. 

"Before  me,  Pasquale  Schiavone,  notary  public, 
duly  authorized  to  take  instruments  and  contracts  in 
the  City  of  Chicago,  County  of  Cook  and  State  of  Il- 
linois, having  an  oflSce  at  No.  388  South  Halsted  street, 
personally  appeared :  Guiseppe  Tolve  of  Barile  Prov- 
ince of  Potenza,  Kingdom  of  Italy,  now  domiciled  and 
residing  in  the  City  of  Chicago  and  precisely  at  No. 
121  Vernon  Park  Place,  who  has  declared  and  hereby 
declares  to  occupy  an  office  of  trust  as  financial  secre- 
tary of  the  worthy  society  *San  Cristoforo  di  Ricig- 
liano.  * 

"Frank  Eocchi,  a  land  owner  and  uncle  of  above 
named  constituent,  also  of  Barile,  Potenza,  now  dom- 
iciled in  this  City  of  Chicago,  who  in  confirming  and 
proving  the  assertion  as  to  the  office  intrusted  to  his 


134  Appbllatb  Coubts  op  IlijIkois. 

Society  San  Crlstoforo  t.  Rock,  176  111.  App.  132. 

said  nephew  Guiseppe  Tolve,  as  secretary  of  the  so- 
ciety *  San  Cristof oro  di  Eicigliano ; '  in  virtue  of  this 
public  declaration  he  hereby  declares  himself  to  be- 
come a  surety  and  directly  responsible  to  the  social 
body  of  said  society;  and  he  guarantees  his  nephew 
Tolve  for  the  sum  of  $300.00  to  be  paid  to  said  society 
at  any  time  said  Guiseppe  Tolve  should  become  insol- 
vent in  his  capacity  as  financial  secretary. 

*' Without  further  ratification  the  said  Frank  Rocchi 
shall  answer  directly  to  the  said  worthy  society  *San 
Cristof  oro  di  Eicigliano'  for  whatever  damages,  defi- 
ciency or  insolvency  of  the  said  fin^cial  secretary, 
the  said  Guiseppe  Tolve. 

**The  said  declaration  has  been  embodied  in  the  pres- 
ent act  that  has  been  read  to  and  approved  by  the  par- 
ties hereto  in  the  presence  of  witnesses,  having  all 
legal  qualifications,  has  been  duly  subscribed  by  said 
parties  hereto  by  the  witnesses  and  lastly  by  me,  the 
notary. 

*  *  Signed : 

*' Guiseppe  Tolve,. 

**  Frank  Rock, 

**  Giovanni   Vevetucci,   Witness. 

**  Antonio  Bozza,  Witness. 
*'Pasquale  Schiavone, 
'^(Seal)     Notary  Public.*' 

The  cause  was  submitted  to  the  court  without  a  jury 
and  a  finding  and  judgment  for  the  plaintiff  for  the 
sum  of  three  hundred  dollars  was  rendered. 

The  instrument  in  question  is  apparently  drawn  in 
the  form  in  use  in  the  civil  law.  The  defendant  con- 
tends that,  it  containing  no  condition  of  defeasance, 
under  the  authority  of  Fitzgerald  v.  Staples,  88  HI. 
234,  it  is  not  a  bond.  In  this  we  agree.  We  are,  how- 
ever, of  the  opinion  that  the  said  instrument  is  a  con- 
tract of  suretyship,  wherein  the  defendant  declares 
himself  as  surety  and  expressly  binds  himself  to  be 
** directly  responsible*'  and  *' shall  answer  directly'* 
to  the  plaintiff,  although  the  word  ** guarantees**  is 
used  therein.  Brandt  Suretyship  Guaranty  (3d  Ed.), 
pages  9-13,  with  notes  thereto. 
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There  is  some  conflict  in  the  testimony  pertaining  to 
the  signing  of  said  contract,  but  we  think  the  greater 
weight  of  the  evidence  supports  the  contention  that  the 
same  was  signed  by  the  parties  thereto  at  the  same 
time  and  place  and  as  stated  by  the  defendant;  that 
he  signed  said  instrument  at  Tolve's  request,  who 
stated  to  him  he  had  been  elected  financial  secretary 
of  plaintiff  society,  and  had  to  have  the  same  signed 
before  he  could  be  the  said  financial  secretary.  For 
his  services  in  this  position  he  was  paid  a  small  com- 
pensation. 

The  defendant  insists  that  the  court  erred  in  admit- 
ting the  testimony  of  a  member  of  an  auditing  com- 
mittee who  claimed  to  have  examined  the  books  and 
accounts  kept  by  Tolve,  interviewed  many  members 
of  the  society  and  made  a  report  to  the  society  that 
Tolve  was  short  in  his  accounts  $455.13,  which  said 
report  was  also  admitted  in  evidence  over  the  defend- 
ant's objection.  This  evidence  was  all  clearly  incom- 
petent and  should  not  have  been  admitted.  However, 
the  cause  was  tried  by  the  court,  without  a  jury;  and 
if  there  was  sufficient  competent  evidence  to  justify 
the  judgment,  it  will  be  presumed  by  the  reviewing 
court  that  no  improper  or  incompetent  evidence  in- 
fluenced the  court  in  reaching  a  decision.  Merchants' 
Des.  Transp.  Co.  v.  Joesting,  89  111.  152;  Kreiling 
V.  Nortrup,  215  HI.  195 ;  Pratt  v.  Davis,  224  HI.  300. 
There  are  also  a  large  number  of  appellate  court  de- 
cisions to  the  same  effect.  In  the  case  at  bar  the  book 
of  the  plaintiff  society  showing  the  collections  from  its 
members  made  by  Tolve  and  kept  by  him  in  his  official 
capacity. of  financial  secretary  and  in  his  own  hand- 
writing, showed  receipts  by  him  of  nearly  $1,100.  The 
treasurer,  to  whom  Tolve  was  to  pay  the  money  col- 
lected by  him,  testified  that  he  had  received  from 
Tolve  $746.37.  This  left  a  balance  due  from  Tolve 
to  the  plaintiff  of  more  than  three  hundred  dollars. 
This  evidence  was  practically  undisputed. 

"Without  considering  in  any  manner  the  improper 


136  Appellate  Coubtb  op  Illinois. 


Kellogg  V.  City  of  Chicago,  176  111.  App.  136. 


and  incompetent  evidence  admitted  by  the  court,  we 
are  of  the  opinion  that  the  competent  evidence  was 
of  the  greater  weight,  and  clearly  sustains  the  finding 
of  the  court,  and  therefore  the  judgment  is  aflSrmed. 

Aifirmed. 


Frank  F.  EeOogg,  Flaintifl  in  Eiror,  v.  City  of  Cliioago, 

Defendant  in  Error. 

Gen.  No.  16,661. 

MuinoiPAi.  oouBTs — when  Mtatement  of  fact$  i$  insufficient.  A 
purported  statement  of  facts  by  a  judge  of  the  Municipal  Court 
of  Chicago  that  is  merely  a  statement  that  a  witness  gave  testimony 
in  relation  to  certain  things  is  not  sufficient. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoif.  Abnold  Hbap» 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1910. 
Affirmed.    Opinion  filed  December  30,  1912. 

Habby  Brown  and  Geobob  Emmickb^  for  plaintiff  in 
error;  Lbmxtel  M.  Aceley,  of  counsel. 

Geobge  a.  Mason  and  Edoab  H.  Habt,  for  defend- 
ant in  error;  Edwabd  J.  BauiimAGE,  of  counsel. 

Mb.  PBEsmiNQ  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  error  began  a  case  of  the  fourth 
class  in  the  Municipal  Court  of  Chicago  against  the 
defendant  in  error  to  recover  the  sum  of  $64.84  and 
interest  thereon  claimed  to  be  due  him  as  rebate  on  a 
special  assessment.  The  cause  was  submitted  to  the 
court  without  a  jury.  The  court  foimd  for  the  de- 
fendant and  entered  judgment  thereon,  and  the  plain- 
tiff sued  out  this  writ  of  error. 

There  is  in  the  record  neither  a  correct  stenographic 
report  of  the  proceedings  at  the  trial  nor  a  correct 
statement  of  facts  by  the  trial  judgCi  as  required  by 
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the  Municipal  Court  Act.  What  purports  to  be  a  cor- 
rect statement  of  facts  is  manifestly  not  a  statement 
of  the  facts  by  the  judge  as  required  by  the  law,  but 
merely  a  statement  that  a  witness  gave  testimony  in 
relation  to  certain  things. 

The  record  disclosing  no  reversible  error,  the  judg- 
ment is  affirmed. 

Affirmed. 


Channing  W.  Baizett»  Plaintiff  in  Error,  v.  H.  0.  Nye,  Defendant 

in  Error. 

Oen.  Ho.  16,698. 

1.  Afpsalb  atfd  KBB0B8 — harmlesM  error.  Improper  exdnsion  of 
erldence  as  to  elements  of  damage  sustained  when  an  automobile 
Is  Injured  in  a  collision  will  not  necessarily  work  a  reyersal  if 
the  jury  finds  there  was  no  liability. 

2.  Appeals  aivd  xbbobs — record  muet  contain  inetructione  given. 
Error  in  the  giying  of  instructions  will  not  be  reyiewed  where 
instmctions  appear  in  the  abstract  of  the  record  and  none  are  con- 
tained in  the  record. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hox.  IIakgha 
BacGaEKETKB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1910.    Ailirmed.    Opinion  filed  December  80,  1912. 

H.  B.  Lloyd  and  P.  E.  Boylak,  for  plaintiff  in  error. 

AiiBEBT  H.  Mbabs,  for  defendant  in  error. 

Mb.  Pbbsidino  Jxjsticb  Smith  delivered  the  opinion 
of  the  conrt. 

The  plaintiff  in  error  claimed  that  while  driving  his 
automobile  in  Dearborn  Avenue,  Chicago,  with  due 
care,  etc.,  the  defendant  in  error  carelessly  and  neg- 
ligently drove  his  automobile  against  the  automobile 
of  plaintiff  ia  error,  breaking  same,  etc.,  thereby  caus- 
ing certain  damages,  to  recover  which  he  brought  suit. 
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On  a  trial  before  a  jury  a  verdict  was  returned  for  the 
defendant  in  error  and  the  court  entered  judgment 
thereon. 

The  plaintiff  in  error  urges  that  the  court  erred  in 
refusing  to  admit  competent  evidence  offered  by  plain- 
tiff in  error  to  show  **the  time  he  was  out  the  use  of 
his  automobile''  and  *Hhe  value  of  the  use  of  the  auto- 
mobile while  being  repaired"  as  elements  of  damages 
for  which  he  was  entitled  to  recover.  If  it  be  con- 
ceded that  the  rulings  complained  of  were  erroneous, 
it  does  not  necessarily  follow  that  the  judgment  should 
be  reversed  therefor  under  the  circumstances  in  this 
case  when  the  jury  found  there  was  no  liabiUty.  In 
Oak  Island  Hotel  Co.  v.  Oak  Island  Grove  Co.,  165 
Mass.  260y  where  the  same  objection  was  urged^  the 
court  say:  **The  short  answer  to  this  exception  is, 
that  the  jury  found  a  verdict  for  the  defendant"  We 
refer  to  that  case  for  a  more  extended  discussion  of 
the  question.  To  the  same  effect  are  First  Nat.  Bank 
of  El  Paso  V.  Miller,  235  Bl.  135,  and  Doyle  v.  Cava- 
naugh,  139  HL  App.  359. 

The  only  other  errors  argued  by  the  plaintiff  in  error 
relate  to  the  instructions  to  the  jury  claimed  to  have 
been  given  by  the  court.  The  record  contains  no  in- 
structions. In  the  abstract  of  the  record  appear  what 
is  said  to  be  the  instructions  given  by  the  trial  court 
upon  which  plaintiff  in  error  bases  his  arguments.  We 
are  at  a  loss  to  understand  how  counsel  could  insert 
into  an  abstract  of  a  record  that  which  is  not  con- 
tained in  the  record,  without  expecting  and  inviting 
the  condemnation  of  the  court.  We  shall,  however,  say 
nothing  further  in  this  respect,  for  we  prefer  to  imag- 
ine some  charitable  excuse  rather  than  consider  a  wil- 
ful attempt  was  made  to  mislead  or  impose  upon  the 
court. 

The  judgment  is  affirmed. 

Affirmed. 
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Charles  Trewani,  Defendant  in  Error,  v.  Postal  Telegraph-Cable 

Company,  Plaintiff  in  Error. 

Oen.  Ho.  16,786. 

TFiT.i»mPHS — h€ar$ay  evidence.  Where  a  labor  agent  sues  a 
telegraph  company  for  failure  to  deliver  a  telegram,  whereby 
laborers  that  he  had  procured  in  another  city  were  not  met  on  their 
arrival  at  their  destination,  evidence  by  plaintiff  that  he  had  been 
told  that  the  men  had  left  their  city  and  had  arrived  at  their  destina- 
tion is  incompetent 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoir.  William  H. 
HiKKBAUOH,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1910.  Reversed  and  remanded.  Opinion  filed  December  30, 
1912. 

WiLUAM  E.  O^Nbill,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Pbbsiding  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  plaintiff,  the  defendant  in  error,  who  files  no 
brief  in  this  court,  brought  suit  against  the  defendant, 
here  the  plaintiff  in  error,  to  recover  damages  claimed 
to  have  been  suffered  by  him  by  reason  of  the  failure 
of  the  defendant  to  deliver  a  telegram  sent  by  the 
plaintiff  from  Philadelphia  to  his  agent  at  his  Chi- 
cago office.  A  jury  was  waived  and  on  a  trial  before 
the  court  a  finding  was  entered  for  the  plaintiff  for 
$141.92,  and  a  judgment  rendered  therefor. 

The  plaintiff's  business  was  that  of  securing  labor- 
ers for  railroad  companies  and  he  was  called  a  labor 
agent.  The  evidence  conclusively  shows  that  the  plain- 
tiff sent  a  telegram  by  the  defendant  and  it  was  not 
delivered,  as  alleged  by  him,  and  that  he  was  damaged 
thereby.  The  plaintiff  claimed,  as  one  of  the  elements 
of  damages,  that  he  had  an  order  from  the  Northern 
Pacific  Bailroad  Co.  to  furnish  it  as  many  laborers  as 
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he  could  get  to  go  to  North  Dakota  to  work  for  said 
company.  Not  being  able  to  get  men  in  Chicago,  he 
went  to  Philadelphia  to  try  and  secure  them.  While 
there  he  arranged  by  telephone  with  parties  at  Pitts- 
burg to  send  men  from  Pittsburg  to  Chicago,  and  it 
was  in  reference  to  meeting  these  men  and  securing 
them  for  the  said  Railroad  Company  that  he  wired 
his  agent  at  his  Chicago  office.  The  plaintiff's  agent 
at  Chicago,  not  receiving  the  said  telegram,  because  of 
defendant's  negligence,  did  not  meet  the  said  men  the 
plaintiff  claims  arrived  at  Chicago  from  Pittsburg, 
and  he  thereby  lost  the  sum  of  three  dollars  for  each 
of  the  said  men  so  secured,  and  the  court  so  found. 
There  is  no  evidence  in  this  record  that  any  men  left 
Pittsburg  or  arrived  in  Chicago,  as  claimed  by  the 
plaintiff,  except  the  testimony  of  tiie  plaintiff,  who  was 
in  Philadelphia  at  the  time.  He  insisted,  however,  that 
he  knew  his  statements  in  relation  thereto  were  true 
because  he  was  so  told.  This  testimony  was  mani- 
festly incompetent  and  furnished  no  basis  upon  which 
the  court  could  properly  assess  damages. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Natioiial  Brake  &  Electric  Company,  Defendant  in  Error,  v. 

George  E.  Hibbard,  Plaintiff  in  Error. 

Gen.  No.  16,739. 

0 

1.  CoNTRAOTs — performance.  Where  a  person  contracted  to  build 
an  engine  from  blue  prints  and  instructions  furnished  by  the  owner, 
and  a  mistake  was  made  in  the  construction,  under  conflicting  evi- 
dence as  to  which  party  was  responsible  for  the  mistake,  a  yerdict 
for  the  contractor  was  sustained. 

2.  Appeals  and  ebbobs — contents  of  record  where  witnesses  testify 
from  drawings.  Where,  on  an  issue  of  fact  whether  an  owner  or 
a  contractor  was  responsible  for  a  mistake  made  in  building  an 
engine  from  blue  prints  furnished  by  the  owner,  four  large  blue 
prints  of  detailed  drawings  are  in  evidence  and  much  testimony 
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is  Introduced  concerning  the  drawings  by  witnesses  indicating 
thereon  the  object  of  their  testimony*  the  record  should  show  what 
they  were  testUying  about  and  connect  their  testimony  to  the 
exhibits  to  which  reference  was  being  made. 

Srror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  Bbis- 
HABDT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term. 
1910.    Affirmed.    Opinion  filed  December  30,  1912. 

Chasb  &  Smoot^  for  plaintiff  in  error. 

Dbfbees^  Buckinoham^  Bitteb  &  Campbell,  for  de- 
fendant in  error. 

Mb.  Pbbsidinq  Justice  Smith  delivered  the  opinion 
of  the  court. 

The  parties  hereto  made  a  verbal  agreement 
whereby  the  plaintiff,  here  the  defendant  in  error, 
undertook  to  build  for  the  defendant,  here  the  plain- 
tiff in  error,  a  turbine  engine  in  accordance  with  his 
instructions  and  certain  blue  print  drawings  furnished 
plaintiff  by  the  defendant,  and  for  which  it  was 
agreed  the  defendant  would  pay  the  plaintiff  the  usual 
cost  price  of  materials  used  with  an  additional  sum  of 
ten  per  cent,  thereof,  and  sixty  cents  per  hour  for  the 
time  taken  to  so  construct  the  said  engine.  The  plain- 
tiff claimed  the  cost  thereof  under  the  contract  was 
$2,562.40,  of  which  the  defendant  had  paid  $1,862.90, 
and  brought  suit  to  recover  the  balance,  $699.50.  The 
defendant  denied  his  liability  therefor  and  claimed  a 
set-off  of  $1,000,  in  the  language  of  counsel  for  defend- 
ant, *  *  for  money  paid  to  it  for  work  and  material  made 
worthless  by  the  negligence  and  misconduct  of  defend- 
ant in  error.'*  The  court  tried  the  case  without  a 
jury  and  found  the  issues  for  the  plaintiff  and  assessed 
its  damages  at  $699.50,  and  entered  judgment  there- 
for. 

That  part  of  the  engine,  the  construction  of  which  is 
in  dispute,  is  described  by  counsel  for  defendant  as 
follows : 
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**  Briefly  stated,  the  engine  consists  of  a  shaft  en- 
closed, except  as  to  its  projecting  ends,  in  a  cylindri- 
cal chamber.  Fixed  upon  the  shaft  and  revolving  with 
it  are  twelve  perforated  discs,  each  formed  of  fifty- 
two  overlapping  blades  set  in  an  inner  and  outer  rim, 
as  are  the  spokes  in  a  wheel,  the  inner  rim  closely  en- 
circling and  being  firmly  secured  to  the  shaft.  Each 
such  disc,  so  made  up  of  fifty-two  blades  and  so  at- 
tached to  and  revolving  with  the  shaft  is  called  a 
rotor.  * ' 

The  plaintiff  constructed  the  said  twelve  rotors  each 
with  forty-two  blades  instead  of  fifty-two,  and  also  in 
setting  them  into  the  rims  inverted  them  so  that  the 
convex  side  or  the  back  thereof  was  presented  to  the 
incoming  steam  instead  of  the  concave  or  the  front 
side  of  the  blades,  thereby  greatly  reducing  the  power 
and  eflSciency  of  the  engine.  The  question  in  the  case 
is,  who  was  responsible  for  these  mistakes. 

The  question  is  one  of  fact.  The  plaintiff  introduced 
testimony  tending  to  show  that  it  followed  the  draw- 
ings so  far  as  it  could  from  those  furnished  it  prior  to 
the  time  the  particular  work  was  done  thereunder,  to- 
gether with  tiie  instructions  of  the  defendant  pertain- 
ing thereto  given  at  various  times.  The  defendant  in- 
troduced testimony  tending  to  show  that  he  did  not  in- 
struct plaintiff  as  claimed,  and  that  the  drawings  fur- 
nished by  him  were  not  followed  by  the  plaintiff,  but 
it  was  by  reason  of  the  careless  and  negligent  work 
of  the  defendant  that  said  work  was  not  properly  done. 
There  are  in  evidence  four  large  blue  prints  of  de- 
tailed drawings,  and  much  testimony  was  introduced 
concerning  these  drawings,  wherein  the  witnesses 
would  indicate  thereon  to  the  court  the  object  of  their 
testimony,  without  the  record  showing  about  what 
they  were  testifying,  or  even  the  exhibit  to  which  refer- 
ence was  being  made.  The  result  is  that  it  is  impossi- 
ble to  understand  some  of  this  testimony  as  it  appears 
here  in  the  abstract  and  additional  abstract  of  the 
record,  and  testimony  that  seems  important  in  the 
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determinatioii  of  the  question  before  ns.  No  good  pur- 
pose can  be  subserved  by  an  analysis  of  the  evidence 
on  the  controverted  questions  of  fact,  which  on  the  rec- 
ord are  very  difficult  of  solution  and  concerning  which 
we  are  by  no  means  free  from  doubt.  After  a  careful 
consideration  of  the  case,  we  do  not  feel  that  we  should 
hold  that  the  judgment  was  clearly  and  manifestly 
against  the  weight  of  the  evidence,  and  must  there- 
fore affirm  the  judgment 

Affirmed, 


D.  E.  Luoas,  Defendant  in  Eiror,  v.  Erank  Linooln  Johnson, 

in  Error. 


Oen.  Ho.  16,777. 

Setoit — demands  mutt  he  mutuM  hettoeen  att  the  parties.  In  an 
action  on  a  joint  liability  of  a  husband  and  wife,  the  husband  can- 
not set  off  a  debt  due  himself  though  the  wife  is  not  served  with 
process*  since  the  wife  can  be  brought  in  by  scire  facUu  and  made 
a  party  to  the  judgment 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoif.  Ajinoio  Heap, 
Judge*  presiding.  Heard  in  this  court  at  the  October  term*  1910. 
Affirmed.    Opinion  filed  December  80,  1912. 

JuuTJS  A.  JoHKSOK,  f  ot  plaintiff  in  error. 

Chables  Danibls  and  Sttmneb  Palmeb,  for  defend- 
ant in  error. 

Mb.  PBEsmiNa  Justicb  Smith  delivered  the  opinion 
of  the  court 

The  plaintiff,  here  the  defendant  in  error,  began  a 
suit  against  the  defendant,  here  the  plaintiff  in  error, 
and  his  wife,  for  services  rendered  in  attendance  as  a 
physician  upon  the  defendant  and  his  family.  Mrs. 
Johnson  was  not  served  and  the  cause  proceeded  to 
trial  against  the  defendant,  Mr.  Johnson,  who  admitted 
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the  cause  of  action  and  an  indebtedness  of  sixty-eight 
dollars,  for  which  the  court  entered  judgment.  The 
defendant  offered  to  prove  a  set-off  against  the  plain- 
tiff for  services  rendered  by  him  to  the  plaintiff  in  a 
real  estate  transaction.  On  objection  this  evidence  was 
excluded  and  this  the  defendant  contends  was  error. 
The  suit  was  brought  jointly  against  the  defendants, 
and  on  the  record  here  presented  Mrs.  Johnson  could 
be  brought  in  on  a  scire  facias  and  be  made  a  party 
to  the  judgment.  The  plaintiff  bringing  a  joint  action 
and  establishing  a  joint  liability,  the  court  properly 
sustained  the  objection  to  the  evidence  offered  tending 
to  establish  a  right  of  action  on  the  set-off  in  behalf  of 
Mrs.  Johnson  only  against  the  plaintiff.  '^  Demands, 
to  be  the  subject-matter  of  set-off,  must  be  mutual  be- 
tween all  the  parties  to  the  action.''  Priest  v.  Dods- 
worth,  235  HI.  613,  and  authorities  there  cited. 

It  is  not  necessary  to  discuss  the  other  errors  as- 
signed and  argued,  for  the  cause  here  presented  is  de- 
termined on  the  ground  indicated. 

The  judgment  is  affirmed. 

Affirmed. 


Bicliaid  KoHalioxi,  Appellee,  v.  Lohib  V.  Owdej,  Beoeiver, 

Appellant. 

Oen.  No.  16,462. 

1.  MAsm  Ain>  sntvANT — no  duty  on  a  street  oar  oompany  to 
maintain  $treet  lights  at  ttoitchet  or  curves.  There  li  no  obligation 
on  a  street  car  company  to  keep  street  lights  at  the  switches  or 
curres  and  no  negligence  In  falling  to  do  so. 

2.  GoNTBiBUTOBT  iTEQLioENciK-gueatiOfM  fOT  fuvy.  The  question 
of  whether  plaintiff,  a  street  car  conductor,  was  guilty  of  con- 
tributory negligence  in  being  on  the  front  platform  is  for  the  Jury. 

3.  Ck>iniuBUT0BT  NEGLIGENCE — Street  car  conductor  on  front  plat- 
form, A  street  car  conductor  is  not  guilty  of  contributory  negli- 
gence in  being  on  the  front  platform  when  there  to  turn  in  his  trip 
sheet  and  money  at  the  request  of  the  night  foreman  acting  as 
motorman. 
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4.  Masixb  and  sebyant — where  negligence  of  vice  principal  and 
fellow-servant  U  concurrent.  Where  a  night  foreman  acting  as 
motorman  is  guilty  of  negligence  as  a  fellow-serrant  in  approach- 
ing a  curre  at  Improper  speed,  concurrent  with  his  negligence  as 
a  yice  principal  in  requesting  the  conductor  to  come  to  the  front 
platform  to  turn  In  his  trip  sheet,  and  such  combined  negligence 
is  the  proximate  cause  of  injury  to  the  conductor,  a  recovery  against 
the  company  is  properly  allowed. 

5.  IiDcrrATioirs — amended  declaration.  In  an  action  by  a  street 
car  conductor  for  personal  injuries,  where  the  declaration  is  amended 
more  than  two  years  after  the  accident,  to  the  effect  that  the 
motorman  was  not  a  fellow-servant  of  the  plaintiff,  a  new  cause 
of  action  is  not  stated  and  plaintiff's  demurrer  to  plea  of  the  statute 
of  limitations  is  properly  sustained. 

6.  Pi£Ai>iNo — declaration  to  he  construed  liberally  after  verdict, 
A  declaration  alleging  that  plaintiff  was  injured  while  engaged  in 
the  exercise  of  his  duties  as  conductor,  that  the  car  was  being 
operated  under  the  management  of  the  defendant,  that  the  defend- 
ant Improperly  ran  and  directed  said  car  by  its  servant  and  that 
by  the  improper  conduct  of  the  defendant  by  its  servant  the 
plaintiff  was  thrown  out  and  injured,  will  be  construed  as  suf- 
ficient to  sustain  a  verdict  based  on  the  negligence  of  the  motorman 
acting  in  the  double  capacity  of  vice  principal  and  servant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Th£X)dobs  Breivtano,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  December  30,  1912. 

Walteb  W.  Boss,  for  appellant. 
H.  J.  ToNEB,  for  appellee. 

Mb.  Justice  Brown  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  of  $6,250  by 
the  Superior  Court  of  Cook  County  rendered  on  the 
verdict  of  a  jury  in  a  personal  injury  case. 

The  plaintiff,  Richard  McMahon,  was  a  conductor 
on  an  electric  interurban  railroad  owned  by  the  Subur- 
ban Railroad  Company  but  operated  at  the  time  of  the 
accident  and  for  a  considerable  time  before  by  the  de- 
fendant Owsley  as  receiver. 

On  the  night  of  September  1,  1907,  McMahon  was 
the  conductor  of  a  car  which  ran  in  from  LaGrange 
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to  the  Chicago  terminus  at  the  comer  of  Forty-eighth 
Avenue  and  Harrison  Street.  The  route  of  the  car 
between  these  two  points  took  it  by  the  car  bams  of 
the  road.  They  were  at  the  comer  of  Harlem  Avenue 
and  Twenty-second  Street.  At  that  point  the  car 
stopped  and  the  motorman  on  it  left  it  and  went  home. 
It  was  about  midnight.  To  take  his  place  a  young  man 
named  Johnson  twenty-one  years  old  boarded  the  car 
and  announced  his  intention  of  running  it  during  the 
rest  of  the  trip,  which  was  to  be  from  the  bams  to  the 
comer  of  Forty-eighth  Avenue  and  Harrison  Street, 
and  back  by  the  barns,  as  the  testimony  would  seem 
to  indicate,  to  LaGrange.  In  any  event  the  car  was  to 
go  to  the  comer  of  Forty-eighth  Avenue  and  Harrison 
Street,  four  miles  distant,  and  at  least  back  to  the 
bams. 

The  plaintiff  testified  in  this  case  that  he  remon- 
strated with  Johnson  for  attempting  to  run  the  car, 
telling  him  that  he  was  no  motorman  and  unable  to  do 
so.  Johnson  swore,  however,  that  there  was  no  such 
conversation. 

Johnson  was  the  bam  boss  or  night  foreman,  and  as 
he  himself  testified  in  complete  charge  of  everything 
at  the  bams  after  the  superintendent  left  in  the  early 
evening.  He  also  had  orders  from  the  superintendent 
on  the  particular  night  in  question  to  relieve  the  mo- 
torman on  this  car  at  some  time  in  the  evening. 
Johnson  had,  without  previous  experience,  obtained 
employment  with  the  Car  Company  on  his  coming  to 
this  country  four  years  or  so  before  and  had  con- 
tinued in  the  employment  as  car  repairer  and  boss  of 
other  car  repairers  and  cleaners  up  to  the  time  of  the 
accident.  But  he  had  other  functions.  It  was  custom- 
ary for  the  night  conductors  to  hand  to  him  the  money 
and  trip  checks  which  they  had  to  turn  in  on  night 
runs.  The  plaintiff  testifies  that  he  had  orders  so  to 
do,  and  Johnson  himself  testified  that  there  was  no- 
body but  him  in  authority  at  the  bam  after  the  super- 
intendent left,  that  he  was  **in  charge  of  everything.** 
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It  seems  plain  from  the  evidence  that^  Johnson  had  a 
certain  authority  concerning  the  disposition  of  the  men 
on  the  night  cars,  as  to  when  and  where  they  should 
be  relieved  and  how  and  when  they  should  turn  in  the 
trip  sheets  and  money.  It  also  seems  that  especial  au- 
thority was  given  him  to  take  charge  of  the  particular 
car  in  question  on  this  night,  and  that  this  would  in- 
clude authority  to  send  the  motorman  home  and  to  ar- 
range for  the  plaintiff's  relief  at  an  earlier  hour  than 
it  would  otherwise  be  possible  for  him  to  quit.  In 
orders  given  in  pursuance  of  this  authority  he  would 
be  a  vice  principal  representing  the  company,  while  as 
a  motorman  running  the  car  he  would  be  a  fellow- 
servant  of  the  conductor. 

The  competency  of  Johnson  to  run  a  car  as  a  motor- 
man,  or,  in  other  words,  the  sufficiency  of  his  experi- 
ence to  justify  his  employment  by  the  company  to  run 
a  car  as  a  motorman,  was  a  matter  in  dispute  in  this 
case. 

Johnson  himself  testified  that  during  the  four  years 
that  he  worked  as  car  repairer  at  the  bams  he  had 
frequently  taken  out  cars  over  the  road  as  a  motor- 
man,  but  that  although  as  a  rule  motormen  employed 
by  the  company  were  sent  out  as  students  for  several 
days,  he  had  never  served  any  time  as  a  student  on 
the  road.  He  explained  his  taHng  cars  out  on  the  road 
by  saying  that  when  the  **  extra  *'  men  wanted  to  be  re- 
lieved early,  he  would  run  cars  out  on  short  trips,  tak- 
ing them  home  and  bringing  the  car  back  again. 

The  superintendent  of  the  road  testified  that  John- 
son's business  was  general  repair  work  and  handling 
cars  in  the  yard  and  on  the  road  when  it  was  neces- 
sary; that  he  had  experience  in  running  cars  in  the 
yard  and  on  the  road  from  the  time  he  went  into  the 
service  of  the  company. 

Boder,  a  witness  for  the  plaintiff,  testified  that  he 
was  in  the  employment  of  the  Suburban  Railroad  as 
motorman  for  about  a  year  before  the  second  of  Sep- 
tember, 1907 ;  that  Johnson  was  night  boss,  telling  the 
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motormen  where  to  put  the  cars,  inspecting  the  cars 
and  things  like  that,  and  that  he  never  knew  him  to  run 
cars  on  the  road  and  thinks  he  should  have  known  it 
had  it  happened.  He  further  testified  that  he,  Eoder, 
had  to  work  six  or  seven  days  as  a  student  under  in- 
struction as  to  day  and  night  runs  separately.  On 
cross-examination  he  said  it  was  the  custom  of  John- 
son, when  the  car  was  brought  into  the  bams,  to  in- 
spect them  and  shunt  and  run  them  inside  the  bam  as 
far  as  was  necessary. 

Thompson,  another  witness  who  had  been  for  sev- 
eral years  in  the  employ  of  the  road  as  a  conductor 
and  who  was  called  for  the  plaintiff,  testified  that  John- 
son would  frequently  take  out  a  car  and  run  it  for 
several  miles  so  as  to  relieve  men  living  at  the  west  end 
of  the  line,  and  allow  them  to  get  home  on  the  last  car 
leaving  the  eastem  terminus.  The  plaintiff  swore  that 
during  the  four  months  that  he  had  been  working  for 
the  defendant  prior  to  September  2,  he  had  never 
heard  or  known  of  Johnson  *  *  as  a  motorman  out  upon 
the  road.** 

There  were  two  routes  which  the  car  could  take  be- 
tween the  bams  at  the  corner  of  Harlem  Avenue  and 
Twenty-second  Street  and  the  terminus  at  the  comer 
of  Forty-eighth  Avenue  and  Harrison  Street.  It  could 
go  north  on  Harlem  Avenue  and  turn  east  on  Harri- 
son Street  and  run  to  Forty-eighth  Avenue,  or  it  could 
go  east  on  Twenty-second  Street,  turn  north  on  Fifty- 
second  Avenue  to  Harrison  Street  and  then  turn  east. 
The  first  was  the  route  taken  on  the  trip  east  from  the 
bams,  but  on  the  return  the  car  turned  south  on  Fifty- 
second  Avenue.  At  the  curve  or  switch  at  the  comer  of 
Fifty-second  Avenue  and  Twenty-second  Street  the 
accident  occurred  which  is  the  basis  of  this  suit. 

The  plaintiff  testifies  that  all  passengers  in  the  car 
got  off  at  Harrison  and  Forty-eighth  Streets  and  that 
he  and  Johnson  **  straightened  out  the  car,  put  up  the 
trolley,**  and  were  ready  to  go  back,  there  being  no 
passengers  on  the  return  trip,  when  Johnson  came  to 
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him  and  said,  **We  are  going  down  Fifty-seco;nd 
Street  this  trip/*  Plaintiff  says  that  he  asked,  **Why 
not  go  Harrison  Streets*  and  that  Johnson  insisted 
on  the  route  he  had  mentioned.  Johnson  denied  this 
conversation.  The  plaintiff  testified  that  the  road  was 
rough  on  Fifty-second  Avenue  between  Sixteenth 
Street  and  Twenty-second  Street,  but  there  is  no  evi- 
dence of  its  being  peculiarly  or  more  greatly  so  than 
it  may  have  been  on  the  other  route.  The  evidence 
indicates  that  it  was  expected  that  McMahon  would 
leave  the  car  at  the  comer  of  Austin  Avenue  and 
Twenty-second  Street,  a  point  a  mile  and  a  half  east 
of  Harlem  Avenue  and  a  mile  and  a  half  nearer  his 
home  than  the  car  bams. 

The  superintendent  and  Mr.  Johnson,  acting  under 
the  superintendent's  previously  given  instructions, 
wished  McMahon  to  get  home  as  early  as  possible,  es- 
pecially because  of  the  anticipation  of  an  unusually 
hard  day  following,  it  being  a  holiday. 

According  to  the  plaintiff's  testimony  the  car  ran 
generally  on  this  return  trip  at  about  twenty-five  miles 
an  hour.  There  were  no  passengers.  The  car  ran 
west  on  Harrison  Street,  turned  safely  into  Fifty-sec- 
ond Avenue  and  slowed  down  at  Twelfth  Street  to  see 
if  there  was  a  Twelfth  Street  car  approaching.  It 
then  ran  to  Sixteenth  Street  and  stopped.  The  plain- 
tiff got  off  the  car  to  see  if  the  railroad  crossing  there 
was  clear.  He  went  ahead  of  the  car  and  then  sig- 
naled for  it  to  come  on.  As  it  crossed  the  tracks  he 
stepped  on  the  front  platform,  where  was  the  motor- 
man  Johnson.  Johnson  then  asked  him  if  he  had  his 
trip  sheet  made  out  and  on  being  answered  in  the  neg- 
ative, said,  as  the  plaintiff  swore:  **Tou  go  in  and 
make  it  out  right  there — ^make  out  the  trip  sheet.  Mr. 
Whitsell  says  he  wants  to  put  you  on  for  a  big  day  to- 
morrow, and  I  want  you  to  make  the  statement  out  and 
come  out  again.*'  The  plaintiff  then  shut  the  door 
from  the  car  into  the  front  vestibule,  went  to  the  back 
of  the  car,  took  down  the  figures  from  the  register 


150  AppetiTiATb  Cottbts  of  Ilukois. 

McMahon  y.  Owsley,  176  HI.  App.  144. 

there,  and  thus  having  completed  the  trip  sheet,  which 
he  had  partly  prepared  before  reaohing  Sixteenth 
Street,  returned  to  the  front  end  of  the  car,  opened  the 
door  into  the  front  vestibule,  went  out  into  it  and  stood 
at  the  right  hand  of  that  door,  near  the  rear  right  hand 
comer  of  the  vestibule.  He  says  he  asked  Johnson 
whether  he  was  ready  for  the  money  and  trip  sheet, 
and  Johnson  said  yes.  McMahon  gave  him  two  bills 
and  the  trip  sheet,  and  leaning  back  against  the  car, 
put  his  hands  into  his  pocket  to  get  the  additional  sum 
in  change  which  was  required,  when  Johnson  ex- 
claimed, **Look  out,**  and  the  car,  going  at  the  rate  of 
twenty-five  miles  an  hour,  without  slackening  speed 
struck  the  switch  curve  at  the  comer  of  Twenty-sec- 
ond Street  and  Fifty-second  Avenue  and  the  plaintiff 
was  thrown  across  the  vestibule  and  out  through  the 
open  door  at  the  left  hand  side,  landing  on  the  track 
and  receiving  very  severe  and  permanent  injuries.  He 
was  with  diflSculty  carried  to  the  car  by  Johnson  and 
brought  to  the  car  bams.  It  is  not  necessary  to  detail 
the  injuries  received.  If  the  defendant  was  liable  for 
the  injury  to  the  plaintiflf,  the  damages  were  not  ex- 
cessive. 

The  statement  of  facts  which  we  have  made  rests 
largely  on  the  plaintiff  *s  testimony  and  is  inconsistent 
in  some  particulars  with  the  testimony  of  Johnson. 
Thus  the  latter  not  only  denies  that  the  plaintiff  re- 
monstrated with  him  about  running  the  car  as  a  motor- 
man,  and  denies  that  he  assumed  control  of  the  car 
and  insisted  on  running  it  on  Fifty-second  Avenue 
against  the  objection  of  the  plaintiff,  but  he  also  de- 
nies that  he  had  any  conversation  with  the  plaintiflf 
about  taking  the  money  and  the  trip  sheet  after  leav- 
ing Sixteenth  Street.  He  admits,  however,  that  he 
had  such  a  conversation  half  a  mile  north  of  Sixteenth 
Street,  before  McMahon  got  off  the  car.  The  wit- 
nesses differ  as  to  other  matters.  Johnson  says  that  he 
did  slack  up  the  car  at  Twenty-second  Street,  shutting 
off  the  power  before  he  reached  it,  and  that  McMahon 
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poked  him  in  the  ribs  just  then  and  offered  him  money 
aad  thus  led  him  to  take  his  hand  off  the  brake.  The 
defendant  claims  that  this  was  the  canse  of  the  acci- 
dent. 

Johnson  admits,  however,  that  the  car  was  going 
abont  twenty  miles  an  hour  when  it  struck  the  curve ; 
that  it  was  a  very  heavy  steel  car,  and  that  he  did  not 
know  he  was  so  close  to  the  switch.  The  plaintiff 
says  that  he  did  not  touch  Johnson  before  or  on  speak- 
ing to  him  and  asking  him  if  he  was  ready  to  take  the 
money. 

There  was  a  light  in  the  front  vestibule  which  be- 
longed to  a  cluster  of  lights  in  the  front  end  of  the  car, 
which  were  turned  off  and  on  by  a  single  key.  There 
was  a  tin  socket  to  put  over  the  vestibule  light  when 
the  light  in  the  cluster  was  turned  on,  the  object  of  the 
tin  covering  being  to  prevent  the  light  in  the  vestibule 
making  a  reflection  in  the  front  window  and  rendering 
it  difficult  for  the  motorman  to  see  ahead. 

The  plaintiff  McMahon  said  that  as  he  stood  feeling 
in  his  pockets  for  money  at  the  time  he  was  thrown, 
the  light  was  on  but  with  the  tin  shade  over  it,  and 
that  he  could  not  say  who  placed  the  shade  in  position. 
"The  motorman,"  he  said,  ** generally  fixed  it  to  suit 
himself. '  * 

Johnson,  on  the  other  hand,  swore  that  the  tin  was 
over  the  light  when  he  got  the  car  from  the  motorman 
at  the  bams,  but  that  at  Forty-eighth  Avenue  he 
changed  ends  and  took  the  tin  off  the  vestibule  light 
and  laid  it  in  the  car  and  that  it  was  never  on  the  front 
vestibule  light  on  the  way  back.  He  says  that  when 
McMahon  boarded  the  car  on  the  front  platform  at 
Sixteenth  Street  the  lamps  in  the  forward  cluster  were 
not  lighted,  but  that  shortly  after  McMahon  turned 
the  light  on  in  them  and  stood  there  counting  his 
money,  and  that  he,  Johnson,  couldn^t  see  very  weU  up 
the  track  in  consequence,  notwithstanding  the  head- 
light on  the  front  of  the  car. 

It  was  proven  that  the  vestibule  lamp  could  not  have 


152  Appeliatb  Coxtbts  of  Illinois. 

McMahon  y.  Owsley,  176  HI.  App.  144. 

been  lighted  without  the  other  lamps  in  the  forward 
cluster  being  lighted  also,  and  there  is  some  confusion 
in  McMahon  *s  testimony  as  to  whether  those  other 
lamps  were  or  were  not  burning. 

The  suit  was  originally  brought  against  the  Subur- 
ban Railroad  and  the  original  declaration  filed  in  the 
cause  December  27,  1907,  alleged  that  the  defendant 
allowed  the  car  to  be  operated  by  an  incompetent  man, 
who  was  not  in  the  habit  of  exercising  the  duties  of  a 
motorman,  and  that  in  consequence,  through  the  incom- 
petent  and  careless  operation  of  the  car  by  said  in- 
competent  servant  of  the  defendant,  the  accident  oc- 
curred and  therefore  the  defendant  was  liable. 

An  amended  declaration  was  filed  April  30,  1908, 
which  contained  four  counts,  the  first,  second  and 
fourth  practically  alleging  the  same  matter  as  the 
single  count  of  the  original  declaration.  The  third 
count  alleged  that  it  was  the  duty  of  the  defendant  to 
estabUsh  and  maintain  a  light  or  signal  of  warning  at 
the  intersection  of  Fifty-second  Avenue  and  Twenty- 
second  Street,  and  that  the  defendant  had  for  some 
time  previous  to  the  accident  so  established  and  main- 
tained a  light  there,  but  that  said  light  on  the  date  of 
the  accident  had  been  negligently  removed,  and  the 
point  of  danger  allowed  to  remain  unlighted,  and  that 
in  consequence  the  defendant  was  liable. 

On  January  15,  1909,  by  leave  of  court,  all  the  pa- 
pers in  the  cause,  including  the  declaration,  were 
amended  so  as  to  substitute  Owsley,  receiver,  as  defend- 
ant, and  on  January  17,  1909,  further  amendments  of 
the  declaration  were  allowed,  which  inserted  state- 
ments therein  that  the  plaintiff  at  the  time  of  the  acci- 
dent was  in  the  exercise  of  due  care  for  his  own  safety 
and  that  Johnson,  who  was  acting  as  motorman  at  the 
time  of  the  accident,  was  not  then  a  fellow-servant  of 
the  plaintiff. 

The  plea  of  the  general  issue  filed  to  the  original 
and  amended  declarations  was  allowed  to  stand  to  the 
declaration  as  finally  amended,  and  a  further  plea  of 
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the  statnte  of  limitations  was  filed,  alleging  that  the 
supposed  canses  of  action  ^^set  forth  in  the  amend- 
ments in  the  said  declaration  as  amended  January  17, 
1910,  * '  did  not  accrue  within  two  years. 

To  this  plea  the  plaintiff  demurred  ore  tenus  and 
the  demurrer  was  sustained.  The  cause  was  submit- 
ted to  a  jury,  who  found  a  verdict  for  the  plaintiff 
for  $6,250,  and  judgment  was  rendered  on  the  verdict 
after  a  motion  for  a  new  trial  and  a  motion  in  arrest 
of  judgment  had  been  overruled.  After  the  plaintiff's 
evidence  and  at  the  close  of  all  the  evidence,  motions 
for  a  peremptory  instruction  for  the  defendant  were 
denied. 

The  plaintiff's  contentions  in  the  court  below,  were, 
first,  that  the  defendant  was  negligent  in  furnishing 
an  inexperienced  and  incompetent  motorman;  second, 
that  this  incompetent  motorman  negligently  ran  the 
car  at  a  high  rate  of  speed  into  the  curve  at  Twenty- 
second  Street;  third,  that  the  proximate  cause  of  the 
accident  was  the  negligent  management  of  the  car  by 
Johnson  concurrently  with  his  direction  or  order  to 
McMahon  at  that  time  to  come  out  into  the  front  vesti- 
bule and  give  him  the  money  and  trip  sheet. 

The  negligent  and  incompetent  management  of  the 
car  at  this  point  by  the  motorman,  if  a  fellow-servant, 
it  is  argued,  would  not  have  injured  the  plaintiff  had 
he  not,  under  the  direction  of  a  **boss,''  a  vice  princi- 
pal therefore,  been  at  the  place  of  danger. 

The  fourth  contention  of  the  plaintiff  was  that  the 
defendant  was  guilty  of  negligence  in  failing  to  main- 
tain a  light  on  the  street  crossing  at  the  place  of  the 
accident. 

The  contentions  of  the  defendant  were : 

First :  That  there  was  no  obligation  on  the  defend- 
ant to  keep  the  street  lights  at  the  switches  or  curves, 
and  no  negligence,  therefore,  in  failing  to  do  so.  With 
this  position  we  agree,  and  the  matter  of  street  lights 
is  eliminated,  therefore,  from  our  consideration  of  the 
case. 
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Second:  That  Johnson,  who  acted  as  motorman  on 
the  night  in  question,  was  an  experienced  man  and 
that  in  committing  the  car  to  his  operation,  the  defend- 
ant was  guilty  of  no  negligence. 

The  majority  of  the  court  hold  that  there  was  no 
evidence  on  which  the  jury  could  be  justified  in  hold- 
ing that  the  defendant  had  reason  to  believe  Johnson 
incompetent,  and  therefore  that  the  verdict  and  judg- 
ment cannot  be  upheld  on  the  ground  that  the  defend- 
ant was  responsible  to  the  plaintiff  because  of  the  im- 
proper employment  of  an  incompetent  motorman  on 
the  car  in  question. 

Third:  That  the  plaintiff,  under  the  evidence, 
should  be  held  guilty  of  contributory  negligence  as  a 
matter  of  law. 

The  position  is  based  on  the  view  that  the  plaintiff's 
duty  as  a  conductor  was  to  be  on  the  rear  platform  of 
the  car  as  it  reached  the  curve;  that  he  voluntarily 
and  deliberately  went  to  the  front  platform,  knowing 
that  the  left  hand  door  of  the  vestibule  was  open,  and 
stood  counting  the  money  he  had  received  from  pas- 
sengers on  the  preceding  trip;  that  he  turned  on  the 
light  when  he  knew  that  his  doing  so  would  interfere 
with  the  view  of  the  motorman;  that  as  the  car  was 
about  to  pass  the  curve  at  Twenty-second  Street,  he 
founded  or  otherwise  attracted  the  attention  of  the 
motorman  and  thus  withdrew  hinn  from  his  duties  and 
the  control  of  his  power  or  brake. 

With  this  contention  we  are  unable  to  agree.  We 
think  that  the  jury  in  the  conflict  of  evidence  was  at 
liberty  to  find  that  Johnson  had  been  placed  in  a  posi- 
tion of  authority  over  the  plaintiff  on  the  night  in 
question,  and  was  exercising  that  authority;  that  it 
was  the  purpose  and  desire  of  the  defendant  that  in 
view  of  the  work  anticipated  on  the  following  day,  the 
plaintiff  should  be  sent  home  from  the  nearest  avail- 
able point  on  the  route  in  this  trip ;  that  his  trip  sheet 
and  money  returns  were  expected  by  Johnson  before 
he  shoul<^  leave  the  car  and  were  demanded  by  John- 


Chicago — Fibst  Disteiot — ^Dbcbmbbb,  1912.    155 

McMatLon  y.  Owsley,  176  111.  App.  144. 

son  after  and  not  before  he  left  Sixteenth  Street ;  that 
he  was  specifically  ordered  by  Johnson  to  go  inside 
the  car  and  make  out  the  statement  and  bring  it  out ; 
that  the  vestibule  light  was  already  lighted  and  had  a 
shade  over  it  and  was  not  turned  on  by  him. 

Between  the  two  versions  of  what  took  place  there 
is  a  marked  difference,  and  the  jury  we  think  were  at 
liberty  to  choose.  We  should  not  feel  justified  in  in- 
terfering with  their  conclusion  if  it  inhered  in  their 
verdict  that  the  one  rather  than  the  other  was  accepted 
by  them. 

If  the  version  we  have  last  given  be  the  correct  one, 
the  plaintiff  was  not  guilty  of  contributory  negligence 
occasioning  the  accident,  but  was  in  the  line  of  his  duty, 
notwithstanding  his  presence  on  the  front  instead  of 
the  rear  platform,  where  a  conductor  usually  stands 
and  where  he  would  have  been  safe.  The  jury  were  in 
several  instructions  properly  advised  as  to  the  law  in 
relation  to  contributory  negligence  and  as  to  the  ne- 
cessity of  the  plaintiff's  exercise  of  due  care,  and  we 
think  the  questions  involved  in  the  case  concerning  the 
plaintiff's  contributory  negligence  and  want  of  due 
care,  as  alleged  by  the  defendant,  were  properly  left  to 
them. 

The  fourth  contention  of  the  defendant  was  that 
even  assuming  the  accident  to  have  been  proximately 
caused  by  the  negligence  of  Johnson  in  driving  the  car 
at  a  great  and  improper  speed  onto  the  curve,  yet  as 
Johnson  and  McMahon  were  fellow-servants,  McMa- 
hon  cannot  recover  from  the  defendant. 

On  this  ground  the  defendant  says  the  cause  should 
have  been  taken  from  the  jury  by  the  court  below.  In 
this  court  he  insists  that  we  should  reverse  the  judg- 
ment without  remanding  the  cause. 

We  think  that  it  is  on  our  view  of  this  contention 
that  our  disposition  of  the  cause  must  turn. 

There  seems  to  us  no  room  for  doubt  or  argu- 
ment that  Johnson,  as  motorman,  was  negligent  in 
driving  the  car.    If  he  were  not  a  man  experienced 
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enough  and  with  knowledge  enough  of  the  road  to  have 
been  entrusted  with  this  car  at  night  on  the  route 
taken,  the  defendant  would  be  liable  for  entrusting  it 
to  him.  If  he  were  so  experienced,  he  knew  the  dis- 
tance from  Sixteenth  Street  to  the  curve  and  the  time 
necessary  to  run  over  it;  he  knew  that  the  conductor 
standing  on  the  front  platform  and  busy  with  his 
money  and  statement  would  be  likely  to  be  injured 
by  the  driving  of  the  car  into  that  curve  at  the  rate  of 
twenty  or  twenty-five  miles  an  hour,  and  he  was  neg- 
ligent in  not  knowing,  to  use  his  own  language,  that  he 
*  *  was  so  close  to  the  curve.  * ' 

But  it  is  equally  undeniable,  under  the  decisions  of 
this  state,  that  if  this  negligence  of  Johnson  in  driving 
the  car  as  motorman  stood  by  itself  in  isolation  as  the 
only  cause  proximately  causing  the  accident  to  McMa- 
hon, and  McMahon  had  no  other  relation  to  Johnson 
at  the  time  and  place  in  question  than  that  which  nor- 
mally and  usually  exists  between  a  conductor  and  a 
motorman  on  the  same  car,  then  they  were  fellow-serv- 
ants in  such  a  sense  that  McMahon  could  not  recover 
from  the  defendant  for  the  effects  of  this  negligence. 

A  nice  question  is  presented,  however,  concerning 
concurrent  negligence  in  this  case.  The  proximate 
cause  of  the  injury  to  McMahon,  it  appears  to  us,  was 
his  presence  unbraced  on  the  front  platform  of  the  car, 
where  the  left-hand  door  was  always  open,  combined 
with  the  negligent  driving  of  the  car  by  Johnson  at  full 
speed  into  a  switch  curve.  With  either  of  these  fac- 
tors in  the  situation  absent,  the  accident  would  not 
have  happened.  As  a  conductor's  usual  and  proper 
place,  as  the  evidence  shows,  was  on  the  rear  plat- 
form, it  is  argued  with  force  by  the  appellant  that  his 
presence  at  that  time  in  that  place,  if  voluntary,  was 
his  own  negligence,  directly  and  materially  contribut- 
ing to  the  injury.  If,  on  the  other  hand,  the  jury  were 
at  liberty  to  find  and,  to  support  their  verdict,  must 
be  presumed  to  have  found,  that  his  presence  at  that 
time  and  place  was  involuntary  and  under  the  direc- 
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tions  and  orders  of  a  vice  principal,  who  had  author- 
ity to  give  them,  was  not  the  vice  principal  in  ordering 
the  plaintiff  into  that  place  at  that  time  guilty  as 
vice  principal  of  negligence  concurrent  with  his  neg- 
ligence as  fellow-servant  in  driving  the  cart  And  did 
not  that  negligence  as  vice  principal  contribute  as  ma- 
terially and  proximately  to  the  injury  as  the  negligence 
of  the  plaintiff  could  be  said  to  have  done  if  his  pres- 
ence had  been  voluntary! 

And  can  the  defendant  escape  the  consequences  of 
the  concurrent  negligence  of  the  vice  principal  because 
the  other  necessary  factor  in  the  accident  was  the 
negligence  of  the  same  person  in  his  capacity  of  f  ellow- 
servantt 

It  might  perhaps  be  argued  that  directing  the  pres- 
ence of  the  plaintiff  on  the  front  platform  as  the  car 
was  approaching  a  curve  was  not  negligence,  for  if  the 
car  had  been  going  slowly  his  position  would  not  have 
been  dangerous;  but  does  it  lie  in  the  mouth  of  the 
vice  principal  (for  whose  action  the  defendant  must 
answer)  to  say  that  he  did  not  know  that  the  car  would 
approach  the  curve  at  an  improper  speed,  when  as 
**fellow-servant'*  he  was  himself  responsible  for  that 
speed  t 

Must  not  the  vice  principal,  as  vice  principal,  be 
held  to  have  known  that  as  fellow-servant  he  was  so 
managing  the  car  that  the  order  or  instruction  as  vice- 
principal  would  bring  about  a  dangerous  situation  for 
the  plaintiff? 

These  questions  are  not  free  from  difficulty,  but  we 
think  their  answer  must  be  in  favor  of  the  plaintiff's 
view. 

The  negligence  of  Johnson  as  vice  principal  seems 
to  us  concurrent  with  that  of  Johnson  as  fellow-serv- 
ant in  causing  the  injury,  and  the  result  as  to  the 
liability  of  the  defendant  is  the  same  as  though  the 
vice  principal  and  servant  had  been  different  persons. 

In  such  a  case  of  concurrent  negligence,  as  the  opin- 
ion in  Wabash,  St.  L.  &  P.  E.  Co.  v.  Shacklet,  105  111. 
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381,  says,  it  is  **a  long  and  well-established  principle'* 
that  each  of  the  wrongdoers  is  severally  liable,  and  the 
plaintiff  has  his  election  to  sue  all  jointly  or  bring  his 
separate  action  against  any  one. 

And  the  reasoning  of  the  opinion  in  Pullman  Palace- 
Car  Co.  V.  Laack,  143  111.  242,  leading  to  the  proposi- 
tions that  where  the  negligence  of  two  persons  results 
in  an  injury  to  a  third,  which  the  negligence  of  neither 
was  sufficient  in  itself  to  produce,  the  negligence  of 
both  is  to  be  held  in  combination  as  the  proximate 
cause  of  the  injury;  and  that  in  that  case  *'the  negli- 
gence of  the  master  and  that  of  the  fellow-servant 
were  concurrent  causes  and  combined  were  the  proxi- 
mate cause  of  the  injury,  and  that  the  servant  might 
recover**  although  the  injury  was  the  combined  effect 
of  the  negligence  of  the  master  and  of  the  fellow-serv- 
ant (pp.  261-262),  seems  to  us  logically  as  fairly  in 
point  in  the  case  at  bar  as  it  would  be  were  the  **vice 
principal**  and  the  ** fellow-servant**  not  identical. 

While  many  of  the  assignments  of  error  are  dis- 
posed of  by  our  view  of  the  conclusions  that  the  jury 
were  at  liberty  to  draw  from  the  evidence  and  by  our 
opinion  as  to  the  application  of  the  law  thereto,  be- 
fore indicated,  other  questions  in  the  case  arise  on  the 
pleadings.  One  assignment  of  error  is  that  the  court 
erred  in  sustaining  the  plaintiff's  demurrer  to  defend- 
ant *s  plea  of  the  statute  of  limitations.  As  heretofore 
pointed  out,  the  amendment  to  the  declaration,  made 
more  than  two  years  after  the  accident,  to  the  effect 
that  Johnson  was  not  a  fellow-servant  of  the  plaintiff, 
was  the  only  occasion  of  the  plea.  If  this  amendment 
did  not  make  the  declaration  state  a  different  cause  of 
action  from  that  before  set  forth,  the  demurrer  was 
properly  sustained.  We  do  not  think  that  a  new  cause 
of  action  was  thereby  stated.  We  reaffirm  the  decision 
of  this  court  on  this  point  in  Mott  v.  Chicago  &  M.  El. 
E.  Co.,  102  111.  App.  412. 

There  is  another  question,  however,  arising  on  the 
pleadings,  which  cannot  be  said  to  be  free  from  doubt. 
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If  -a  construction  at  all  narrow  or  technical  is  to  be 
put  on  the  declaration,  it  is  difficult  to  determine  ex- 
actly wherein  the  combined  negligence  on  which  the 
verdict  and  judgment  in  favor  of  the  plaintiff  can,  ac- 
cording to  our  view,  alone  be  based,  is  charged.  But 
we  are  not  disposed,  in  view  of  the  very  liberal  rules 
laid  down  by  our  supreme  court  as  to  intendments  and 
presumptions  in  favor  of  a  declaration  after  verdict, 
to  give  to  the  one  in  the  case  at  bar  such  a  narrow  or 
technical  construction.  See,  for  example,  Chicago,  B. 
&  Q.  E.  Co.  V.  Harwood,  90  111,  426 ;  Keegan  v.  Kinnare, 
123  111.  280 ;  Chicago  &  A.  E.  Co  v.  Clausen,  173  IlL 
100,  and  Sargent  Co.  v.  Baublis,  215  111.  428.  The  dec- 
laration alleged  that  the  plaintiff  was  injured  while 
engaged  in  the  exercise  of  his  duties  as  conductor; 
that  the  car  was  being  operated  under  the  management 
of  the  defendant;  that  the  defendant  improperly  ran 
and  directed  said  car  by  its  servant,  and  that  by  the 
improper  conduct  of  the  defendant  by  its  servant  the 
plaintiff  was  thrown  out  and  injured,  and  we  must 
hold  that  ** these  terms'*  were  ** sufficiently  general  to 
include,  by  fair  and  reasonable  intendment,  any  mat- 
ter necessary  to  be  proved,  and  without. proof  of  which 
the  jury  could  not  have  given  the  verdicf  This  is 
made  by  the  cases  which  we  have  cited  the  test  of  the 
sufficiency  of  the  declaration  after  verdict  to  support 
the  judgment. 

The  jury  were  properly  instructed,  and  we  do  not 
think  that  in  the  refusal  of  those  tendered  instruc- 
tions which  were  refused,  or  in  the  modifications  of 
those  modified,  the  court  below  erred.  We  agree  with 
counsel  for  appellee  that  the  legal  principles  involved 
in  the  refused  instructions  were  covered  by  those 
given,  and  that  the  modifications  in  those  modified 
were  unimportant.  They  were  proper  enough  in  any 
event. 

The  court,  we  think,  committed  no  error  in  ruling 
out  the  question  as  to  Mr.  Whitsell's  opinion  of  John- 
son's competency  as  a  motorman.    Even  if  the  ruling 
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had  been  erroneous^  it  would  have  been  immaterial  in 
the  view  we  have  taken  of  the  issues  and  the  evidence. 
The  judgment  of  the  superior  court  is  aflSrmed 

Affirmed. 


Frederick  L.  Grofis,  Defendant  in  Error,  y.  Saratoga  European 
Hotel  &  Sestaurant  Company,  Plaintiff  in  Error. 

Cten.  No.  16,644. 

1.  Innksepebs — v)\o  are  gue»U.  A  weekly  rate  and  a  lengthy 
etay  do  not,  in  the  abeence  of  taking  up  a  permanent  abode  at  a 
hotel,  take  from  a  person  the  status  of  a  ''hotel  guest" 

2.  iNNKEEPEBs — tailce  may  recover  for  articles  lost.  A  guest 
of  a  hotel  who  had  possession  as  bailee,  gratuitous  or  otherwise, 
of  articles  that  he  properly  entrusted  to  the  hotel  keeper,  is  entitled 
to  maintain  an  action  tot  their  value. 

8.  Innkeepebs — bailee  can  recover  entire  value  of  lost  orHdeg. 
Where  an  innkeeper  loses  articles  entrusted  to  his  care  by  a  guest, 
a  bailee,  the  gueet  is  not  restricted  to  the  recovery  of  the  value 
of  his  special  interest  in  the  property,  but  can  recover  the  whole 
value  and  will  hold  the  amount  so  recovered  in  excess  of  his  own 
interest  for  the  general  owner. 

4.  Innkeepers — limitation  of  liability.  The  liabUity  of  an  inn- 
keeper for  a  valise  and  contents  entrusted  to  his  care  is  not  limited 
to  fifty  dollars,  by  the  Act  of  1909,  for  the  protection  of  innkeepers, 
where  the  valise  is  lost  through  his  negligence. 

6.  iNNKmEPEBs — presumption  of  negligence  in  )o«t  of  goods,  A 
presumption  of  negligence  arises  when  luggage  is  handed  by  a  guest 
to  an  authorized  employee  or  agent  of  a  hotel  for  custody  and 
cannot  be  afterwards  found  or  heard  ot 

6.  EviDENCB— oimer  may  testify  as  to  volume  of  wearing  apparel. 
In  an  action  by  a  father  against  a  hotel  company  for  the  loss  of  a 
valise  containing  wearing  apparel  and  related  articles  belonging  to 
his  daughter,  which  he  entrusted  to  the  hotel  for  custody  when  he 
was  a  guest,  the  testimony  of  plaintiff  and  his  daughter  as  to  the 
value  of  the  articles  is  not  only  competent  evidence  but  is  also  the 
best  evidence. 

ESrror  to  the  Municipal  Court  of  Chicago;  the  Hoir.  John  H. 
OiLLAir,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1910.    Affirmed.    Opinion  filed  December  SO,  1912. 
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Adolph  Mabks,  for  plaintiff  in  error;  Elijah  N. 
ZoLLN3,  of  connseL 

DuNKE^  MoKeeveb  &  Dxtnnb,  for  defendant  in 
error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt 

The  defendant  in  error  was  the  plaintiff  below.  He 
recovered  a  judgment  in  the  Municipal  Court  of  Chi- 
cago, April  12,  1910,  for  $150  against  the  plaintiff  in 
error,  the  Saratoga  European  Hotel  &  Eestaurant  Com- 
pany, defendant  below.  The  cause  was  tried  without 
a  jury.  The  claim  was  for  the  value  of  a  suit  case  and 
of  a  handbag  and  of  their  respective  contents,  which 
were  committed  by  the  plaintiff  to  th^  care  and  custody 
of  the  defendant  as  an  innkeeper. 

It  is  not  disputed  that  the  plaintiff  brought  the 
bags  and  the  contents  sworn  to  and  recovered  for  to 
the  hotel,  which  is  an  inn  under  the  common-law  defini- 
tion for  the  entertainment  and  accommodation  of 
transient  guests.  Nor  can  it  be  reasonably  denied  that 
he  had  rightful  possession  and  custody  of  all  the  con- 
tents, nor  that  it  was  a  reasonable  amount  of  luggage 
to  bring  to  an  inn  where  he  was  staying,  nor  that  he 
entrusted  the  bags  with  their  contents  to  a  person  in 
the  employ  of  the  defendant,  held  out  to  be  a  proper 
agent  for  the  purpose  of  receiving  the  guests  and  their 
belongings.  Nor  is  it  disputed  that  the  goods  disap- 
peared and  were  lost  to  the  plaintiff  from  the  moment 
he  so  entrusted  them,  and  have  never  been  returned 
to  him,  although  he  has  demanded  them  from  the  de- 
fendant. 

The  common-law  liability  of  the  hotel  keeper  would 
seem  to  be  plain,  unless  one  of  the  two  following  de- 
fenses made  by  the  defendant  is  good :  First,  that  be- 
cause, as  it  is  claimed,  plaintiff  had  negotiated  a 
weekly  rate  for  his  room  while  proposing  a  stay  of 

Vol.  OLxrvi — 11. 
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several  weeks  therein  away  from  his  homei  which  was 
in  another  city  and  state,  he  did  not  have  the  status 
and  consequent  rights  of  a  ** guest  at  an  inn.''  Sec- 
ond, that  although  the  articles  in  the  suit  case  which 
the  plaintiff  entrusted  to  the  innkeeper  were  in  his 
custody,  care  and  control,  the  title  to  them  did  not  rest 
in  him  hut  in  his  daughter. 

As  to  the  first  of  these  defenses,  we  are  cited  by  the 
plaintiff  in  error  to  Clifford  v.  Stafford,  146  HL  App. 
247.  It  is  not  necessary  to  discuss  it  or  to  attempt  to 
distiQguish  it.  This  court  is  on  record  in  Moon  v. 
Tarian,  147  HI.  App.  383,  as  holding  to  the  doctrine 
which  we  believe  is  the  better  and  accepted  one,  that  a 
weekly  rate  and  a  lengthy  stay  do  not,  in  the  absence 
of  taking  up  a  permanent  abode  at  a  hotel,  take  away 
from  a  person  the  status  of  a  ^^ hotel  guest."  This 
was  the  position  taken  by  the  Court  of  Appeals  of 
New  York  also  in  an  elaborate  and  well-reasoned  opin- 
ion in  Hancock  v.  Band,  94  N.  T.  1,  which  m^y  be  con- 
sidered as  the  leading  case  on  the  subject  in  the  United 
States  since  the  change  in  the  manner  of  hotel  keeping 
in  modem  days,  which  tiiat  opinion  points  out.  It  is 
inmiaterial  therefore  whether  the  rate  made  by  the 
hotel  to  the  plaintiff  was  a  daily  one,  as  the  plaintiff 
testified,  or  a  weekly  one,  as  maintained  by  the  defend- 
ant. 

Nor  does  the  second  proposition  of  the  defendant 
furnish  an  adequate  defense.  It  is  true  that  the  plain- 
tiff had  possession  as  bailee  of  the  articles  in  the  suit 
case,  the  value  of  which  was  included  in  the  verdict 
and  judgment  he  obtained,  and  did  not  own  them.  But 
he  had  a  right  to  their  possession  and  entrusted  them 
to  the  innkeeper.  That  was  sufficient  to  impose  on 
the  innkeeper  the  liability  to  the  plaintiff  for  their 
loss  under  the  circumstances  proven.  Counsel  have 
cited  several  cases  in  which  courts  have  held  that  the 
bailor  in  such  a  case,  not  being  a  guest,  could  directly 
recover  from  the  innkeeper  the  value  of  his  property, 
and  could  not  recover  for  property  which  did  not  be- 
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long  to  him,  although  lost  simultaneously  hy  the  guest 
who  was  the  bailee. 

Citation  of  authority  was  hardly  necessary  to  estab- 
lish this  position,  but  it  has  nothing  to  do  with  this 
case.  There  would  be  but  one  recovery  allowed  of 
course,  but  that  the  bailor  could  sue  at  hH  option  in- 
stead of  the  bailee  in  such  a  case,  does  not  show  that 
if  the  bailor  does  not  first  sue* and  recover,  the  bailee 
cannot  rightfully  recover  for  the  property  entrusted 
to  him  and  by  him  in  turn  entrusted  to  the  innkeeper. 
The  reverse  of  this  proposition  indeed  is  the  etablished 
law. 

Actual  ownership  on  the  part  of  a  guest  of  property 
brought  by  him  to  the  inn  and  lost  while  infra  hospi- 
Hum  is  not  essential.  His  qualified  property  or  legal 
interest  as  bailee,  gratuitous  or  otherwise,  is  suflScient 
to  sustain  the  action.  Kellogg  v.  Sweeney,  1  Lans. 
(N.  Y.)  397;  Chamberlain  v.  West,  37  Minn.  54;  Eden 
V.  Drey,  75  HI.  App.  102. 

It  is  not  necessary  for  us  to  decide  in  this  case 
whether  correlative  to  the  obligation  to  answer  for  its 
loss  the  innkeeper  had,  either  by  the  common  law  or 
statute,  the  right  to  a  lien  on  the  contents  of  the  suit 
case  in  question  here.  It  is  not  in  issue.  The  suit 
case  and  contents  are  gone,  undoubtedly  stolen  from 
the  hotel  when  they  were  in  the  custody  of  the  inn- 
keeper. He  is  liable  to  his  guest  who  brought  them 
there.  Farther  than  that  we  need  not  go  except  to 
answer  the  questions  suggested  by  defendant,  whether 
the  proper  rule  of  damages  was  applied  and  whether 
the  evidence  which  was  received  to  establish  the  dam- 
ages was  competent.  We  think  the  answer  to  both 
these  questions  must  be  in  the  affirmative. 

The  defendant  contends  that  under  the  Act  for  the 
protection  of  Innkeepers,  approved  June  9,  1909,  the 
liability  of  an  innkeeper  for  a  valise  or  traveling  case 
and  contents  is  limited  to  fifty  dollars.  The  plain- 
tiff in  the  case  at  bar  was  given  more  than  that  sum 
for  the  suit  case  and  its  contents.    The  damages  for 
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their  loss  were  based  on  the  testimony  of  the  plain- 
tiff's daughter,  who  owned  the  contents,  and  who  testi- 
fied to  their  value. 

But  the  act  excepts  from  the  limitation  of  dam- 
ages a  loss  or  injury  occurring  through  the  negligence 
of  a  hotel  proprietor  or  his  servants  or  employees  in  a 
hotel.  A  presumption  of  negligence,  we  think,  arises 
when,  as  in  this  case,  the  luggage  is  handed  to  an  au- 
thorized employee  or  agent  of  the  hotel  for  custody 
and  cannot  be  afterward  found  or  heard  of.  Metcalf 
V.  Hess,  14  111.  129;  Eden  v.  Drey,  76  HI.  App.  102. 

As  to  the  damages,  the  plaintiff  was  not  restricted 
to  the  value  of  his  special  interest  in  the  property 
lost,  but  can  recover  the  whole  value  and  will  hold  the 
amount  so  recovered  in  excess  of  his  own  interest  for 
the  general  owner.  Littlefield  v.  Biddeford,  29  Maine 
310 ;  Woodman  v.  Nottingham,  49  N.  H.  387 ;  American 
&  English  Encyclopedia  of  Law,  vol.  3,  p.  762.  (Bail- 
ments.) 

As  to  that  value,  the  testimony  of  the  plaintiff  him- 
self and  of  his  daughter  was  not  only  competent  evi- 
dence, but  on  the  whole,  under  the  circumstances  of 
this  case  and  in  consideration  of  the  character  of  the 
property  lost,  the  best  evidence.  The  goods  were  large- 
ly wearing  apparel  or  related  articles.  As  this  court 
says  in  Hebard  v.  Biegel,  67  IlL  App.  584,  a  woman 
is  presumed  to  know  the  value  **of  her  own  belong- 
ings ^ '  of  this  kind,  and  as  the  same  court  said  in  Parm- 
elee  v.  Eaymond,  43  111.  App.  609:  **In  the  case  of 
loss  of  personal  wearing  apparel  the  owner  is  entitled 
to  recover  its  value  to  him,  not  what,  as  second  hand 
or  odd  pieces,  it  would  have  sold  for  in  the  markef 
To  the  same  effect  is  the  utterance  of  the  Court  of  Ap- 
peals of  New  York  in  Fairfax  v.  New  York  Cent.  E. 
Co.,  73  N.  Y.  167. 

Of  course  there  is  nothing  conclusive  in  this  testi- 
mony of  the  plaintiff  and  his  daughter,  but  it  was  com- 
petent and  relevant.  The  court  had  before  it  also  the 
evidence  adduced  by  the  defendant  of  persons  sup- 
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posed  to  be  experts  in  second-hand  clothes,  and  made 
its  decision,  it  is  to  be  presumed,  in  view  of  it  alL  We 
shall  not  disturb  it  We  are  not  satisfied  that  the 
judgment  is  against  the  law  and  the  evidence  or  that 
it  resulted  from  substantial  errors  in  the  municipal 
court  directly  affecting  the  matters  at  issue  between 
the  parties,  and  it  is  affirmed* 

Aijirmed. 


Bruno  Bizzo,  Defendant  in  Error,  y.  Cafholic  Order  of  Foresten, 

Plaintiff  in  Error. 

Oen.  No.  16,686. 

1.  Fbatebitai.  BBETsriT  80CISTISB — When  not  estopped  to  assert  that 
desiffnatUm  of  beneficiary  loas  ultra  vires.  Where  a  by-law  of  a 
fraternal  benefit  society  restricts  payment  of  benefits  to  cousins 
of  the  member,  to  cousins  of  the  first  degree,  such  society  is  not 
estopped  by  Its  description  of  a  beneficiary  In  a  certificate  as  a 
"cousin"  from  setting  up  the  defense  that  Its  action  in  naming 
such  person  as  a  beneficiary  was  ultra  vires  If  the  word  "cousin" 
is  to  be  construed  as  meaning  a  blood  relation  further  removed 
than  a  first  cousin. 

2.  Fbatkbnai.  BBWJCiriT  80CEETLES — pofoer  to  limit  payment  to 
classes  of  hlood  relatives.  Though  the  statute  relating  to  fraternal 
benefit  societies  proyides  that  payment  of  death  certificates  may  be 
made  to  blood  relations  of  the  member,  such  societies  may  limit 
such  payment  with  regard  to  cousins  of  members,  to  first  cousins. 

3.  Fbatebnal  BBNKiTr  sociETiEB — turdcn  of  proof  as  to  whether 
beneficiary  is  one  wJto  can  take.  Where  a  by-law  of  a  fraternal 
benefit  society  limits  payment  of  death  certificates  as  respects 
cousins  of  the  member,  to  first  cousins.  In  an  action  by  a  beneficiary 
named  as  a  "cousin"  of  the  member,  the  burden  is  on  the  society 
to  prore  that  such  person  Is  not  such  a  cousin  as  can  take. 

4.  Fraternal  Bicwgyrr  sochcties — beneficiaries.  One  named  as  a 
beneficiary  is  shown  not  to  be  within  the  class  permitted  by  a 
by-law  providing  that  cousins  further  removed  than  the  first  degree 
cannot  recover  benefits  where  he  states  that  the  member  told  him 
ten  years  before  that  he  was  a  first  cousin,  but  also  states  that 
neither  his  fftther  or  mother  was  a  brother  or  sister  of  the  mem- 
ber's father  or  mother,  and  such  statement  is  not  contradicted. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie 
Clelakd,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1910.  Reversed  and  judgment  here.  Opinion  filed  December  30, 
1912. 

Edmukd  S.  Cummings,  for  plaintiff  in  error. 
WnjJAM  A.  Jbkkinqs,  for  defendant  in  error. 

Mb.  Justicb  Bbown  delivered  the  opinion  of  the 
court. 

The  Catholic  Order  of  Foresters,  a  fraternal  benefi- 
ciary society  organized  and  existing  under  and  by 
virtue  of  the  laws  of  Illinois  relating  to  such  socie- 
ties, is  in  this  writ  of  error  complaining  of  a  judg- 
ment rendered  against  it  by  the  Municipal  Court  of 
Chicago  May  3,  1910,  for  $1,000  in  favor  of  Bruno 
Bizzo,  the  plaintiff  below  and  defendant  in  error  here. 

The  basis  of  the  judgment  was  a  benefit  certificate 
issued  to  one  Francisco  Covaleo,  in  which  the  Catholic 
Order  of  Foresters  on  certain  conditions  and  stipula- 
tions bound  itself  to  pay  Domenico  Covaleo,  the  son 
of  Francisco  Covaleo,  $1,000,  and  Bruno  Bizzo,  the 
** cousin"  of  Francisco  Covaleo,  $1,000  **upon  proof 
of  the  fact  and  cause  of  the  death''  of  said  Francisco 
Covaleo.  The  death  of  Francisco  Covaleo  was  duly 
proven,  but  the  plaintiff  in  error  is  now  asserting  that 
the  defendant  in  error,  Bruno  Bizzo,  is  neither  within 
the  class  designated  by  the  statute  of  Illinois  as  pos- 
sible legal  beneficiaries  of  fraternal  insurance  of  this 
nature,  nor  within  the  by-laws  of  the  Catholic  Order 
of  Foresters  in  force  during  the  time  Francisco  Covaleo 
was  a  member  of  the  society. 

The  statute  (Act  of  June  22,  1893,  as  amended  May 
11, 1901)  in  relation  to  the  Organization  and  Manage- 
ment of  Fraternal  Beneficiary  Societies,  provides  that 
**  payment  of  death  benefits  shall  only  be  paid  to  the 
families,  heirs,  blood  relations,  affianced  husband  or 
affianced  wife,  or  to  persons  dependent  upon  the  mem- 
ber." 
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The  by-laws  attempt  to  restrict  the  class  of  ^^  blood 
relations''  to  children,  grandchildren,  parents,  broth- 
ers and  sisters,  grandparents,  nieces  and  nephews, 
uncles  and  aunts,  cousins  in  the  first  degree  and  next  of 
Mn  who  would  be  the  distributees  of  the  personal  es- 
tate of  the  member  upon  his  death  intestate. 

The  supreme  court  in  Wallace  v.  Madden,  168  HI. 
356,  decided  that  even  the  refusal  of  the  Catholic  Order 
of  Foresters  because  of  its  by-laws  to  issue  a  certifi- 
cate making  a  beneficiary  a  person  designated  by  a 
member,  when  that  person  was  within  a  class  allowed 
by  the  statute,  could  not  thwart  the  will  of  the  member, 
and  that  the  company  was  liable  on  his  death  to  the 
beneficiary  he  named.  This  was  on  the  express  hold- 
ings that  the  classes  of  persons  designated  by  the  or- 
ganic law  of  a  benefit  society  as  the  persons  who  may 
become  beneficiaries  of  its  insurance,  cannot  be  en- 
larged or  restricted  by  the  society  or  its  members, 
and  that  statutes  of  the  state  under  which  a  benefit 
society  is  organized  become  part  of  its  organic  law. 

But  in  Murphy  v.  Nowak,  223  111.  301,  the  supreme 
court,  without  mentioning  Wallace  v.  Madden,  supra, 
placed  its  decision  on  the  position  that  in  determining 
the  classes  who  can  take  as  beneficiaries,  the  court  will 
look  alone  to  the  certificate  of  organization  and  by-laws 
of  a  fraternal  benefit  society  if  they  are  narrower  in 
their  scope  than  the  statute,  and  quoted  to  the  same 
purport,  Norwegian  Old  People's  Home  Soc.  v.  Wil- 
son, 176  HL  94 

Following  as  we  understand  it  the  later  decision  of 
the  supreme  court,  this  court  held  in  Flannery  v.  Glea- 
son,  133  HI.  App.  398,  that  a  by-law  of  the  Women's 
Catholic  Order  of  Foresters  identical  with  the  one  here 
involved  was  a  valid  and  effective  restriction  on  the 
list  of  beneficiaries  allowed  by  the  statute,  and  that  a 
second  cousin,  although  a  blood  relation,  was  not  a 
possible  beneficiary. 
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We  cannot  uphold  the  judgment  in  this  case  with- 
out departing  from  this  decision,  which  we  are  not  in- 
clined to  do.  If  we  were  wrong  in  Flannery  v.  Glea- 
son,  supra,  in  following  the  later  rather  than  the  ear- 
lier case  in  the  supreme  court,  that  tribunal  will  cor- 
rect us  should  this  case  reach  it. 

We  do  not  think  that  the  society  is  estopped  by  its 
description  of  Bizzo  as  a  ^ ^cousin''  in  its  certificate 
from  setting  up  the  defense  that  it  acted  ultra  vires 
in  naming  Bizzo  as  a  beneficiary,  if  the  word  cousin 
is  to  be  construed  as  meaning  a  blood  relation  further 
removed  than  a  ** cousin  in  the  first  degree.'* 

We  agree  with  the  defendant  in  error,  however,  that 
the  burden  of  proof  is  upon  the  society  to  prove  that 
the  beneficiary  was  not  within  the  permitted  class  of 
beneficiaries. 

The  society  having  come  into  court  to  repudiate  its 
contract  so  far  as  Bizzo  is  concerned,  whom  it  had 
described  as  **a  cousin,**  must,  to  be  successful,  prove 
that  he  was  not  a  ** cousin**  who  could  take  the  ben- 
efit. If  a  second  or  further  removed  cousin  was  an 
allowable  beneficiary,  the  society  could  not  be  said  to 
have  sustained  the  burden.  But  on  the  assumption 
that  no  cousin  but  a  cousin  in  the  first  degree  was  an 
allowable  beneficiary,  we  think  it  did. 

To  prove  that  Bruno  Bizzo  was  not  even  a  cousin  in 
any  degree  or  a  ** blood  relation**  of  Francisco  Cova- 
leo,  it  introduced  (besides  the  testimony  of  Bizzo  him- 
self, hereinafter  discussed)  the  testimony  of  Natalo 
Cardomone.  But  his  testimony  amounted  to  nothing 
beyond  a  statement  that  although  he  knew  Covaleo, 
Covaleo  never  spoke  to  him  about  any  relationship 
with  Bizzo. 

The  only  other  evidence  offered  was  the  testimony  of 
Bdzzo  himself.  He  was  called  as  a  witness  by  the  de- 
fendant, and  in  answer  to  the  direct  question  asked 
him,  **Was  Covaleo  your  first  cousin?**  his  answer 
was,  ^^  Covaleo  told  me  ten  years  ago  he  wiEU3  a  first 
cousin." 
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The  defendant  afterward  moved  to  strike  out  this 
testimony  as  incompetent.  Whether  he  could  be  heard 
to  do  so,  and  whether  the  court  erred  in  denying  the 
motion,  it  is  not  necessary  for  us,  in  our  view  of  the 
case,  to  decide,  for  allowing  this  remark  to  stand  as 
proof  of  a  declaratory  **  statement  of  pedigree,  *'  the 
question  which  gave  rise  to  it,  **Was  Covaleo  your 
first  cousin  f  was  answered  in  the  negative  by  the 
witness,  when,  replying  to  the  further  question,  **Was 
the  father  or  mother  of  Covaleo  a  brother  or  sister  of 
your  father  or  mother?'^  he  said,  **They  was  not/'  We 
think  that  this  positive  statement  was  proof,  in  the 
absence  of  any  contradiction,  that  Covaleo  and  Rizzo 
were  not  ** cousins  in  the  first  degree,'*  and  that  it 
overcame  and  rendered  insignificant  the  report  of  Cov- 
aleo's  statement. 

When,  however,  the  defendant  went  further  in  the 
examination,  we  think  it  failed  as  well  with  Bizzo  as 
with  Cardomone  in  proving  that  Bizzo  and  Covaleo 
were  not  ** blood  relations''  or  ** cousins"  further  re- 
moved than  **the  first  degree."  The  most  that  can  be 
said  is  that  the  examination  did  not  prove  that  they 
were,  but  this  is  immaterial. 

On  the  ground,  however,  that  it  was  proven  that 
Bizzo  was  not  a  ** cousin  in  the  first  degree,"  we  feel 
obliged  to  reverse  this  judgment  and  enter  here  a  judg- 
ment of  nil  capiat  and  for  costs  against  the  plaintiff, 
the  defendant  in  error  here. 

Reversed  and  judgment^  here. 


Leitnandt  Plnmbii^^  Company,  Defendant  in  Eiror,  y.  Jacob  Gloi, 

Plaintiff  in  Error. 

Gen.  No.  16,705. 

1.  CoNTBACTs — tohen  question  for  fury.  Where  the  evidence  is 
sharply  conflicting  whether  defendant  ordered  plaintiff  to  "take 
care  of  certain  defective  plumbing,  the  question  is  for  the  Jury. 

2.  Appeals  and  ebbobs — Jiarmless  error.  In  an  action  for  plumb- 
ing work  performed,  where  defendant  was  asked  on  direct  examlna- 


170  ApPWTJiATB   CoTJBTS  of  lUilNOtS. 

Leibrandt  Plumbing  Co.  y.  Glos,  176  111.  App.  169. 

tlon  what  he  said  to  plaintiff  about  taking  care  of  the  plumbing,  and 
answered  that  he  did  not  tell  plaintiff  or  anyone  to  take  care  of  it 
but  stated  to  plaintiff  that  he  would  go  down  to  see  what  was 
necessary  and  that  the  agent  was  taking  care  of  the  building,  such 
answer,  though  not  entirely  responsive,  was  improperly  stricken, 
but  the  striking  will  not  reverse  where  substantially  the  same 
matter  was  previously  admitted. 

ESrror  to  the  Municipal  Court  of  Chicago;  the  Hoir.  Henbt  C. 
Butus,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1910.    Affirmed.    Opinion  filed  December  80,  1912. 

a 

John  p.  O^Connob,  for  plaintiff  in  error. 

Fbedbbiok  a.  Bbown  and  Wh^uam  B.  T.  Ewbn,  Jb., 
for  defendant  in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt. 

This  is  writ  of  error  to  reverse  a  judgment  for 
$118.23  of  the  Municipal  Court  of  Chicago  (in  a  fourth 
class  case)  in  favor  of  the  plaintiff  below,  the  Lei- 
brandt Plumbing  Company,  against  the  defendant  be- 
low (plaintiff  in  error  here),  Jacob  Glos. 

The  cause  was  tried  before  a  jury  in  the  municipal 
court  and  the  judgment  was  rendered  on  a  verdict  for 
the  amount  stated. 

The  claim  of  the  plaintiff  was  for  plumbing  work 
and  materials  furnished  by  the  plaintiff  to  the  defend- 
ant in  a  building  belonging  to  the  defendant  at  Thir- 
tieth Street  and  Armour  Avenue  in  Chicago. 

The  evidence  for  the  plaintiff  tends  to  show  that  a 
city  plumbing  inspector  in  May  and  June  made  three 
inspections  of  the  plumbing  in  the  building  and  found 
it  defective,  and  that  he  notified  the  owner,  Glos ;  that 
after  the  third  inspection  he  was  ordered  to  go  to  the 
building  and  turn  off  the  water;  that  he  thereupon 
went  to  the  building  and  then  to  the  office  of  the  Lei- 
brandt Plumbing  Company,  whom  he  knew  had  for- 
merly done  plumbing  work  for  Glos,  and  informed  the 
responsible  parties  in  that  office  of  the  contemplated 
action;  that  after  a  conversation  over  the  telephone 
between  the  secretary  and  treasurer  of  the  company 
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and  Glos,  Mr.  Leibrandt,  the  president  of  the  com- 
pany, took  up  the  receiver  and  conversed  with  Glos, 
whose  voice  he  knew  and  recognized,  and  that  Glos 
after  he  had  been  informed  of  the  situation  and  the 
leaky  condition  of  the  plumbing  told  him  directly  and 
definitely  **to  take  care  of  it;*'  that  thereupon  the  Lei- 
brandt Company  did  what  was  necessary,  and  only 
what  was  necessary,  to  put  the  plumbing  in  good  order, 
and  that  the  amount  recovered  was  a  reasonable  and 
customary  charge  for  the  labor  and  materials  ex- 
pended ;  that  thereafter  when  the  work  was  practically 
entirely  done,  Glos  said  to  the  secretary  and  treasurer 
of  the  plaintiff  company,  who  went  to  his  office  to  col- 
lect another  bill,  **Call  your  men  off.  I  won't  stand 
no  more,''  and  afterward  complained  to  him,  not  that 
the  work  had  been  done  without  orders  from  him,  but 
that  the  bill  was  too  high. 

The  defendant  testified  that  he  did  not  give  any 
order  to  have  the  work  done ;  that  he  had  a  conversa- 
tion with  some  person  in  the  Leibrandt  Company  office, 
but  merely  told  him  that  he  (Glos)  would  go  to  the 
building  and  see  if  anything  was  necessary  to  be  done, 
and  if  there  was,  would  come  over  and  see  the  com- 
pany, and  that  afterwards  when  Marshall,  the  secre- 
tary and  treasurer  of  the  company,  came  to  his  (Glos') 
office  and  told  him  they  were  working  on  the  building 
that  he  repudiated  any  liability  and  said  that  as  he 
had  not  ordered  the  work,  he  would  not  pay  the  bills. 

In  this  conflict  of  evidence,  it  was  for  the  jury  to 
decide.  We  see  no  reason  for  setting  aside  their  de- 
cision. 

The  defendant  argues  that  Liebrandt's  cross-exami- 
nation corroborates  the  testimony  of  Glos,  but  this  we 
do  not  think  is  established  by  the  record.  Mr.  Lei- 
brandt testified  indeed  that  Glos  said  that  he  would 
try  to  get  down  and  see  the  building,  and  if  he  did  get 
down  there  would  see  the  company.  But  he  did  not 
retract  the  statement  that  he  wa^  ordered  to  take  care 
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of  the  defective  plumbing,  but  on  the  contrary  reiter- 
ated it. 

Complaint  is  made  that  an  answer  given  by  Mr.  Glos 
on  his  direct  examination  to  the  leading  question, 
**What  did  you  say,  if  anything,  to  Mr.  Leibrandt 
about  taking  care  of  itf  as  follows: 

**I  didn't  tell  him  anything  about  taking  care  of  it. 
I  told  him  I  was  going  down  to  see  if  there  was  any- 
thing necessary  to  be  done.  I  didn't  tell  anybody  to 
take  care  of  it.  The  agent  was  the  one  taking  care  of 
the  building, ' '  was  stricken  out  at  the  request  of  plain- 
tiff's  counsel  and  against  the  objection  of  the  defend- 
ants. We  do  not  see  the  necessity  of  striking  this 
answer  out,  although  it  was  not  in  its  entirety  respon- 
sive. But  to  strike  it  out  under  the  circumstances 
was  not  reversible  error  or  very  material  The  wit^ 
ness  had  previously  undertaken  twice,  without  objec- 
tion, to  give  his  version  of  the  only  conversation  he 
had  over  the  telephone  with  the  Leibrandt  office,  and 
declared  that  his  statement  was  that  ^^he  would  go 
down  and  look  at  the  building,  and  if  there  was  any- 
thing necessary  to  be  done,  he  would  come  over  and 
see  them,"  and  had  also  without  objection  testified  that 
he  had  not,  in  that  conversation,  said,  ^^Take  care  of 
it. ' '  He  had  also  testified  that  he  had  on  the  first  time 
that  it  was  brought  to  his  attention  that  the  work  had 
been  going  on,  repudiated  any  liability  for  it,  because 
he  had  not  ordered  it. 

We  think  that  his  denial  of  any  order  by  him  for 
the  labor  or  materials  recovered  for  was  explicitly 
before  the  jury,  and  that  the  striking  out  of  the  answer 
in  question  had  no  effect  on  the  verdict. 

Not  every  erroneous  ruling  on  evidence  is  a  ground 
for  reversal. 

We  are  not  satisfied  that  the  judgment  is  against 
the  law  and  the  evidence,  or  that  it  resulted  from  sub- 
stantial errors  in  the  municipal  court  directly  affect- 
ing the  matters  at  issue  between  the  parties,  and  it  is 
afiGrmed*  Afftrmed. 
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Ed.  Tahedl,  Defendant  in  Error,  y.  Woodford  Distilling  Company, 

Plaintiff  in  Error. 

Oen.  No.  16,723. 

1.  TvyviB — ^tetcripiion  of  property  demanded  in  replevin  writ. 
Where  action  was  begun  as  repleyln  in  the  municipal  court  and  on 
return  of  the  bailiff  that  he  could  not  find  the  property  was  prose- 
cuted in  troyer,  the  defendant  cannot  object  that  the  writ  improperly 
described  the  property  aa  "warehouse  receipts"  when  it  knew  what 
was  called  for  and  referred  to  the  property  by  that  name. 

2.  TBoywak— property  evidenced  hy  toarehouse  receipts.  In  troyer 
for  the  oonyersion  of  warehouse  receipts,  the  conyersion  being  estab- 
lished and  the  property  evidenced  by  such  receipts  haying  been 
destroyed  by  fire  while  in  possession  of  defendant,  plaintiff  Is 
entitled  to  a  Judgment  for  its  yalue. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoir.  Vtowuf  K. 
WAI.XXB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term« 
1910.    Affirmed.    Opinion  med  December  30,  1912. 

Seitz,  Bbyak  &  WHiBEB,  for  plaintiff  in  error. 

Pabseb  &  HoGAN  for  defendant  in  error ;  Gsobob  G. 
KiKQ,  of  connsel. 

Mb.  Justice  Bbowk  delivered  the  opinion  of  the 
court. 

This  is  a  writ  of  error  to  the  Municipal  Court  of 
Chicago,  sued  out  from  this  court  to  reverse  a  judg- 
ment in  trover  for  $276.55,  rendered  hy  the  said  mu- 
nicipal court  against  the  Woodford  Distilling  Com- 
pany, the  defendant  helow  and  the  plaintiff  in  error 
here,  in  favor  of  Ed.  Tahedl,  the  plaintiff  below  and 
defendant  in  error  here.  The  suit  was  begun  in  re- 
plevin, but  on  the  refusal  of  the  defendants  to  turn 
over  to  the  bailiff  of  the  municipal  court  the  property 
described  in  the  writ  of  replevin,  and  the  return  of  the 
bailiff  on  the  said  writ  to  that  effect  and  that  he  was 
unable  to  find  the  said  property  in  the  City  of  Chicago, 
it  was  prosecuted  in  trover  and  resulted  in  the  find- 
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ings  of  the  court,  which  tried  the  case  without  a  jury, 
that  the  defendant  was  guilty,  that  the  right  to  the 
possession  of  the  property  was  in  the  plaintiff,  and  in 
the  assessment  of  the  plaintiff's  damages  at  two  hun- 
dred and  seventy-six  dollars  and  fifty-five  cents. 

It  is  only  the  last  of  these  findings  which  can  he  made 
the  subject  of  any  substantial  question.  The  prop- 
erty sought  to  be  replevied,  and  for  which  the  judg^ 
ment  in  trover  was  given,  was  described  in  the  writ 
of  replevin  as  **  Three  warehouse  receipts  of  the 
Woodford  Distilling  Company,  being  warehouse  re- 
ceipts Nos.  68103  D,  60335  and  68102  D.'' 

The  defendant  maintains  that  as  it  developed  in  evi- 
dence that  the  three  papers  which  the  plaintiff  referred 
to  as  warehouse  receipts  were  not  technically  and  le- 
gally speaking  ** warehouse  receipts,''  but  mere  con- 
tracts, and  as  the  bailiffs  return  merely  showed  inabil- 
ity to  secure  property  described  as  **  warehouse  re- 
ceipts," there  was  no  foundation  for  a  judgment  in 
trover  for  the  tortious  conversion  of  these  papers. 

There  is  no  merit  in  this  contention.  The  evidence 
shows  that  the  defendant  itself  calls  the  documents 
in  question  ** warehouse  receipts."  It  is  not  necessary 
for  us  to  decide  whether  they  were  or  were  not.  The 
defendant  was  specifically  informed  by  the  writ  of  the 
nature  of  the  plaintiff's  case  and  knew  exactly  what 
the  writ  called  for. 

As  the  Supreme  Court  of  Pennsylvania  said  in  a  case 
where  a  similar  point  was  made : 

**  Certainty  to  a  common  intent  is  all  that  is  re- 
quired, and  in  this  case  the  record  would  support  a 
plea  in  bar  to  another  suit  with  a  different  descrip- 
tion."   Taylor  V.  Morgan,  3  Watts,  333. 

The  documents  in  question,  with  the  exception  of 
differing  numbers  and  descriptions  of  the  warehouse 
stamps,  are  practically  identical.  One  will  serve  as 
an  example  of  the  three.    It  ran: 
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€i. 


THB  WOODPOBD  DISTILLING  COMPANY. 

**No.  68103D. 

"United  States  Bonded  Warehouse,  Distillery  No. 
9,  7th  Dist.  Ky.,  located  in  Midway,  Woodford  County, 
Ky,  Beceived  and  has  on  storaj^e  the  following  de- 
scribed five  barrels  Pennsylvania  Club  whiskey  for 
our  account  and  which  we  hold  subject  to  the  order 
of  Ed  Tahedl,  St.  Paul. 

Ware- 
Date  of         Serial    Wine  GallB.   Proof  Proof   bouse         When 


InBpectdon    Nos. 
Spring  1904    63129 

80 
1 


When  tax 
is  due 


Spring  1912 


2 
8 


GallB.  Stamp    Withdrawn 

47  96       101    48    44  Sep.  11, 1907 

6857129 

48  35  48    83  Nor.  25, 1907 

30 
48        86  49    35  Feb.  10, 1908 

48        85  48    83  May  25, 1908 

47        19  47    66         2 

8 


243  11 


Deliverable  as  agreed  only  on  return  of  this  certifi- 
cate properly  endorsed  and  on  payment  of  the  purchase 
price  hereof  at  our  main  office  and  government,  state 
and  county  taxes  and  storage  at  the  rate  of  five  cents 
per  barrel  per  month  from  inspection.  Loss  or  dam- 
age by  the  elements,  leakage,  shrinkage  or  transporta- 
tion at  purchaser's  risk.  The  whiskey  named  herein 
is  insured  for  invoice  amount  against  loss  by  fire.  This 
certificate  which  may  be  voided  if  altered,  is  subject 
to  the  provisions  of  the  order  slip  in  the  possession  of 
the  Woodford  Distilling  Company;  the  holder  of  this 
certificate  in  accepting  it,  agrees  to  its  conditions  and 
to  pay  all  money,  taxes  and  charges  due  hereon. 

**Thb  Woodfobd  Distilling  Co., 

**By  I.  Orschel,  Prest. 
"Gauged  by  United  States. 
'  *  Ganger,  3.  J.  Parrish. 

** Endorsements:  Not  until  this  certificate  (no  du- 
plicate to  be  recognized)  has  been  actually  presented 
or  delivered  to  us  properly  endorsed,  will  any  portion 
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of  the  whiskey  represented  by  it  be  delivered  or 
shipped. 

'^Address  all  communications  in  regard  to  the  with- 
in described  whiskey  to 

**Thb  Woodfobd  Distillinq  Co., 
**Main  Office  34  Eiver  St.,  Chicago.'' 

That  these  documents  belonged  to  the  plaintiff  and 
were  tortiously  converted  by  the  defendant,  is  plain. 

There  was  a  fire  which  destroyed  the  whiskey  de- 
scribed in  the  documents,  and  the  Woodford  Distilling 
Company  requested  the  plaintiff  to  send  to  it  these 
certificates  for  use  in  making  adjustments  with  him. 
This  the  plaintiff  did,  but  when  he  afterward  demanded 
them  the  company  refused  to  give  them  up,  on  the 
ground  that  the  whiskey  itself  was  destroyed.  It  did 
not,  however,  deny  that  it  was  liable  for  the  whiskey 
or  its  equivalent  under  the  contract  made  by  the  certifi- 
cates and  order  slips  signed  by  Ed.  Tahedl  as  pur- 
chaser, which  the  company  retained  and  which  appar- 
ently show  fulfilment  of  the  condition  of  payment  of 
purchase  price. 

In  a  letter  which,  we  think,  despite  defendant 's  argu- 
ment to  the  contrary,  was  competent  evidence  of  an 
admission  of  the  fact,  it  asserted  the  value  of  the  whis- 
key for  which  it  was  liable  to  be  $276.55,  for  the  equiv- 
alent of  which  in  whiskey  it  offered  to  settle  with  the 
plaintiff.  Why  the  plaintiff  did  not  accept  this  is  not 
for  us  to  inquire,  any  more  than  it  is  for  us  to  ask 
why  the  defendant,  when  this  offer  was  declined  and 
the  return  of  the  certificates  demanded  by  the  plaintiff, 
did  not  acquiesce  and  thus  prevent  what  to  us  seems  a 
wholly  unnecessary  lawsuit.  We  can  only  deal  with 
the  fact  that  both  parties  seemed  to  prefer  litigation 
to  settlement. 

The  fact  that  the  defendant  was  guilty  of  conver- 
sion of  these  documents  being  determined,  it  only  re- 
mained for  the  court  to  assess  the  damages,  which  it 
placed  at  the  admitted  value  of  the  whiskey. 

The  defendant  argues  that  if  it  be  assumed  that  the 
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defendant  was  guilty  of  conversion^  all  that  it  con- 
verted was  the  evidence  of  a  contract,  and  that  "to 
hold  that  the  conversion  of  the  evidence  of  a  contract 
enables  the  party  aggrieved  to  sue  in  trover  for  all 
the  rights  which  he  would  be  entitled  to  under  the 
contract  involves  an  absurdity/'  and  that  such  cases 
as  seem  to  hold  the  contrary  are  cases,  of  negotiable 
instruments,  in  which  it  has  always  been  the  rule  that 
prim-a  facie  the  value  of  the  document  is  the  value  ex- 
pressed on  its  face. 

This  is  plausible,  but,  under  the  law  as  laid  down 
in  Illinois,  unsound. 

In  Hayes  v.  Massachusetts  Mut.  Life  Ins.  Co.,  125 
111.  626,  635,  the  rule  is  applied  to  a  life  insurance 
policy  which  was  certainly  not  a  negotiable  instru- 
ment, but  the  mere  evidence  of  a  contract ;  and  we  are 
obliged  to  recognize  that  the  case  at  bar,  in  which  the 
certificates  expressly  say  the  whiskey  mentioned  in 
them  is  deliverable  only  ''on  return  of  the  certificate 
properly  endorsed,'*  furnishes  stronger  reason  for  its 
application  than  the  Hayes  case. 

In  Wisconsin  the  rule  has  been  applied  to  the  con- 
version of  a  savings  bank  book,  and  the  value  of  the 
deposits  evidenced  made  the  measure  of  damages. 
Wegner  v.  Second  Ward  Sav.  Bank,  76  Wis.  242. 

The  value  represented  by  the  certificate  has  been  ad- 
mitted by  the  defendant  to  be  the  amount  of  the  judg- 
ment and  its  allowance  as  the  measure  of  damages  un- 
der the  rule  applied  in  Hayes  v.  Massachusetts  Mut. 
Life  Ins.  Co.,  supra,  has  at  least  the  advantage  of  ren- 
dering unnecessary  and  impossible  further  action  on 
the  *  *  contract, ' '  and  thus  tends  to  the  final  disposition 
of  the  controversy. 

The  judgment  of  the  municipal  court  is  affirmed. 

Affirmed. 
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E.  E.  Irwin,  Trading  as  E.  H.  Irwin  ft  Co.,  Defendant  in  Enor, 
V.  W.  J.  Kelly  and  Horace  Train,  Trading  as  Kelly  A  Train, 

Plaintiff  in  Error. 

Gen.  No.  16,766. 

1.  Daicaoss— /ailttre  to  deliver  coat  Where  plaintiff  who  had 
an  order  for  coal  from  one  of  his  custemeni  contracted  with  de- 
fendants for  delivery  to  the  customer,  part  to  he  shipped  immediately 
and  remainder  as  quickly  as  possible,  and  defendants  delay  the  order 
for  several  months  so  that  the  customer  is  entitled  to  and  does 
cancel  the  order,  defendants  are  liable  to  plaintiff  for  the  dlfterence 
between  the  contract  price  with  them  and  the  price  to  the  customer. 

2.  Ck>NTBA.OTs — shortage  of  cars  not  excuse  for  failure  to  perform* 
In  an  action  for  damage  from  defendants'  failure  to  deliver  coal 
contracted  for,  it  is  not  a  legal  excuse  that  there  was  a  shortage 
of  cars  or  that  the  price  at  which  defendants  could  get  the  coal 
was  too  high. 

8.  Saubb — distinction  hetioeen  sales  and  Jfrokerage  transw^ion* 
Where  plaintiff  who  has  an  order  for  coal  from  one  of  his  customers 
enters  into  a  contract  with  defendants  for  delivery  to  the  customer, 
there  is  a  sale  and  not  a  brokerage  transaction,  and  the  fact  that 
plaintiff  made  defendants  his  agents  to  collect  the  selling  price 
does  not  alter  the  transaction. 

4.  PBAcncB — not  error  to  dispose  of  motion  for  new  trial  without 
argument.  Where  the  cause  has  been  fully  tried  by  the  court 
without  a  Jury,  it  is  within  his  legal  discretion  to  dispose  of  a 
motion  for  new  trial  at  once  although  requested  to  hear  argo- 
ment 

Errw  to  the  Municipal  Court  of  Chicago;  the  Hon.  W.  W. 
BlAXWELL^  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1910.    Affirmed.    Opinion  filed  December  SO,  1912. 

Eastmak,  Eastman  &  White,  for  plaintiff  in  error. 
Habby  a.  Daughebty,  for  defendant  in  error. 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
conrt. 

The  judgment  attacked  by  this  writ  of  error  is  for 
$116.29.  It  was  entered  by  the  Municipal  Court  of 
Chicago^  June  18, 1910,  in  favor  of  the  plaintiff  below 
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(the  defendant  in  error  here),  E.  H.  Irwin,  against 
the  defendants  below,  W.  J.  Kelly  and  Horace  Train 
(who  are  the  plaintiffs  in  error  here),  who  did  business 
under  the  firm  name  of  Kelly  &  Train.  The  trial  below 
was  by  the  court  without  a  jury. 

The  plaintiff,  who  did  business  under  the  name  of 
E.  H.  Irwin  &  Co.,  was  a  dealer  in  coal  in  Chicago, 
buying  and  selling  coal  as  an  independent  dealer.  His 
dealings,  however,  were  frequently  of  the  following 
nature.  Receiving  orders  for  coal  at  such  prices  as  he 
could  secure,  he  would  buy  at  a  less  price  from  other 
dealers  and  order  the  coal  shipped  directly  by  such 
other  dealers  to  his  customers.  His  payments  to  the 
concerns  from  whom  he  bought  would  be  delayed  until 
he  received  the  purchase  price  from  his  customers, 
when  he  would  remit  to  the  shippers  the  price  which 
he  had  agreed  to  pay  them,  retaining  the  remainder 
as  his  profit. 

In  the  transactions  which  led  to  this  suit,  however, 
a  different  course  was  ptirsued,  resulting  from  an 
agreement  between  the  parties.  Irwin  received  orders 
from  the  firm  of  Elijah  &  Winne  in  Palo,  Iowa,  for 
22  carloads  of  Hocking  rescreened  three-inch  coal. 
This  coal  he  ordered  from  the  defendants  by  three 
orders  (verbal  and  written)  of  December  16,  20  and  23, 
1909,  respectively.  The  letter  of  E.  H.  Irwin  &  Co.  to 
Kelly  &  Train  of  December  20,  1909,  relating  to  six 
of  these  22  carloads  shows  the  arrangement  or  agree- 
ment originally  proposed  about  them  all.    It  ran : 

**  Confirming  conversation  this  morning,  please  en- 
ter our  order  for  six  more  open  cars  of  the  Hocking 
rescreened  three-inch  lump  coal  at  $1.50  per  ton  f .  o.  b. 
cars  at  mines,  to  be  consigned  to  Elijah  &  Winne,  Palo, 
Iowa,  via  the  C,  E.  I  &  P.  Ry.  from  Chicago,  to  be 
all  shipped  this  week  and  if  possible  at  the  rate  of 
one  or  two  cars  a  day.  Please  give  us  car  numbers 
promptly  as  possible. 

*'We  hereby  agree  and  promise  to  pay  you  for  this 
coal  just  as  fast  as  we  collect  for  it,  and  that  the  money 
received  from  coal  shipped  by  you  on  our  orders  shaU 
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not  be  applied  to  the  payment  of  any  other  accounts, 
but  just  as  soon  as  we  receive  checks  in  payment  we 
will  send  you  our  checks,  retaining  our  profit  only.'' 

But  the  following  letter  of  Kelly  &  Train  to  E.  H. 
Irwin,  written  four  days  later  (December  24th)  shows 
how  tiiis  arrangement  was  changed: 

* '  Confirming  conversation  in  our  office  today,  in  con- 
sideration of  your  allowing  us  to  invoice  our  coal 
shipments  on  your  orders  and  collect  for  same,  we 
hereby  agree  to  remit  you  your  profit  or  commission 
as  soon  as  settlements  are  received  from  the  custom- 
ers, and  further  agree  not  to  follow  up  any  of  your 
customers,  and  if  they  ask  us  for  prices  we  will  quote 
them  at  prices  allowing  you  at  least  ten  cents  per  ton 
commission  and  fifteen  cents  per  ton  when  you  so  ad- 
vise, and  on  all  such  orders  will  also  remit  your  profit 
as  soon  as  settlement  is  received. 

*^Cars  9481-16213-26547  and  26804,  which  you  have 
already  invoiced  to  Elijah  and  Winne  and  Sunderland 
Bros.  Co.  respectively,  you  may  collect  for  and  remit 
us  when  you  receive  settlement  from  the  parties. 

**  Yours  truly, 

*'Kelly&  Train, 

''Per  H.  0.  Train. 

'*We  hereby  accept  and  will  fill  your  orders  of 'Dec. 
16th  to  6  cars  to  Palo,  Iowa,  and  6  cars,  Dec.  18th  to 
Palo,  Iowa,  and  Dec.  22d,  10  cars  to  Palo,  Iowa,  all 
for  Elijah  and  Winne  and  all  to  be  Hocking  re-screened 
three-inch  coal  at  $1.50  f.  o.  b.  cars  mines  to  you. 

''Kelly  &  Train.^^ 

Four  of  the  cars  which  the  plaintiff  ordered  the  de- 
fendant to  ship  to  Elijah  &  Winne  were  duly  shipped. 
The  remaining  eighteen  were  never  shipped. 

After  two  months  and  a  half,  during  which  time 
there  were  repeated  inquiries  and  demands  by  the 
plaintiff  of  the  defendants  that  they  should  fdl  the 
orders  and  ship  the  remaining  eighteen  cars  to  Elijah 
&  Winne,  and  excuses  by  the  defendants  that  there 
was  a  car  shortage  and  that  therefore  they  could  not 
afford  to  pay  the  price  demanded  by  those  who  had 
such  coal  on  hand,  the  plaintiff  on  March  4, 1910,  wrote 
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fhe  defendants  complaining  of  fhe  nonf ulfilment  of  the 
orders,  and  adding  : 

**Our  commission  on  the  fonr  cars  you  shipped  is 
$19.23,  of  which  you  have  paid  us  $10,  and  on  the  basis 
of  40  tons  average  weight  per  car  our  commission  on 
the  remaining  18  cars  amounts  to  $106.85,  making  a 
total  due  us  for  commission  on  these  sales  of  $126.08, 
or  a  balance  due  of  $116.08,  and  we  shall  look  to  you 
for  payment  of  same.^* 

This  seems  to  have  led  to  immediate  correspond- 
ence between  the  defendants  and  Elijah  &  Winne,  for 
on  March  7th,  Elijah  &  Winne  wrote  to  the  defend- 
ants: 

''Answering  your  favor  of  the  fifth  instant,  we  will 
not  be  able  to  handle  the  Hocking  of  which  you  speak, 
owing  to  the  lateness  of  the  season.  You  will  please 
cancel  all  orders  we  may  have  with  you  at  present.'^ 

Shortly  afterward  the  plaintiff  brought  this  suit. 

In  view  of  the  fact  that  the  order  of  the  plaintiff 
to  the  defendants  of  December  16,  1909,  for  six  cars 
specified  ''immediate  shipment,^*  that  of  December 
20th  for  six  cars  directed  that  they  be  all  shipped  ' '  this 
week  and  if  possible  at  the  rate  of  one  or  two  cars  a 
day,^'  and  that  of  December  23d  for  ten  cars  required 
"shipment  as  quickly  as  possible,*'  we  think  that  the 
consignees,  Elijah  &  Winne,  were  within  their  rights 
in  canceling  the  orders  and  refusing  to  receive  the  coal 
at  that  late  date,  and  that  it  follows  that  the  failure 
to  consummate  the  sale  and  receive  the  purchase  price 
from  the  consignees  being  the  fault  of  the  defendants 
solely,  it  did  not  relieve  them  from  liability  to  the 
plaintiffs  for  the  difference  between  the  contract  price 
to  them  and  the  price  to  Elijah  &  Winne.  To  hold 
otherwise  would  be  to  allow  the  defendants  the  benefit 
of  their  own  wrong. 

That  there  was  a  shortage  of  cars  or  that  the  price 
at  the  mines  or  elsewhere  for  which  the  defendants 
could  buy  the  coal,  furnished  them  no  legal  excuse.  No 
such  exception  was  made  when  they  undertook  to  fill 
the  orders.    To  allow  such  an  excuse  as  valid  would 
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be  to  abrogate  the  sale.  That  the  transaction  between 
the  plaintiff  and  defendants  was  a  sale  and  not  a  bro- 
kerage transaction  we  think  clear.  Neither  the  use 
of  the  words  **or  commission''  as  the  alternative  of 
** profit''  in  the  letter  of  the  defendants  to  the  plaintiff 
of  December  24th,  nor  the  further  use  of  the  word 
** commission"  in  that  letter  and  in  that  of  the  plain- 
tiff to  the  defendants  of  March  4, 1910,  alters  the  actual 
nature  of  the  transaction,  which  was  a  sale  by  the  de- 
fendants to  the  plaintiff  of  certain  coal  which  the  plain- 
tiff ordered  shipped  to  his  customers.  The  plaintiff's 
interest  in  the  sale  sprang  from  the  ** profits" — ^the 
difference  between  his  buying  and  his  selling  price. 
Nor  does  the  fact  that  he  in  effect,  apparently  for 
their  security,  made  the  defendants  his  agents  to  col- 
lect the  selling  price,  alter  the  nature  of  the  transac- 
tion. 

As  this  is  our  view,  we  need  not  discuss  the  defense 
made  that  the  contract  was  between  the  plaintiff  and 
the  defendants  invalid  and  unenforceable  because  the 
plaintiff  had  no  license  from  the  city  to  do  a  brokerage 
business. 

Complaint  is  made  that  the  court  refused  to  set 
down  for  hearing  a  motion  for  a  new  trial  made  by  the 
defendant  after  the  finding  of  the  issues  for  the  plain- 
tiff, but  *' overruled  the  same  immediately  without  ar- 
gument," although  '^requested  to  hear  argument." 

The  cause  was  fully  tried  by  the  judge  without  a 
jury,  and  the  view  of  the  law  and  facts  propounded 
by  the  defendants  fairly  laid  before  him  in  that  trial. 
He  was  not  obliged  by  the  law  to  try  it  twice  or  to 
hear  it  argued  twice.  It  was  entirely  within  his  legal 
discretion  to  dispose  of  the  motion  made  by  the  de- 
fendant at  once.  There  was  nothing  "pro  forma' '  in 
that  action.  There  was  no  dispute  made  about  the 
amount  due  on  the  assumption  the  defendants  were 
liable  at  all. 

The  judgment  of  the  municipal  court  is  affirmed. 

Affirmed. 
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XdwBzd  K  Wilson,  Defendant  in  Error,  v.  James  E.  White, 

in  Error. 


Oen.  Ho.  16,779. 

1.  AppBAia  ARD  KBSOBs — When  instructionB  presumed  correct.  In- 
stmcticms  must  be  presumed  to  be  correct  where  no  complaint  is 
made  of  them  and  the7  are  not  preserved  in  the  record. 

2.  Bnxs  AKD  Noixfl — illegality  of  consideration.  In  an  action 
on  a  note  claimed  to  have  been  given  in  a  business  arrangement 
contemplating  the  making  of  usurious  loans  and  the  doing  of  a 
loan  brokerage  business  without  a  license  in  Tiolation  of  an  ordi- 
nance, heldt  under  conflicting  evidence,  that  the  note  was  given  in 
settlement  of  an  account  between  the  parties  and  that  there  was 
ample  consideration  from  legitimate  transactions. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
CoTTBELU  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1910.    Affirmed.    Opinion  filed  December  30,  1912. 

S.  A.  T.  Watkins,  for  plaintiff  in  error. 

Albebt  B.  Oeobgb,  for  defendant  in  error. 

Mb.  Justiob  Bbowk  delivered  the  opinion  of  the 
court. 

Although  propositions  of  law  have  heen  discussed 
in  the  arguments  in  this  cause,  there  are  none  which 
we  consider  properly  hef ore  us.  The  instruments  sued 
on  were  a  promissory  note  for  $350,  dated  November 
24,  1899,  and  a  contract  or  agreement  dated  January 
22,  1905,  but  evidently  so  dated  by  mistake  for  Jan- 
uary 22,  1904.  This  last  instrument  provided  in  con- 
sideration of  a  certain  quitclaim  of  real  estate  by  the 
plaintiff  that  the  defendant  should  pay  the  plaintiff 
seventy-five  dollars  in  cash  and  give  the  plaintiff  an- 
other promissory  note  for  ninety  dollars.  On  the 
promissory  note  sued  on  sixty-five  dollars  was  paid 
by  the  defendant  to  the  plaintiff  at  various  times, 
leaving  $285  of  the  principal  and  the  interest  at  six 
per  cent  per  annum  due.    When  this  suit  was  brought 
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in  March,  1910,  the  note  had  been  running  more  than 
ten  years,  and  was  more  than  nine  years  overdue.  On 
the  agreement  or  contract  the  seventy-five  dollars  in 
cash  had  been  paid,  but  the  note  for  ninety  dollars 
had  not  been  given,  and  damages  measured  by  this 
amount  were  also  claimed  by  the  plaintiff.  The  cause 
was  submitted  to  a  jury  under  instructions  from  the 
court,  which  must  be  presumed  to  be  correct  as  no 
complaint  is  made  of  them  nor  are  they  even  pre- 
served for  us  in  the  record. 

The  assignments  of  error  in  this  court  allege  the 
admission  of  improper  evidence  on  the  part  of  the 
plaintiff,  but  nothing  of  this  nature  is  pointed  out  in 
the  brief  and  argument  of  the  plaintiff  in  error — ^and 
examination  of  the  record  shows  very  few  rulings  of 
any  sort  on  evidence.  Such  as  appear  were  plainly 
correct  or  adverse  to  the  defendant  in  error. 

The  jury  found  a  verdict  on  which  judgment  was 
afterward  entered  for  $546.31 — an  amount  within  the 
sum  due  upon  the  two  instruments  sued  on  if  they  are 
given  effect 

The  complaint  of  the  plaintiff  in  error  is  there- 
fore solely  based  on  the  position  that  this  verdict  is 
against  the  law  and  the  evidence  in  that  the  note  and 
agreement  were  both  shown  to  be  invalid  as  springing 
from  business  arrangements  between  the  plaintiff  and 
defendant  to  do  an  illegal  business, — ^illegal  because  it 
contemplated  the  making  of  usurious  loans  by  plain- 
tiff to  third  parties,  and  illegal  because  it  contemplated 
also  the  violation  by  both  parties  of  a  city  ordinance 
against  the  doing  of  a  loan  brokerage  business  without 
a  license. 

This  seems  to  be  a  different  position  from  that  taken 
by  the  defendant  in  the  court  below,  where  he  main- 
tained that  the  note  was  given  without  consideration 
as  an  accommodation  to  the  plaintiff.  But  he  made 
out  neither  defense.  The  facts  shown  were  that  as  the 
result  of  previous  business  transactions  the  plaintiff 
claimed  the  defendant  owed  him  money ;  that  two  years 
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after  these  transactions  were  over,  in  November,  1894, 
the  defendant  and  plaintiff  met  for  the  purpose  of  set- 
tling their  accounts;  that  they  came  to  a  settlement 
and  agreed  that  White  owed  Wilson  $350 ;  that  White 
made  the  note  sued  on  for  that  amount,  due  in  one 
year  after  date  with  interest  at  six  per  cent,  until  paid ; 
that  there  was  ample  consideration  for  this  note  in 
legitimate  transactions  between  the  parties ;  that  July 
18,  1901,  White  paid  Wilson  forty  dollars  on  account 
of  the  note,  on  Jxdy  25,  1901,  ten  dollars,  and  in  1904 
at  some  time  fifteen  dollars,  but  has  paid  no  more, 
although- he  seems  to  have  made  an  unsuccessful  ef- 
fort to  raise  money  to  do  so.  The  instrument  contain- 
ing the  agreement  to  give  the  ninety  dollar  note  was 
also  given  for  a  valid  consideration,  and  there  appears 
to  us  nothing  illegal  in  it. 

We  do  not  think  any  defense  was  successfully  made 
to  the  case  presented  by  the  production  of  the  note  and 
contract  and  proof  of  default  in  them,  and  the  judg- 
ment of  the  municipal  court  is  affirmed. 

Afirmed. 


Charles  J.  Bonr,  Flamtiff  in  Error,  v.  DlinoiB  Central  Bailroad 

Company,  Defendant  in  Error. 

Gen.  No.  17,332. 

1.  Apfeaub  Ain>  'wsaoBB— academic  question  vottl  not  he  determined. 
Where,  after  hearing  on  motion  to  dissolve  on  the  foce  of  the  bill, 
a  judge  by  an  oral  decision  dissolves  a  temporary  injunction  and 
dismisses  the  bill,  no  relief  but  an  injunction  being  sought,  the 
question  whether  on  the  expiration  of  the  term  of  the  judge  a  suc- 
ceeding judge  could  enter  the  order  nunc  pro  tunc  is  academic 

2.  Jtjdqi£EJXtb— entry  after  expiration  of  term  of  judge.  Where 
a  judge  by  an  oral  decision  dissolves  a  temporary  Injunction 
and  dismisses  the  bill,  on  a  motion  before  a  succeeding  judge  to 
enter  the  order  nunc  pro  tunc,  after  the  expiration  of  the  term  of 
the  judge,  the  minutes  of  the  former  judge  are  the  best  evidence 
to  establish  the  fact  that  a  judgment  was  rendered. 

3.  EQurrr — relief  from  hreach  of  contract.  Where  the  damages 
for  a  breach  of  contract  are  Incomputable  even  approximately. 
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they  are  Irreparable  and  eqoitj  will  interfere,  and  where  with 
the  difficulty  of  computation  there  is  Joined  insolyency,  and  per- 
haps where  the  insolvency  without  the  uncertainty  exists,  equity 
may  decree  relief  to  prevent  a  fiLilure  of  Justice. 

4.  IirjuNCTioNs — difficulty  in  computing  damage  for  iMreach  of 
contract.  On  a  breach  of  contract  the  mere  difficulty  of  computation 
of  damages  as  distinguished  from  the  impossibility  of  such  com- 
putation, the  difficulty  being  unmingled  with  some  other  element 
making  legal  relief  inadequate,  will  not  warrant  the  nse  of  an 
injunctive  process  to  enforce  the  keeping  of  the  contract. 

6.  Injunctions — when  a^quate  rem^y  at  Jaio  for  breach  of 
contract.  Where  a  railroad  company  wrongfully  terminates  a  con- 
tract granting  to  a  person  for  a  certain  period  the  sole  and  ex- 
clusive right  to  place  advertisements  in  its  passenger  cars,  damages 
from  the  loss  of  future  profits  that  would  "doubtless"  amount  to  a 
certain  -sum,  from  liability  on  unexpired  advertising  contracts,  from 
liability  to  pay  commiesions  to  agents  obtaining  contracts,  and  from 
the  removal  or  rendering  useless  of  the  fixtures  in  the  cars,  are 
susceptible  of  proof  in  an  action  at  law,  and  the  termination  of 
the  contract  will  not  be  enjoined. 

6.  Injunctions — negative  covenant  not  to  engage  in  advertising 
business.  Where  a  railroad  company  wrongfully  terminates  a 
contract  granting  for  a  certain  period  a  sole  and  exclusive  right 
to  place  advertisements  in  its  passenger  cars,  the  negative  cov- 
enant implied  in  the  grant  will  not  be  enforced  by  enjoining 
the  company  from  allowing  advertising  except  as  placed  by  com- 
plainant in  its  cars. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Wuxjam 
Fenimobx  Coofeb,  Judge,  presiding.  Heard  In  this  court  at  the 
March  term,  1911.    Affirmed.    Opinion  filed  December  80,  1912. 

Statement  by  the  Court.  The  plaintiff  in  error  in  this 
case,  the  complainant  helow,  filed  his  verified  bill  in 
the  Superior  Court  of  Cook  County,  August  10,  1911, 
making  the  following  allegations :  i 

January  1,  1909,  the  Illinois  Central  Railroad,  as 
party  of  the  first  part,  executed  a  written  memoran- 
dum of  contract  with  Charles  J.  Bour  as  party  of  the 
second  part,  whereby  the  railroad  in  consideration  of 
covenants  and  payments  therein  named,  purported  to 
grant  to  Bour,  for  a  period  of  five  years  from  January 
1,  1909,  **the  sole  and  exclusive  right  to  place  adver- 
tisements in  each  and  every  of  the  suburban  passenger 
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cars,  80  called,  of  the  party  of  the  first  part  that  now 
or  hereafter  may  be  used  in  its  suburban  trains  run- 
ning between  Chicago  and  Flossmoor,  between  Chi- 
cago and  South  Chicago,  between  Chicago  and  Blue 
Island,  and  between  Chicago  and  Addison  and  interme- 
diate stations." 

Further  provisions  of  this  contract  are  that  the  rail- 
road will,  so  far  as  it  legally  can,  carry  Bour  and  em- 
ployees not  to  exceed  five  in  number  when  engaged 
in  this  advertising  business  and  advertising  material 
in  reasonable  quantities,  free  of  charge.  Bour  agrees 
that  he  will  pay  at  the  office  of  the  treasurer  of  the 
railroad : 

**In  payments  to  be  made  monthly  on  this  15th  day 
of  each  and  every  month  during  the  continuance  of  this 
agreement  (the  first  payment  to  be  made  February  15, 
1909)  fifty  per  cent.  (50%)  of  the  gross  amount  re- 
ceived by  him  from  advertisements  placed  in  the  said 
suburban  cars ;  provided  that  the  amount  paid  for  any 
month  during  the  continuance  of  this  agreement  shall 
not  be  less  than  one  thousand  dollars  ($1,000),  whether 
or  not  the  said  sum  of  one  thousand  dollars  shall  be 
less  or  more  than  fifty  per  cent.  (50%)  of  the  gross 
amount  received  by  the  party  of  the  second  part  from 
the  advertising  business  in  the  said  suburban  cars ;  that 
quarterly,  that  is,  in  the  months  of  April,  July,  Octo- 
ber and  January  in  each  year  settlements  shall  be  made 
for  the  preceding  three  months,  and  at  the  time  of  such 
settlements  the  party  of  the  second  part  will  imme- 
diately pay  over  to  the  party  of  the  first  part  such 
amount  as  fifty  per  cent  (50%)  of  his  gross  receipts 
from  the  said  advertising  business  for  the  preceding 
three  months  shall  exceed  the  amount  of  the  monthly 
payments  of  one  thousand  dollars  each  herein  provided 
to  be  paid.  Provided,  however,  that  in  the  event  it 
should  be  ascertained  that  fifty  per  cent  of  the  total 
amount  of  the  gross  receipts  from  the  said  advertis- 
ing business  should  be  less  than  the  said  one  thousand 
dollars  per  month,  the  party  of  the  second  part  shall 
not  be  entitled  to  any  refund  or  rebate,  it  being  ex- 
pressly agreed  that  in  no  event  shall  the  revenue  of 
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the  party  of  the  first  part  under  this  agreement  be 
less  than  one  thousand  dollars  per  month/' 

Books  of  account  are  to  be  kept  by  Bour,  subject  to 
the  inspection  of  officials  of  the  railroad.  The  persons, 
property  and  material  carried  under  the  contract  are 
to  be  so  carried  at  the  risk  of  the  second  party, 

*'A11  advertisements  and  the  size,  form,  style  and  lo- 
cation thereof  shall  at  all  times  be  subject  to  the  su- 
pervision and  approval  of  the  President  of  tiie  party 
of  the  first  part  or  such  other  officer  as  it  may  select, 
and  any  advertisements  of  an  objectionable  character 
after  being  placed  in  any  of  such  passenger  cars  shall 
at  once  be  removed  by  the  party  of  the  second  part 
if  such  President  or  such  other  officer  shall  so  request. 
The  advertisements  so  to  be  placed  in  said  cars  shall 
be  attached  thereto  under  the  directions  and  supervi- 
sion of  the  superintendent  of  machinery  of  the  party 
of  the  first  part  or  such  other  officer  as  it  may  select. ' ' 

On  the  expiration  of  the  right  granted  by  the  con- 
tract, whether  at  the  end  of  the  five  years  **or  upon 
any  sooner  termination  thereof,  as  hereinafter  pro- 
vided, ' '  the  party  of  the  first  part  shall  remove  all  his 
advertising  matter  and  leave  the  cars  in  their  former 
condition. 

**The  party  of  the  second  part  shall  not  assign  or 
transfer  this  agreement  nor  sublet  any  rights  under  it, 
without  the  written  consent  of  the  party  of  the  first 
part.  Any  privilege  so  sublet  by  the  party  of  the  sec- 
ond part  shall  be  sublet  in  such  manner  as  to  yield 
to  the  party  of  the  first  part  no  less  than  fifty  per  cent 
of  the  gross  amount  derived  therefrom  by  the  party 

to  whom  such  privilege  may  be  sublef 

•  •••••••• 

*'It  is  further  mutually  understood  and  agreed  by 
and  between  the  parties  hereto,  that  if  either  party 
hereto  shall  fail  to  keep  and  perform  all  and  singular 
the  several  agreements  herein  contained  and  every 
part  thereof,  or  to  make  any  payment  herein  provided 
to  be  made,  then  the  other  party  may  terminate  this 
agreement  by  giving  thirty  days'  notice  in  writing  of 
its  or  his  intention  so  to  terminate  the  same,  and  the 
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said  agreement  and  the  rights  hereinabove  granted  at 
the  time  mentioned  in  said  notice  shall  cease,  anything 
herein  to  the  contrary  notwithstanding,  and  upon  the 
determination  of  this  agreement,  or  at  the  end  of  the 
period  first  above  mentioned,  if  the  party  of  the  sec- 
ond part  shall  neglect  or  refuse  to  remove  immediately 
all  advertisements,  advertising  devices  and  materials 
from  the  said  cars,  the  same  may  be  removed  at  once 
by  the  party  of  the  first  part  at  the  expense  of  the 
party  of  the  second  part/^ 

This  contract  was  the  renewal  of  contracts  previously 
entered  into  between  the  Bailroad  Company  and  Bour. 
The  first  of  said  contracts,  which  were  all  substan- 
tially identical  with  the  one  in  question  except  as  to 
dates  and  amounts,  ran  from  January  1,  1889,  to  De- 
cember 31,  1893 ;  the  second  from  January  1,  1894,  to 
December  31,  1898;  the  third  from  January  1,  1899, 
to  December  31, 1903 ;  the  fourth  from  January  1, 1904, 
to  December  31, 1908.  These  were  followed  by  the  one 
first  above  described.  Under  these  prior  four  con- 
tracts Bour  had  paid  to  the  Illinois  Central  Railroad 
Company  $224,296  **as  rental  for  advertising  spaces 
occupied  by  him  in  said  suburban  passenger  cars.** 

From  January  1,  1909,  to  the  time  of  filing  the  bill 
Bour  carried  on  the  business  of  advertising  in  the  cars 
of  the  Railroad  Company  under  the  contract  of  Jan- 
uary 1,  1909,  and  during  that  time  paid  to  the  Rail- 
road Company  **as  the  rental  for  the  said  spaces  he 
has  occupied  in  said  cars  under  said  contract'*  the  sum 
of  $21,939.91  for  the  period  from  January  1,  1909,  to 
July  1, 1910,  and  for  the  month  of  July,  1910,  he  owed 
or  would  owe  said  company  under  said  contract  the 
sum  of  $1,000  or  more. 

For  the  purposes  of  said  advertising  business  it  was 
necessary  for  Bour  to  hire,  and  he  did  hire,  oflBces  in 
Chicago,  and  he  laid  out  $5,000  in  purchasing  mate- 
rials and  equipments,  etc.,  for  the  successful  conduct 
of  said  business. 

There  are  about  175  of  said  suburban  passenger  cars 
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in  service  and  about  fifty  spaces  for  advertisements  in 
each  of  said  cars,  aggregating  about  8,750  spaces  for 
advertisements,  all  of  which  at  the  time  of  filing  the 
bill  were  taken  or  occupied  by  the  advertisements  of 
various  persons,  and  Bour  had  paid  divers  persons 
about  $3,000  in  soliciting  the  various  advertisements 
displayed  in  said  cars.  All  the  various  persons  whose 
advertisements  are  thus  in  the  cars  have  contracts 
with  Bour  which  stipulate  the  amount  they  agree  to 
pay  Bour  therefor,  and  the  length  of  time  Bour  agrees 
to  keep  the  advertisements  in  said  cars.  The  time  thus 
specified  varies  from  a  few  months  to  one  or  more 
years.  Many  of  said  contracts  would  not  expire  until 
a  year  or  more  after  the  date  of  filing  the  bill. 

Bour  during  all  the  21^^  years  preceding  the  filing 
of  the  bill  created  said  business  of  advertising  in  the 
said  suburban  cars  and  built  up  the  same  from  noth- 
ing so  that  the  receipts  therefrom  amount  to  more 
than  $30,000  yearly.  Said  Railroad  Company  received 
no  revenue  whatever  from  said  source  prior  to  Jan- 
uary 1,  1889.  Since  that  time  it  has  received  from 
Bour  under  said  contracts  about  $246,235.97,  and  the 
receipts  are  increasing  every  year.  Bour's  net  monthly 
receipts  from  said  business  after  paying  the  railroad 
and  all  expenses  are  from  $1,000  to  $1,250  per  month, 
and  he  believes  that  during  the  remainder  of  the  pe- 
riod covered  by  his  contract  they  will  be  much  more. 

In  building  up  and  developing  the  business  Bour 
has  necessarily  expended  large  amounts  of  time,  en- 
ergy, labor  and  money,  and  has  created  for  himself  a 
standing  reputation  and  good  will  among  the  advertis- 
ing public  of  great  value  to  himself. 

Bour  has  at  all  times  and  in  every  respect  faith- 
fully performed  all  the  terms  of  the  existing  contract, 
and  the  Railroad  Company  has  frequently  expressed 
itself  as  satisfied  with  the  manner  in  which  he  has  con- 
ducted the  business  and  never  indicated  anything  to 
the  contrary,  but  notwithstanding,  *  *  without  any  right, 
iustification  or  provocation  whatever"  it  **on  to-wit, 
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June  13, 1910,  notified"  Bonr  'Hliat  it  had  detennined 
to  terminate  and  that  by  said  notice  it  did  terminate 
said  contract  on  and  after  thirty  days  from  the  date  of 
receipt  of  said  notice  by  him,  to-wit,  thirty  days  from 
and  after  said  thirteenth  day  of  June,  A.  D.  1910," 
and  stated  to  Bonr  that  it  had  **  fully  decided  and  de- 
termined to  at  once  cancel  and  terminate  or  to  wholly 
ignore  and  disregard  said  contract"  of  January  1, 
1909,  and  to  hereafter  conduct  said  advertising  busi- 
ness itself  or  to  have  it  done  by  some  person  other 
than  Bour  from  and  after  the  thirteenth  of  July,  1910, 
and  would  not  thereafter  permit  Bour  to  act  under 
said  contract. 

The  bill  further  represents  that  if  the  contract  in^ 
question  should  be  thus  terminated,  the  complainant 
Bour  would  lose  the  money  he  had  invested  and  paid 
out  in  the  business  and  the  profits  he  might  otherwise, 
make  for  the  three  years  and  a  half  following,  and^^ 
become  liable  in  damages  to  parties  who  had  contracts 
with  him  for  advertising  space  in  the  cars;  that  he 
was  surprised  at  the  notice  of  termination  given  him 
and  called  on  the  vice-president  of  the  company,  who 
signed  the  notice,  and  expressed  his  surprise ;  that  the 
said  vice  president  did  not  deny  that  the  complainant 
had  always  done  all  that  he  had  agreed  to  do  by  the 
terms  of  the  contract;  that  the  complainant  protested 
that  the  company  had  no  right  to  ignore  or  attempt 
to  cancel  or  terminate  said  contract,  and  that  there- 
after there  was  discussion  of  the  matter  at  several  in- 
terviews between  complainant  and  the  said  vice  presi- 
dent, in  which  the  complainant  was  led  to  believe  that 
the  company  would  abandon  its  determination  to  can- 
cel, terminate  or  ignore  said  contract,  but  on  the  ninth 
day  of  August,  1910,  the  complainant  was  finally  and 
definitely  notified  that  it  would,  after  that  date,  ignore 
said  contract  as  before  set  forth,  and  would  thereafter 
itself  conduct  the  advertising  business  in  said  subur- 
ban passenger  cars,  or  cause  or  permit  the  same  to  be 
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carried  on  by   parties  other   than  the    complainant, 
either  by  contract  with  snch  parties  or  otherwise. 

The  bill  contains  prayers  for  injunctions  pendente 
lite  and  permanent  restraining  the  Bailroad  Company 
from  cancelling  or  terminating  or  attempting  to  can- 
cel or  terminate  said  contract  of  January  1,  1909,  or 
from  ignoring,  violating  or  disregarding  said  contract 
or  attempting  to  do  so,  and  from  removing  or  attempt- 
ing to  remove  from  said  suburban  passenger  cars  any 
of  the  complainant's  property  or  equipments  used  in 
said  advertising  business,  and  from  attempting  to  pre- 
vent the  complainant  from  enjoying  all  the  rights, 
benefits  and  profits  granted  to  him  by  the  contract, 
and  **from  itself  carrying  on  or  attempting  to  carry 
on  said  advertising  business  or  using  said  advertising 
spaces  so  leased ' '  to  the  complainant  in  said  suburban 
cars,  and  from  employing  or  contracting  with  any 
party  or  parties  other  than  the  complainant  to  carry 
on  said  advertising  business  or  permitting  any  such 
party  or  parties  to  place  advertisements  in  said  subur- 
ban cars  during  the  unexpired  term  of  said  contract 
of  January  1, 1909. 

As  an  argument  therefor  the  bill  contains  this  para- 
graph: 

^^Your  orator  further  represents  that  unless  this 
Honorable  Court  grants  its  writ  of  injunction  as  here- 
inafter prayed,  your  orator  will  sustain  very  great  pe- 
cuniary loss  and  damages,  for  which  an  action  at  law 
can  afford  him  no  adequate  remedy;  that  while  his 
monthly  net  profits  from  said  advertising  business  dur- 
ing the  next  three  years  and  five  months  (that  being 
the  remaining  and  unexpired  period  covered  by  said 
existing  contract)  will  doubtless  amount  to  between 
twelve  and  fifteen  hundred  dollars,  it  would  be  impos- 
sible for  a  court  of  law  to  justly  and  accurately  meas- 
ure and  determine  the  amount  of  such  probable  future 
profits  and  consequent  damages  to  your  orator  if  he  is 
deprived  thereof  by  said  Bailroad  Company  as  it 
threatens  and  intends  to  do  as  aforesaid,  and  tne  same 
is  true  of  the  damages  he  will  or  may  have  to  pay  to 
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divers  parties  with  whom  he  has  contracts  as  afore- 
said for  placing  their  advertisements  in  said  cars  for 
various  nnexpired  periods,  and  the  same  is  also  true 
as  to  commissions  your  orator  has  paid  and  is  legaUy 
liable  to  pay  for  the  obtaining  of  the  various  and  nu- 
merous unexpired  advertising  contracts  he  now  has; 
neither  could  a  court  of  law  correctly  or  justly  esti- 
mate your  orator's  damages  if  said  Company  appro- 
priates or  bears  out  and  removes  from  its  said  cars  as 
it  threatens  to  do  your  orator's  said  fixtures  and  equip- 
ments in  said  cars  contained,  which  will  be  of  no  value 
if  removed  from  said  cars,  and  will  be  rendered  use- 
less for  advertising  purposes  or  for  any  other  pur- 
pose, and  your  orator  avers  that  in  these  and  various 
other  ways  he  will  suffer  and  sustain  great  and  irrep- 
arable damage  and  injury  if  said  Illinois  Central  Rail- 
road Company  is  not  restrained  as  hereinafter  prayed 
for.'' 

On  this  bill  and  an  affidavit  of  the  complainant  in 
support  thereof  an  injunction  until  the  further  order 
of  the  court  as  prayed  was  issued  on  August  10,  1910, 
without  notice. 

August  17,  1910,  the  Railroad  Company  entered  its 
appearance  in  said  cause,  and  gave  notice  of  a  motion 
to  dissolve  the  injunction.  August  23rd,  on  leave  given 
by  the  court  to  do  so,  without  prejudice  to  the  injunc- 
tion, the  complainant  amended  his  bill  by  adding  alle- 
gations : 

That  it  had  been  for  years  the  custom  of  railroad 
companies  operating  a  suburban  service  about  Chi- 
cago to  permit  advertisements  to  be  displayed  in  its 
cars,  and  that  street  railroads  did  the  same  without 
having  broader  powers  than  the  defendant  Railroad 
Company;  that  such  a  custom  was  general  in  the 
United  States ;  that  passengers  in  the  suburban  trains 
of  the  defendant  desired  the  information  afforded  by 
such  advertisements,  and  that  **such  advertisements 
in  the  said  cars  of  the  defendant  are  not  only  a  source 
of  revenue  to  the  defendant  enabling  it  more  ade- 
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quately  to  perform  its  duty  as  a  common  carrier  with- 
out iQcreasiag  its  charge  for  the  transportation  of 
goods  and  passengers,  but  also  are  a  source  of  infor- 
mation and  interest  to  the  passengers  upon  the  subur- 
ban cars  of  said  defendant  Bailway  Company,  and 
tend  to  add  to  the  convenience  and  information  and 
to  satisfy  the  curiosity  and  interests  of  such  passen- 
gers/' 

Also:  That  the  defendant  company  on  August  5, 
1910,  by  circular  letter  notified  various  persons  with 
whom  the  complainant  had  entered  into  contracts  for 
advertising,  that  the  contract  of  the  Bailroad  Company 
with  the  complainant  had  been  canceled,  and  asked 
the  direct  patronage  of  the  said  advertisers,  where- 
fore the  complainant  believes  and  charges  the  fact  to 
be  that  the  defendant  is  attempting  wrongfully  to  ap- 
propriate to  its  own  use  and  advantage  the  work  done 
and  the  benefit  of  the  moneys  expended  by  the  com- 
plabiant  in  working  up  said  advertising  business. 

August  23  and  24,  1910,  the  motion  to  dissolve  the 
injunction  was  argued  by  counsel  for  the  respective 
parties  before  Judge  Chetlain  in  the  superior  court. 
Briefs  were  also  filed  with  him.  He  took  the  case  under 
advisement. 

* 

On  December  3,  1910,  Judge  Chetlain,  whose  term 
of  office  was  about  to  expire,  in  open  court  announced 
his  conclusion  in  the  said  cause,  that  the  injunction 
should  be  dissolved.  The  complainant  by  his  solicitor 
was  represented  in  the  court  room  at  the  time.  The 
defendant  was  not. 

It  appears  from  the  record  filed  in  this  court  on 
this  writ  of  error,  that  there  is  a  difference  in  the 
recollection  of  the  judge  and  minute  clerk  on  the  one 
hand,  and  of  the  complainant  on  the  other,  of  what 
thereafter  occurred  at  said  session  of  the  court ;  but  on 
January  16, 1911,  a  motion  made  by  the  defendant  was 
heard  before  Judge  Cooper  in  said  superior  court 
(Judge  Chetlain 's  term  having  expired)  that  the  clerk 
of  said  court  should  be  ordered  to  spread  of  record 


Chicago — Fibst  Distwot — Decembeb^  1912.    195 

Bour  y.  niinois  Central  R.  Co.,  176  IlL  App.  185. 

nunc  pro  tunc  an  order  alleged  to  have  been  made  by 
Judge  Chetlain  on  December  3,  1910.  On  the  hearing 
of  said  motion  Judge  Cooper  found  that  Judge  Chet- 
lain on  said  December  3d  rendered  a  decision  on  said 
motion  for  the  dissolution  of  said  injunction,  and  that 
by  oral  decision  he  rendered  dissolved  said  injunction 
and  .made  and  entered  his  decision  in  the  minute  book 
used  by  him  as  judge  of  the  court.  Judge  Cooper 
thereupon  entered  the  following  order: 

*  *  On  motion  of  the  solicitor  for  defendant  the  Clerk 
of  this  Court  is  hereby  ordered  upon  the  hearing  of  the 
evidence  and  the  inspection  of  the  minutes  of  Judge 
Chetlain  in  said  cause  to  enter  of  record  as  of  date  of 
December  3,  1910,  the  following  order. 

^^The  injunction  heretofore  entered  in  this  case  is 
dissolved." 

On  January  21,  1911,  there  was  presented  to  Judge 
Cooper  a  draft  of  a  proposed  order  that  as  of  the 
court  *s  own  motion  there  should  be  added  to  the  nunc 
pro  tunc  order  above  described  the  words  *'Bill  dis- 
missed for  want  of  jurisdiction.  Appeal  prayed  and 
allowed,^'  which  request  the  court  denied. 

On  January  25,  1911,  Judge  Cooper  on  motion  of 
defendant's  solicitors  entered  a  decree  reciting  that 
the  cause  had  theretofore  been  considered  upon  the 
bill  of  complaint  and  on  the  motion  of  defendant  to 
dissolve  the  temporary  injunction  theretofore  issued 
for  want  of  equity  appearing  on  the  face  of  the  bill; 
that  said  motion  to  dissolve  the  injunction  had  been 
allowed,  and  that  no  relief  other  tiian  an  injunction 
had  been  prayed  by  said  bill,  and  ordering  that  the 
bill  be  dismissed. 

To  reverse  this  decree  and  the  order  dissolving  the 
injunction  the  present  writ  of  error  has  been  prose- 
cuted, the  plaintiff  in  error  assigning  for  error  not 
only  the  dissolution  of  the  injunction  and  the  dismissal 
of  the  complainant's  bill,  but  in  various  forms  of  words 
attacking  the  actions  of  Judge  Cooper  in  hearing  evi- 
dence as  to  the  proceedings  of  Judge  Chetlain  on  De- 
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cember  3,  1911,  in  considering  the  minutes  of  Judge 
Chetlain  as  to  said  proceedings,  and  in  ordering  an 
entry  of  the  order  dissolving  the  injunction  nimc  pro 
time  as  of  December  3,  1910. 

West  &  Eokhabt^  for  plaintiff  in  error. 

JoHK  G,  Drbnnan,  for  defendant  in  error;  Waltbb 
S.  HoBTON  and  Blbwett  Lsb^  of  counseL 

Mb.  Justice  Bbown  delivered  the  opinion  of  the 
court. 

This  cause  has  been  argued  before  us  very  elabo- 
rately both  orally  and  in  printed  briefs.  A  wealth  of 
authority  has  been  citecj  on  both  sides  of  the  contro- 
versy, the  nature  of  which  is  fully  shown  by  the  de- 
tailed statement  which  we  have  prefixed  to  this  opin- 
ion. 

We  have  considered  all  of  the  points  made  by  coun- 
sel and  the  citations  by  which  they  support  them,  but 
we  do  not  think  that  a  discussion  of  them  all,  or  even 
of  most  of  them,  would  be  useful. 

Thus,  the  question  as  to  the  propriety  of  Judge 
Cooper  *s  action  in  entering  the  order  dissolving  the 
injunction  nimc  pro  tunc,  following  it  by  an  order  dis- 
missing the  bill,  is  to  our  mind  academic. 

The  cause  was  fully  heard  by  the  superior  court  on 
a  motion  to  dissolve  on  the  face  of  the  bill  the  tem- 
porary injunction  granted  without  notice.  The  mo- 
tion, which  set  forth  specific  reasons  for  its  allowance, 
was  equivalent  to  a  general  and  special  demurrer  to 
the  bill.  No  relief  but  an  injunction  was  asked.  The 
superior  court,  after  hearing,  found  and  announced 
its  decision  on  the  questions  involved  and  entered  an 
order  dissolving  the  injunction.  Following  this,  it  dis- 
missed the  bill,  which  was  the  proper  and  logical  se- 
quence of  the  dissohition  of  the  injunction.  The  ques- 
tion before  us,  we  conceive,  is  not  whether  the  same 
judge  of  the  superior  court  entered  the    order  who 
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heard  the  argament  on  and  first  annonnoed  his  deci- 
sion on  the  motion,  nor  whether  the  judge  who  dis- 
missed the  bill  should  have  entered  the  ord^r  dissolv- 
ing the  injunction  nunc  pro  tunc  or  as  on  the  actual 
date  of  its  entry;  but  whether  the  order  dismissing 
the  bill  was  justifiable. 

This  in  another  form  is  merely  the  single  question 
of  the  sufficiency  of  the  case  shown  by  the  face  of  the 
bill  to  warrant  the  issuance  of  an  injunction.  If  that 
was  sufficient,  the  injunction  should  not  have  been  dis- 
solved nor  the  bill  dismissed.  If  it  was  not  sufficient, 
the  action  of  the  superior  court  was  proper  in  both  the 
dissolution  and  dismissal,  irrespective  of  whether  the 
teBtimony  of  Judge  Chetlain  and  his  minute  clerk  and 
the  evidence  of  Judge  Chetlain 's  own  minutes  (the 
best  possible  evidence  by  which  to  make  an  amendment 
of  the  record.  Howell  v.  Morlan,  78  HI.  162;  Grand 
Pacific  Hotel  Co.  v.  Pinkerton,  118  HI.  App.  89),  were 
sufficient  in  themselves  to  warrant  Judge  Cooper's  ac- 
tion in  entering  the  order  of  dissolution  nunc  pro  tunc. 

Nor  do  we  think  that  a  discussion  of  the  position  of 
the  defendant  company  that  its  contract  with  the  com- 
plainant was  ultra  vires  and  void,  would  be  more  use- 
ful. 

If  we  were  prepared  to  accede  to  it,  it  would  in- 
deed involve  the  disposition  of  the  cause  before  us. 
We  are  not  so  prepared,  however,  and  as  the  view  that 
we  take  of  the  cause  leads  to  an  affirmance  of  the  ac- 
tion of  the  court  below  in  dismissing  the  bill,  anything 
that  we  might  say  in  negativing  this  particular  con- 
tention of  ttie  defendant  would  necessarily  be  merely 
obiter  dictum.  If  the  defense  is  valid,  and  the  Bail- 
road  Company  was  not  at  liberty,  under  its  corporate 
powers,  to  advertise  in  its  cars,  or  if  it  were,  was  not 
at  liberty  to  delegate  to  another  for  compensation 
the  x>ower  it  had  itself,  that  defense  remains  to  be 
made,  if  it  becomes  necessary  and  desirable,  before  an- 
other tribunal^  on  which  our  views  on  a  question  which 
we  did  not  decide  in  this  cause  would  not  be  binding. 
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For  the  purposes  of  this  case,  therefore,  we  shall 
assume,  as  contended  by  the  plaintiff  in  error,  that 
the  contract  of  January  1, 1909,  was  a  valid  and  bind- 
ing contract,  and  that  under  its  terms  the  defendant 
was  wholly  without  right  or  justification  in  breaking 
it. 

The  further  contention  of  the  plaintiff  in  error,  how- 
ever, that  he  is  entitled  to  a  remedy  in  equity  by  in- 
junction, we  cannot  sustain.  It  is  based  primarily  on 
the  theory  that  the  remedy  at  law  by  a  suit  for  dam- 
ages for  a  breach  of  this  contract  would  not  be  ade- 
quate. 

To  establish  this  it  is  urged  that  the  damages  at 
law  could  not  be  accurately  computed,  or,  by  the  usual 
rules  of  evidence,  ascertained  with  reasonable  cer- 
tainty. 

It  is  upon  our  opinion  on  this  contention  that  we 
rest  our  judgment. 

First,  it  is  to  be  noted  that  mere  diflSculty  in  com- 
puting damages  is  not  a  ground  for  the  interference 
of  equity.  As  Mr.  Justice  Miller,  speaking  for  the  Su- 
preme Court  of  the  United  States,  said  in  Texas  &  P. 
E.  Co.  V.  Marshall,  136  U.  S.  393  (in  which  the  com- 
putation of  damages  for  the  breach  of  the  contract  sued 
for  was  indubitably  far  more  difficult  than  in  the  case 
at  bar,  and  in  which,  nevertheless,  the  plaintiff  was 
relegated  to  its  action  at  law) : 

"Though  there  may  not  be  any  rule  by  which  these 
damages  can  be  estimated  with  precision,  this  is  not  a 
conclusive  objection  against  a  resort  to  a  court  of  law, 
for  it  is  very  well  known  that  in  all  judicial  proceed- 
ings for  injuries  inflicted  by  one  party  on  another, 
whether  arising  out  of  tort  or  out  of  contract,  the  re- 
lief given  by  way  of  damages  is  never  the  exact  sum 
which  compensates  for  the  injury  done,  but  with  all 
the  rules  which  have  been  adopted  for  the  measure- 
ment of  damages,  the  relief  is  only  approximately  per- 
fect.'' 

Our  own  supreme  court  has  said  in  Carlson  v. 
Koemer,  226  HI.  15  (p.  21) : 


Ohigaoo — ^FntST  Distbiot — ^Decbhbeb^  1912,    199 

Bonr  T.  nilnola  Central  R.  Co.,  176  IlL  App.  185. 

"To  show  that  damages  are  merely  speculative' is  not 
sufficient  to  give  a  court  of  equity  jurisdiction.  They 
may  be  approximated  in  an  action  at  law  as  well  as 
in  chancery.'* 

When  the  damages  are  incomputable  even  approxi- 
mately, they  may  be  called  irreparable,  and  equity  will 
interfere,  and  where  with  the  difficulty  of  computation 
there  is  joined  insolvency,  perhaps  in  some  cases  where 
the  insolvency  without  the  uncertainty  exists,  courts 
of  chancery  may  decree  relief  to  prevent  a  failure 
of  justice. 

The  Supreme  Court  of  Rhode  Island  in  The  Ameri- 
can Electrical  Works  v.  Varley  Duplex  Marget  Co.,  26 
B.  I.  295,  has  gone  as  far  as  any  tribunal  of  a  state 
where  the  distinctions  between  law  and  chancery  pro- 
ceedings and  remedies  are  preserved,  m  upholding,  on 
the  ground  of  the  necessary  uncertainty  in  the  estima- 
tion of  damages,  an  injunction  against  the  breach  of 
a  contract. 

But  in  that  case  the  court  asserts  its  belief  that  the 
breach  of  the  contract,  under  the  circumstances  al- 
leged would  tend  to  destroy  the  business  reputation 
of  the  complainant.  We  cannot  see  such  an  element 
of  possibly  irreparable  and  inestimable  injury  in  the 
case  at  bar,  and  we  do  not  think,  after  an  examination 
of  all  the  many  cases  cited  by  the  plaintiff  in  error, 
that  justification  can  be  found  for  holding  that  the 
mere  difficulty  of  computation  of  damage,  as  distin- 
guished from  the  impossibility  of  such  computation, 
tiie  difficulty  being  unmingled  with  some  other  element 
making  legal  relief  inadequate,  warrants  the  use  of 
an  injunctive  process  to  enforce  the  keeping  of  con- 
tracts. 

But  we  are  disposed  to  go  further  in  this  case.  We 
cannot  see  the  great  and  insuperable  difficulties  in  the 
approximate  computation  of  damages  in  this  case 
wMch  seems  so  apparent  to  the  plaintiff  in  error.  We 
have  quoted  at  length  in  the  statement  prefixed  to 
this  opinion  th6  paragraph  of  the  complainant's  bill, 
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in  which  he  sets  forth  his  axgament  in  this  behalf — 
an  argument  which  his  counsel  have  repeated  in  the 
discussion  of  the  cause  before  us. 

The  first  specific  statement  of  that  paragraph  is  that 
his  monthly  net  profits  would  therefore  ** doubtless** 
amount  to  between  twelve  and  fifteen  hundred  dollars, 
but  that  a  court  of  law  could  not  estimate  them.  Un- 
doubtedly there  would  be  difficulty,  but  no  insuperable 
one.  Future  profits  lost  by  breach  of  contract  may 
be  recovered  in  a  proper  case,  and  no  more  difficulty 
exists  in  this  case  in  estimating  them  than  existed  in 
cases  where  they  have  been  recovered.  If  they  would 
**  doubtless  *  *  have  been  a  certain  sum,  they  must  be 
capable  of  proof  with  '* reasonable  certainty.**  Chap- 
man V.  Kirby,  49  111.  211 ;  Cleveland,  C,  C,  &  St.  L.  E. 
Co.  V.  Wood,  1^9  111.  352. 

The  next  elements  of  damage  asserted  to  be  inestim- 
able are  the  amounts  for  which  complainant  may  be- 
come liable  to  persons  with  whom  he  has  subcontracts 
which  wiU  be  broken. 

Computations  quite  as  difficult  as  these  could  be  are 
the  daily  accompaniments  of  the  assessment  of  dam- 
ages for  breaches  of  contract  in  courts  of  law.  So, 
too,  with  **  commissions, '  *  which  the  complainant  **has 
paid  and  is  legally  liable  to  pay  for  the  obtaining  of 
the  various  and  numerous  unexpired  advertising  con- 
tracts he  now  has.** 

The  further  statement  that  a  court  of  law  cannot 
correctly  estimate  the  damages  for  the  conversion  or 
destruction  or  rendering  useless  of  fixtures  and  equip- 
ment belonging  to  the  complainant,  is  not  even  plausi- 
ble. 

On  the  ground  alone  that  the  complainant  has  an 
adequate  remedy  at  law,  we  should  hold  that  the  in- 
junction in  this  case  was  properly  dissolved  and  the 
bill  dismissed. 

But  this  view  may  well  be  fortified  by  a  correlative 
proposition.  Not  only  do  we  think  that  the  remedy 
at  law  is  adequate  and  complete,  but  it  seems  to  us  tha^ 
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the  remedy  in  equity  is  inadequate  and  incomplete. 

It  is  undoubtedly  true,  as  contended  by  the  complain- 
ant, that  there  are  cases  where  threatened  breaches  of 
contract  will  be  and  have  been  enjoined,  where 
breaches  of  negative  covenants  in  contracts  have  been 
enjoined,  and  where  such  negative  covenants  or  stipu- 
lations have  been  inferred  from  exclusive  grants.  So, 
too,  it  may  be  conceded  that  there  are  cases  in  which 
it  has  been  authoritatively  held  that  a  court  of  equity 
will  interfere  by  injunction  where  it  would  not  decree 
a  specific  performance. 

But  no  one  of  these  cases  is,  in  our  opinion,  like  that 
at  bar,  and  it  would  be  a  needless  labor  to  discuss  and 
distinguish  them.  In  the  case  at  bar,  the  plaintiff  in 
error  contends  that  even  though  specific  performance 
could  not  be  compelled,  he  is  entitled  to  the  relief 
which  would  be  given  him  by  obliging  the  defendant  to 
lose  the  benefit  of  the  breach  of  the  contract.  He  ad- 
mits that  the  temporary  injunction  which  was  granted 
went  further  than  this,  and  his  counsel  still  say  that 
such  an  injunction  restraining  any  breach  of  the  con- 
tract is  warranted  by  the  authorities. 

But  in  the  event  that  this  court,  they  say,  is  of  a 
different  opinion,  they  will  be  satisfied  with  an  injunc- 
tion merely  enforcing  the  negative  covenant  implied 
in  the  grant  of  **a  sole  and  exclusive  right  to  place 
advertisements  in  suburban  passenger  cars  of  the  de- 
fendants. ^ ' 

It  seems  very  clear  to  us  that  to  go  farther  than  this 
would  be  to  make  a  mandatory  injunction  to  enforce  a 
contract  in  a  case  where  no  specific  performance  could, 
under  any  theory,  be  decreed,  and  that  this,  under  the 
facts  of  this  case,  is  plainly  inadmissible.  We  are 
forced  to  the  conclusion  in  which  we  think  we  are  justi- 
fied by  the  arguments  of  counsel  before  us,  that  the 
real  insistence  of  plaintiff  in  error  is  on  the  modified 
form  of  the  injunction  that  counsel  has  indicated  as 
satisfactory. 

But  in  the  case  of  such  relief  only,  it  rests  with  the 
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defendant  itself  to  render  it  utterly  nugatory  to  the 
complainant  It  has  only  to  allow  no  advertisements 
in  its  cars  to  take  from  the  complainant  any  advantage 
of  the  relief  granted, — save  as  it  might  gratify  him  to 
see  the  Railroad  Company  forego  a  possihle  item  of 
income.  He  relies,  probably,  on  the  self  interest  of  the 
company  to  bring  about,  in  such  a  case,  a  renewal  of 
the  contract  relations  with  himself ;  but  it  seems  to  us 
illogical  and  unreasonable  to  allege  the  difficulty  of 
assessing  damages  at  law  as  a  reason  for  resorting  to 
equity,  if  equity  can  only  give  a  remedy  which  fur- 
nishes compulsorily  no  damages  or  compensation  at 
all,  and  no  enforcement  of  the  broken  contract,  but  only 
a  morally  coercive  pressure  which  may  lead  to  juster 
dealing.  The  order  of  the  superior  court  dissolving  the 
injunction  and  the  decree  dlflTniBsing  the  bill  are  af- 
firmed. 

Affimed. 
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Joe  ffawtmftii,  Defendant  in  Error,  y.  Jacob  Metooff,  Plaintilt  in 

Ent>r. 

Gen.  No.  17,847. 

MuNiciPAi.  oow£B-~fudgment.  Where  within  thirty  days  a  Judg- 
ment in  the  municipal  court  is  set  aside  and  another  Judgment 
entered  for  less,  nunc  pro  tunc  as  of  the  date  of  the  former  Judg- 
ment, it  is*  not  error,  since  there  are  no  terms  in  the  municipal 
court  and  such  procedure  is  authorized  under  the  Municipal  Court 
Act,  I  21. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooHKT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  AfQrmed.  Opinion  filed  January  0, 
191S. 

CabboiiL  a.  TsiiLEBy  for  plaintiff  in  error. 

Levy  &  Levy,  for  defendant  in  error. 

Mb.  Presiding  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error  commenced  a  fourth  class  suit 
in  the  Municipal  Court  of  Chicago  against  plaintiff  in 
error  to  recover  the  value  of  certain  material  fur- 
nished and  labor  performed^  claiming  that  $170.15 
was  due  him.   Plaintiff  ia  error  filed  a  claim  of  set-off. 

(203) 
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On  January  25,  1911,  the  case  was  tried  before  the 
court  without  a  jury,  resulting  in  a  finding  in  favor  of 
defendant  in  error  for  the  sum  of  $78.61,  upon  which 
finding  the  court  entered  judgment  against  plaintiff 
in  error.  On  February  18,  1911,  on  motion  of  plain- 
tiff in  error,  the  court  set  aside  said  judgment  and  en- 
tered a  finding  in  favor  of  defendant  in  error  for  the 
sum  of  $63.61,  upon  which  finding  the  court  entered 
judgment  for  said  amount  and  costs  '^nunc  pro  tunc 
as  of  the  25th  day  of  January,  A.  D.  1911.'' 

It  is  claimed  that  the  court  erred  in  entering  said 
judgment  nunc  pro  tunc  as  of  January  25,  1911.  The 
former  judgment  was  set  aside  and  the  judgment  com- 
plained of  entered  within  thirty  days  from  the  date 
of  the  entry  of  the  former  judgment.  On  February 
18,  the  judgment  of  January  25th  remained  in  the 
breast  of  the  court  and  the  court  then  had  power  to 
amend  that  judgment  or  set  it  aside  on  its  own  motion 
or  for  good  cause  shown,  as  justice  and  the  right  of 
the  case  would  seem  to  require.  Krieger  v.  Krieger, 
221  HI.  479,  484.  In  the  circuit  court,  jurisdiction  of 
the  parties  and  the  subject-matter  of  the  litigation  is 
retained  until  the  end  of  the  term  at  which  judgment 
is  entered,  and  the  judgment  does  not  become  final  or 
pass  beyond  the  control  of  the  court  until  the  expirar 
tion  of  the  term.  By  section  21  of  the  Municipal  Court 
Act  it  is  provided  that  *  *  there  shall  be  no  stated  terms 
of  the  municipal  court,''  and  that  ** every  judgment, 
order  or  decree  of  said  court  final  in  its  nature  shall 
be  subject  to  be  vacated,  set  aside  or  modified  in  the 
same  manner  and  to  the  same  extent  as  a  judgment, 
order  or  decree  of  a  circuit  court  during  the  term  at 
which  the  same  was  rendered  in  such  circuit  court, 
provided  a  motion  to  vacate,  set  aside  or  modify  the 
same  be  entered  in  said  municipal  court  within  thirty 
days  after  the  entry  of  such  judgment,  order  or  de- 
cree." In  the  present  case  the  record  discloses  that 
the  judgment  of  January  25th  was  set  aside  on  motion 
of  plaintiff  in  error.    He  cannot  here  complain  of  the 
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fact  that  the  court  entered  the  present  judgment  numc 
pro  tunc.  That  judgment  was  for  fifteen  dollars  less 
than  the  former  judgment  and  for  aught  that  appears 
in  this  record  substantial  justice  has  been  done.  The 
judgment  is  affirmed* 

Affirmed. 


Boieabaui  Bros.  A  Company,  AppeDee,  v.  Dnunm  Commission 

Company,  Appellant 

Oen.  Ho.  17,468. 

1.  Appeals  Am)  ibbobs — briefs.  Where  appellant  files  a  Tolume 
entitled  "Statement,  Brief  and  Argument  of  Appellant,"  consisting 
of  325  pages,  in  which  many  of  the  points  are  not  briefly  stated 
but  are  long  and  involyed,  there  is  not  a  compliance  with  appellate 
court  rule  21. 

2.  BLBcnDK  OF  SEBCEa>iBS — ioTiat  consHtutes.  In  iUMumpait  for 
money  had  and  receiyed,  pleas  that  an  attachment  suit  was  begun 
to  recover  the  money  in  question  in  which  defendant  was  summoned 
as  garnishee,  that  the  suit  was  dismissed  for  want  of  prosecution 
and  that  the  institution  of  such  attachment  suit  constituted  an 
election  by  plaintiff  and  estopped  him  from  maintaining  aisumpHt, 
are  demurrable. 

3.  EiyiDENCD--f)Ze<M  held  had  an  demurrer.  An  objection  to  the 
introduction  of  evidence  to  support  a  plea  held  bad  on  demurrer 
is  properly  sustained. 

4.  Iktebxst — improperly  withholding  money  after  demand.  Where 
defendant  received  a  deposit  with  the  understanding  that  it  should 
be  held  to  abide  the  result  of  a  contract  between  plaintiff  and  a 
third  party,  to  be  returned  to  plaintiff  in  the  event  that  the  third 
party  should  fall  to  comply  with  the  contract,  there  being  a  breach 
of  the  contract  by  the  third  party,  defendant  refusing  to  return 
the  money  on  demand  of  plaintiff  is  liable  for  Interest  from  the 
time  of  refusal. 

6.  Intebest — assumpsit  for  money  had  and  received.  In  deter- 
mining liability  for  interest  on  money  wrongfully  withheld  after  de- 
mand by  rightful  owner,  it  is  immaterial  that  the  action  is  in 
assumpsit  for  money  had  and  received  when  it  might  have  been  in 
trover. 
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Appeal   from  the  Superior  Court    of    Cook    county;    the    Hon. 

Chables  a.  McDonald,  Judge,  presiding.     Heard  in  the  Branch 

Appellate   Court  at   the   October   term,   1912.     Aifirmed.     Opinion 

filed  January  9, 1913.    Rehearing  denied  January  23,  1913.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

John  Gibson  Hale,  for  appellant ;  Botsfobb,  Death- 
EEAGE  &  Cbeason,  of  counsel. 

Mateb,  Meyeb,  Austrian  &  Platt,  for  appellee. 

Mb.  Pbesiding  Justice  Gbidlet  delivered  the  opin- 
ion of  the  court. 

On  a  second  trial  of  this  case  the  jury,  on  Decem- 
ber 21,  1910,  returned  a  verdict  finding  the  issues  for 
appellee  (hereinafter  called  plaintiff)  and  assessing  its 
damages  at  the  sum  of  $4,270.  On  December  31,  1910, 
the  trial  court,  after  overruling  a  motion  for  a  new 
trial,  entered  judgment  on  the  verdict  for  $4,270 
against  appellant  (hereinafter  called  defendant),  and 
/'this  appeal  is  prosecuted  to  reverse  that  judgment. 
/  Plaintiff's  demand  was  for  $3,000,  **for  money  had  and 
/  received  for  the  use  of  the  plaintiff,*'  and  for  interest 
thereon  from  June  26, 1902,  at  the  rate  of  five  per  cent, 
per  annum.  It  is  evident  that  the  jury  included  in 
their  verdict  the  interest  claimed. 

Counsel  for  defendant  have  filed  in  this  court  a 
printed  book  or  volume  which  is  entitled  **  Statement, 
Brief  and  Argument  of  Appellant.*'  It  is  of  extra- 
ordinary length,  consisting  of  325  pages.  It  contains 
a  ** Statement  of  the  case"  of  fifty  pages,  ** Points  and 
Authorities*'  of  ninety-six  pages  and  an  ** Argument" 
of  179  pages.  Within  the  division  entitled  **  Points 
and  Authorities"  counsel  have  made  116  points  and 
have  cited  in  all  765  authorities.  Many  of  the  points 
are  not  briefly  stated  but  are  long  and  involved,  and 
Rule  21  of  the  rules  of  practice  of  this  court  has  not 
been  complied  with,  viz. :  that  the  briefs  *  *  should  con- 
tain a  short,  clear  statement  of  the  points  and  the  au- 
thorities in  support  thereof."  The  filing  of  such  a 
long  ** Statement,  Brief  and  Argument"  entails  great 
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and  Tumecessaiy  additional  labor  upon  the  court  and 
does  not  assist  the  court  in  its  endeavor  to  ascertain 
the  controlling  points  in  the  case  presented,  and  to 
reach  a  just  conclusion  thereon,  and  we  feel  constrained 
to  say  tiiat  we  strongly  condemn  such  a  practice. 

On  the  former  trial  of  this  case  the  court,  at  the  close 
of  plaintiff's  evidence,  instructed  the  jury  on  defend- 
ant's motion,  to  find  the  issues  for  the  defendant,  which 
they  did,  and  judgment  for  the  defendant  was  entered. 
On  appeal  to  this  court  the  judgment  was  reversed 
and  the  cause  remanded.  In  the  opinion  of  this  court, 
ffled  January  18,  1909  (146  111.  App.  229),  the  main 
facts  of  the  case  as  they  appeared  at  the  former  trial 
from  plaintiff's  evidence,  either  admitted  or  offered 
and  refused  admission,  are  fully  set  forth  and  need 
not  be  repeated  here,  reference  being  made  to  said 
opinion.  It  appears  from  the  opinion  that  on  the  for- 
mer trial  the  trial  court  announced  that,  under  the  law, 
plaintiff  could  not  recover,  even  though  the  evidence 
showed  that  the  contract,  entered  into  between  plain- 
tiff and  Washington,  had  not  been  complied  with  on 
the  part  of  Washington,  and  that  no  cattle  had  been 
offered  or  tendered  to  plaintiff  in  accordance  with  the 
terms  of  the  contract ;  that  it  was  thereupon  stipulated 
that,  instead  of  asking  questions  of  tlie  various  wit- 
nesses, the  attorney  for  the  plaintiff  should  make  an 
offer  as  to  what  he  expected  to  prove  by  the  witnesses 
Bosenbaum  and  Siders,  present  in  court ;  that  thereup- 
on said  attorney  offered  to  prove  that  subsequently 
to  the  payment  of  the  $3,000  a  representative  of  de- 
fendant had  said  to  Rosenbaum  that  said  money  would 
be  refunded  to  plaintiff  if  the  cattle  were  not  up  to 
contract,  that  Siders  had  made  a  thorough  examination 
of  the  cattle  and  that  they  were  not  as  good  as  the  Hat 
cattle,  but  were  an  inferior  grade  in  size,  color  and 
other  respects,  and  that  they  complied  in  no  respect 
with  the  terms  of  the  contract,  that  plaintiff  had  not 
received  any  of  the  cattle,  that  demand  had  been  made 
on  defendant  for  the  return  to  plaintiff  of  said  $3,000, 
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and  that  payment  of  a  draft  drawn  by  plaintiflF  on 
defendant  for  said  snm  had  been  refused,  and  that 
thereupon  the  trial  court,  on  defendant's  objections, 
excluded  all  of  the  offered  evidence  except  the  offer 
as  to  said  demand  being  made  and  as  to  said  draft 
being  refused,  and  instructed  the  jury  as  above  stated. 
In  its  opinion  this  court  said  (p.  236) : 

"We  cannot  escape  the  condusion  that  the  defend- 
ant was,  with  the  understanding  of  Washington,  the 
plaintiff  and  itself,  a  mere  depositary  of  the  cash  pay- 
ment of  $3,000,  the  deposit  to  abide  the  result  of  the 
contract,  with  a  possible  interest  in  defendant,  depend- 
ing on  the  performance  of  the  contract  of  March  12, 
1902,  by  both  parties  to  that  contract;  but  with  the 
duty  incumbent  on  defendant  to  return  the  money  to 
the  plaintiff,  in  the  event  that  Washington  should  fail 
to  comply  with  the  contract.  This,  also,  seems  to  have 
been  defendant's  understanding,  as  in  its  letter  of 
April  18th  to  the  plaintiff,  it  says:  *We  presume,  if 
the  cattle  are  not  delivered  according  to  contract,  that 
the  money  should  be  refunded  to  you,  but  we  shoidd 
have  instructions  from  Mr.  Washington  to  that  effect. ' 
We  fail  to  perceive  the  necessity  of  Washington's  con- 
sent or  instruction  to  a  return  of  the  money  to  the 
plaintiff,  if  Washington  substantially  failed  to  per- 
form his  part  of  the  contract  with  the  plaintiff.  In 
such  case  he  would  not  be  entitled  to  the  money  or  any 
part  of  it,  and  it  is  for  the  defendant,  who  has  the 
money,  to  return  it.  Defendant  admits  possession  of 
the  money,  and  if  Washington  has  failed  to  perform 
his  contract,  neither  he  nor  defendant  has  any  in- 
terest in  it,  and  no  sound  reason  is  perceived  why  it 
should  not  be  returned  to  the  plaintiff,  whose  money 
it  is.  The  defendant  does  not  claim  any  interest  in 
it.  •  •  •  We  are  of  opinion  that  the  learned  judge  of 
the  trial  court  erred  in  holding  that  there  could  be  no 
recovery,  even  though  Washington  did  not  comply 
with  the  contract  between  him  and  the  plaintiff.  We 
understand  the  cause  to  have  been  decided  on  the  sole 
ground  that  Washington,  and  not  the  defendant,  is 
liable,  in  the  event  of  Washington's  failure  to  fulfill 
his  contract.    The  court  excluded  offered  evidence  to 
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prove  that  Washington  did  not  perform  his  contract 
with  the  plaintiff,  so  that  the  question  whether  he  did 
or  not  is  not  before  ns. '  * 

The  evidence  admitted  on  behalf  of  the  plaintiff  on 
the  second  trial  was,  so  far  as  the  main  question  dis- 
cussed in  the  former  opinion  of  this  court  is  concerned, 
practically  the  same  as  was  admitted  on  the  first  trial, 
and  evidence  on  behalf  of  plaintiff  was  also  admitted 
tending  to  show  the  facts  which,  at  the  former  trial, 
plaintiff  offered  to  prove  but  was  not  allowed  to  prove 
by  the  rulings  of  the  trial  court.  Some  of  the  testimony 
given  by  plaintiff  *s  witnesses  on  the  second  trial  as  to 
certain  material  facts  was  contradicted  by  the  testi- 
mony of  some  of  defendant's  witnesses,  and  it  was  for 
the  jury  to  determine  under  all  the  evidence  what  the 
true  facts  were  and  render  a  verdict  accordingly. 

Counsel  for  plaintiff  contend  in  effect  that  the  law 
as  laid  down  in  the  opinion  of  this  court  on  the  for- 
mer appeal,  as  applied  to  the  facts  then  before  the 
court  as  stated  in  said  opinion,  is  the  law  of  this  case, 
which  neither  the  trial  court  on  a  second  trial  nor  this 
court,  on  an  appeal  from  the  judgment  entered  on  that 
second  trial,  has  the  right  to  disregard,  unless  it  ap- 
pears that  on  said  second  trial  another  or  different 
case  was  made  by  the  evidence ;  that  this  court  having 
in  its  former  opinion  decided,  under  the  facts  proved 
by  plaintiff's  evidence  or  offered  to  be  proved  at  the 
first  trial,  that  defendant  was  liable  to  plaintiff  if 
Washington  did  not  perform  his  contract,  it  only  re- 
mained to  prove  at  the  second  trial,  to  the  satisfaction 
of  the  jury,  Washington's  failure  to  so  perform  his 
contract,  in  order  to  entitle  plaintiff  to  recover;  that 
it  was  shown  by  a  preponderance  of  the  evidence  on 
said  second  trial  that  Washington  had  failed  to  per- 
form his  contract,  and  that  it  is  evident  from  the  ver- 
dict that  the  jury  reached  that  conclusion  from  all  the 
evidence.  With  these  contentions,  as  applied  to  the 
facts  of  this  case,  we  in  the  main  agree.  Delta  Bag  Co. 
V.  Keams,  160  111.  App.  93,  94. 

VoL  GLZXYI — 14 
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After  this  court  on  the  former  appeal  had  entered 
its  judgment  reversing  and  remanding  the  ease,  de- 
fendant sued  out  a  writ  of  error  in  the  supreme  court 
(case  No.  6,584)  to  reverse  that  judgment.  Counsel 
for  plaintiff  there  made  a  motion  to  dismiss  the  writ 
of  error  on  the  ground  that  the  said  judgment  of  this 
court  was  not  reviewable — ^it  not  being  a  final  judg- 
ment in  the  case.  On  April  9, 1909,  the  supreme  court 
dismissed  the  writ  of  error.  On  February  24,  1910, 
after  the  cause  had  been  redocketed  in  the  superior 
court,  defendant  filed  two  additional  pleas  to  plain- 
tiff's declaration,  setting  up  in  substance  that,  prior 
to  the  commencement  of  the  present  action,  plaintiff 
had  brought  an  attachment  suit  against  Washington 
to  recover  the  $3,000  here  in  question  and  had  sum- 
moned the  defendant  as  garnishee  in  that  suit,  that 
said  attachment  suit  had  been  dismissed  for  want  of 
prosecution  and  defendant  discharged  as  garnishee, 
and  that  the  institution  of  such  attachment  suit  con- 
stituted an  election  of  remedy  by  plaintiff  and  es- 
topped plaintiff  from  maintaining  the  present  action. 
A  demurrer  was  interposed  to  these  pleas  which  was 
sustained  by  the  court.  At  the  trial,  when  defendant 
sought  to  introduce  evidence  to  sustain  said  pleas,  ob- 
jection was  made  to  its  introduction  and  the  objection 
sustained  by  the  court.  Counsel  for  defendant  assign 
as  error  the  rulings  of  the  court  in  sustaining  the  de- 
murrer and  in  excluding  said  evidence.  We  do  not 
think  that  the  court  erred  in  these  rulings.  Flower  v. 
Brumbach,  131  HI.  646;  Stier  v.  Harms,  154  HI.  476; 
Chandler  v.  White,  84  111.  435;  First  Nat.  Bank  of 
Crockett  v.  Barse  live  Stock  Commission  Co.,  198 
HI.  232. 

Nor  do  we  think,  in  view  of  the  provision  of  the  con- 
tract between  Washington  and  plaintiff  that  the  cattle 
were  to  be  ^^as  good  cattle  as  the  Hat  cattle  owned  by 
Scott  &  Bobinson  of  same  sex  and  age — ^in  the  opinion 
of  the  party  of  the  second  part,  represented  by  H.  E. 
Siders,''  that  the  court,  in  its  rulings  and  in  its  instruc- 
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tions  regarding  the  binding  effect  of  Siders  *  fair  judg- 
ment as  to  the  cattle,  committed  error  prejudicial  to 
the  defendant.  9  Cyc.  617 ;  Dvorak  v.  Prucha,  156  111. 
App.  514 ;  Reeves  &  Co.  v.  Chandler,  113  111.  App.  167 ; 
Goodrich  v.  Van  Nortwick,  43  111.  445 ;  Kendall  v.  West, 
196  HI.  221;  Union  League  Club  v.  Ice-Machine  Co., 
204  ni.  117,  126. 

At  the  request  of  plaintiff,  the  court  gave  to  the  jury 
the  following  instructions : 

*  *  The  court  instructs  the  jury  that  if  they  find  from 
the  evidence  and  under  the  instructions  of  the  court 
that  plaintiff  is  entitled  to  recover,  then  the  plaintiff 
is  entitled  to  interest  at  the  rate  of  five  per  cent,  per 
annum  from  June  26, 1902,  to  the  present  date  on  such 
sum,  if  any,  as  you  find  from  the  evidence  the  plaintiff 
is  entitled  to.** 

It  is  contended  by  counsel  for  defendant  that  the 
giving  of  this  instruction  was  erroneous  in  that  the 
record  in  this  case  does  not  disclose  such  ^^an  unrea- 
sonable and  vexatious  delay  of  payment**  of  the  $3,000 
as,  under  section  2  of  chapter  74  of  the  Illinois  Stat- 
utes, warrants  the  recovery  of  interest  thereon.  We 
were  under  the  impression  at  first,  in  the  light  of  the 
meagre  arguments  of  counsel  presented  in  the  origi- 
nal briefs,  that  plaintiff  was  not  entitled  to  interest 
and  that  the  court  erred  in  giving  the  instruction,  but 
after  further  consideration,  upon  rehearing,  and  in 
the  light  of  additional  arguments  of  counsel,  we  have 
reached  a  contrary  conclusion.  The  date  mentioned 
in  said  instruction  was  the  date  when  defendant  re- 
fused to  pay  a  draft  for  $3,000  drawn  on  it  by  plain- 
tiff. We  think  that  the  present  record  shows,  as  was 
said  in  the  former  opinion  of  this  court  (146  HI.  App. 
237),  **that  the  defendant  was,  with  the  understanding 
of  Washington,  the  plaintiff  and  itself,  a  mere  deposi- 
tary of  the  cash  payment  of  $3,000,  the  deposit  to  abide 
the  result  of  the  contract,  •  •  •  but  with  the  duty  in- 
cumbent on  defendant  to  return  the  money  to  the  plain- 
tiff, in  the  event  that  Washington  should  fail  to  com- 
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ply  with  the  contract,*'  and  we  further  think  that  the 
present  record  discloses  that  Washington  failed  to 
comply  with  his  contract  with  plaintiff  and  that,  there- 
fore, it  was  the  duty  of  defendant  to  return  said  sum 
to  the  plaintiff  upon  demand.  Plaintiff  on  several 
occasions  demanded  its  return.  On  April  16,  1902, 
plaiutiff  wrote  defendant,  **We  shall  look  to  you  for 
the  refunding  of  this  $3,CK)0,*'  to  which  letter  defend- 
ant replied,  April  18,  1902,  **We  presume  if  the  cattle 
are  not  delivered  according  to  contract  that  this  money 
should  be  refunded  to  you.*'  On  April  25,  1902,  de- 
fendant wrote  plaintiff,  **He  (Washington)  has  re- 
quested and  positively  directed  us  not  to  remit  you  the 
$3,000.  •  •  •  TFe  have  credited  Mr.  Washington's 
debt  to  us  with  the  $3,000.*'  This  correspondence, 
together  with  the  refusal  of  the  defendant  to  honor 
the  draft  above  mentioned,  discloses  the  fact,  as  it 
seems  to  us,  that  defendant  converted  to  its  own  use 
the  $3,000,  which  in  justice  and  right  belonged  to 
plaintiff.  This  being  so,  it  was  proper  for  the  court 
to  instruct  the  jury  as  it  did.  While  it  is  true  that 
**at  common  law  interest  was  not  recoverable  in  any 
case,'*  and  that  ^*its  recovery  depends  entirely  upon 
the  statute,**  (Schwitters  v.  Springer,  236  111.  271,  275; 
City  of  Pekin  v.  Reynolds,  31  111.  529),  stUl  **  where 
property  has  been  wrongfully  taken  or  converted  into 
money  interest  may  be  recovered.**  Schwitters  v. 
Springer,  supra;  Northern  Transp.  Co.  v.  Sellick,  52 
111.  249 ;  Illinois  Cent.  E.  Co.  v.  Cobb,  Blaisdell  &  Co., 
72  HI.  148,  153.  In  Northern  Transp.  Co.  v.  Sellick, 
supra,  it  was  held  that  if  one  person  has  the  property 
of  another  in  his  possession,  and  the  owner  makes  de- 
mand of  it,  and  the  party  in  possession,  without  right, 
refuses  to  deliver  it,  that  will  constitute  a  conversion 
of  the  property,  and  that  in  such  case  the  owner  is  en- 
titled to  interest  on  the  value  of  the  property  from 
the  time  of  the  demand  and  refusal.  In  Illinois  Cent. 
R  Co.  V.  Cobb,  Blaisdell  &  Co.,  supra,  it  is  said: 
**  Where  property  has  been  wrongfully  taken,  or  con- 
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verted  into  money,  and  an  action  of  trespass  or  tro- 
ver may  be  maintained,  interest  may  properly  be  re- 
covered. And  this  is  based  upon  the  statute,  which 
authorizes  interest  when  there  has  been  an  unreason- 
able and  vexations  delay  of  payment.  There  can  be 
no  difference  between  the  delay  of  payment  of  a 
moneyed  demand  and  one  where  property  has  been 
wrongfully  taken,  or  taken  and  converted  into  money 
or  its  equivalent— the  two  rest  upon  the  same  princi- 
ple.'' In  the  present  case  we  think  that  plaintiff,  had 
it  so  elected,  could  have  maintained  an  action  in  trover 
against  defendant  and  could  have  recovered  as  dam- 
ages the  said  sum  of  $3,000,  together  with  interest 
thereon  from  the  date  of  the  conversion,  and  because 
plaintiff  elected  to  sue  in  assumpsit  for  money  had  and 
received  should  not,  under  the  facts  of  this  case,  de- 
prive it  of  interest.  Nor  is  it  any  hardship  on  defend- 
ant to  be  required  to  pay  interest  on  said  sum,  the 
use  of  which  it  had  enjoyed  for  more  than  eight  years 
prior  to  entry  of  the  judgment  herein.  Elgin,  J.  &  K 
By.  Co.  V.  Northwestern  Nat.  Bank,  165  111.  App.  35, 
42. 

For  the  reasons  indicated  the  judgment  of  the  Su- 
perior Court  of  Cook  County  is  affirmed. 

Affirmed. 


Aima  Schmidt,  AppeDee,  v.  The  National  Council  of  the  Knights 

and  Ladies  of  Seciirit7,  Appellant. 

Gen.  No.  17,616. 

1.  Fbatkbnal  KBUgriT  BooiEtiES — evidence  of  hreaeh  of  warrantiei, 
A  breach  of  warranties  in  an  application  for  membership  in  a  fra- 
ternal benefit  society  barring  recorery  is  not  shown,  though  mem- 
ber's statements  were  that  she  was  in  sound  physical  and  mental 
condition,  that  no  blood  relatives  had  been  afflicted  with  any  hered- 
itary disease,  that  she  had  not  been  confined  to  the  house  within 
five  years  with  illness  or  constitutional  disease,  and  that  she  had  no 
menstroal  disorder,  notwithstanding  the  evidence  of  a  physician, 
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that  she  treated  her  for  nervouBness  and  xnenstmal  diaordor  a  short 
time  before  the  making  of  the  application,  contradicted  by  the 
mother  and  Bister  of  the  member  who  Btated  that  the  treatment 
was  given  some  time  before  and  that  the  member  was  in  good 
health  at  the  time  of  and  after  the  issuance  of  the  certificate, 
and  the  evidence  of  another  physician  that  the  member  was  con- 
fined in  a  hospital  with  kidney  trouble  a  few  months  before  the 
application. 

2.  BviDENCo — hospital  sheet.  In  an  action  on  a  fraternal  benefit 
society  certificate,  where  it  is  alleged  that  the  member  was  a 
patient  in  a  hospital  a  short  time  before  the  application  was  made, 
it  is  proper  to  exclude  a  portion  of  a  hospital  sheet  alleged  to  refer 
to  the  member  which  was  not  identified  as  in  the  handwriting  of 
anyone  in  attendance. 

8.  Fb^tebnal  HBNEnr  soobetibs — insanity  of  member.  A  finding 
two  years  after  an  application  to  a  fraternal  benefit  society  in  an 
ex  parte  proceeding  to  confine  the  member  in  an  asylum,  that  the 
member  was  then  aflllcted  with  hereditary  insanity,  but  not  finding 
the  duration  of  the  disease,  is  not  admissible  against  the  beneficiary 
on  the  question  of  a  breach  of  warranty  in  a  negative  answer  in 
the  application  as  to  whether  any  blood  relatives  had  ever  been 
aflllcted  with  insanity. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  WnxiAic 
C.  Db  Wolf,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  January  9, 
1918. 

A.  W.  Fulton,  for  appellant. 

William  Q.  Bopp  and  EBmesT  W.  Clabk,  for  appel- 
lee. 

Mb.  Pbesidikq  Justice  Geidley  delivered  the  opin- 
ion of  the  court. 

On  April  15,  1907,  the  defendant  society  executed 
and  delivered  its  beneficiary  certificate  to  Bertha 
Schmidt,  insuring  her  life.  By  the  certificate  the  so- 
ciety agreed  to  pay  to  plaintiff,  the  mother  of  Bertha 
Schmidt,  upon  the  latter  *s  death  in  good  standing,  sub- 
ject to  the  provisions  of  the  certificate,  the  sum  of 
$1,000.  Bertha  Schmidt  died  on  October  18, 1909,  and, 
the  society  refusing  to  pay  the  said  $1,000,  plaintiff 
brought  suit  against  it  in  the  county  court  of  Cook 
county  on  June  2,  1910.    The  case  was  tried  before  a 
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jury  in  that  court,  resulting  in  a  verdict  for  plaintiflF, 
October  25,  1910,  for  $952,  upon  which  verdict  judg- 
ment was  entered  for  said  amount  and  costs  against 
the  society,  November  4,  1910.  The  society  seeks  by 
this  appeal  to  reverse  that  judgment. 

On  April  2,  1907,  the  insured,  then  of  the  age  of 
twenty-two  years,  unmarried  and  living  in  Chicago, 
made  written  application  for  membership  in  the  so- 
ciety and  for  a  beneficiary  certificate,  in  which  she 
certified  that  she  was  ^^in  sound  physical  and  mental 
condition'*  and  "  a  fit  subject  for  life  insurance,'*  and 
in  which  she  warranted  the  answers  given  to  the  ques- 
tions propounded  to  her  by  the  medical  examiner  to  be 
''true  and  fair,*'  and  in  which  she  agreed  that  the  an- 
swers and  statements  in  the  application  should  form 
the  basis  of  her  agreement  with  the  society  and  consti- 
tute a  warranty.  Among  other  questions  she  was 
asked  the  following:  "Have  either  of  your  parents, 
or  any  of  your  uncles,  aunts,  brothers  or  sisters  or 
other  blood  relatives  been  afficted  with  •  •  •  insanity 

•  •  • ,  or  any  other  hereditary  diseased  and  **Have 
you  had  any  illness,  constitutional  disease  or  injury 
that  has  coi:dSned  you  to  the  house  during  the  past  five 
years f  and  "Have  you  ever  been  subject  to  or  had 
any  of  the  following  disorders  or  diseases  t  Answer 
*Ye8,*   or  *No,*   to   each:  •  •  •  Disease   of   Brain t 

•  •  •  Disease  of  Genital  or  Urinary  Organs  f  •  •  • 
Insanity  f"  To  all  of  these  questions  the  applicant 
answered  "No.''  The  medical  examiner  of  the  soci- 
ety. Dr.  Isabella  Hursen,  examined  the  applicant  on 
April  2,  1907,  and  on  the  back  of  the  application  in 
the  printed  form  entitled  "Medical  Examiner's  Ee- 
port,"  said  examiner,  in  answer  to  the  question  there- 
in printed,  "Has  she  any  menstrual  disorder t"  wrote 
in  the  proper  blank  the  word  "No."  Dr.  Hursen  tes- 
tified that  she  thought  she  asked  the  applicant  that 
question  before  she  wrote  the  word  "No;"  that  she 
examined  her  heart  and  found  the  applicant  in  good, 
healthy  condition  and  recommended  her  for  fnember- 
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ship.  The  insured  died  on  October  18, 1909,  from  "ex- 
haustion of  acute  delirium,*'  at  the  county  hospital 
for  the  insane,  at  Dunning,  Illinois,  she  having  been 
there  confined  for  a  period  of  about  four  weeks.  At 
the  time  of  her  death  all  assessments  on  the  certificate 
had  been  paid.  Dr.  Grace  Campbell,  a  witness  for  the 
society,  testified  that  during  the  year  1907  she  treated 
Bertha  Schmidt  for  nervousness  and  suppressed  men- 
struation on  about  twelve  different  occasions,  cover- 
ing a  period  of  about  seven  weeks,  at  her  office,  and 
that  the  date  of  the  first  treatment,  as  she  remembered 
it,  was  March  10,  1907.  The  mother  and  sister  of  the 
deceased  testified  that  said  first  treatment  was  had  in 
the  summer  of  1907,  and  that  deceased  was  in  good 
health  at  the  time  of,  and  for  several  weeks  after,  the 
issuance  of  the  certificate.  Dr.  Alice  Conklin,  a  wit- 
ness for  the  society,  testifie4  that  Bertha  Schmidt  was 
admitted  August  16, 1907,  to  the  Mary  Thompson  Hos- 
pital and  that  the  patient  was  treated  for  kindey 
trouble.  She  identified  a  paper,  called  the  hospitcd 
sheet,  relating  to  the  patient  and  said  that  a  portion 
of  the  writing  thereon  was  in  her  handwriting,  that 
another  portion  was  not,  and  that  she  did  not  know 
who  wrote  said  other  portion.  The  portion  of  the  pa- 
per in  the  handwriting  of  the  witness  was  admitted 
by  the  trial  court  and  the  other  portion  was  refused 
admission.  The  portion  admitted  tended  to  show, 
inter  alia,  that  the  witness  had  diagnosed  the  case  of 
the  patient  as  "chronic  nephritis.*'  During  the  trial, 
the  attorney  for  the  society  offered  in  evidence  certi- 
fied copy  of  certain  proceedings  of  the  county  court 
of  Cook  county,  had  on  September  24, 1909,  from  which 
it  appeared  that  a  jury  found  that  Bertha  Schmidt 
was  insane,  and  that  "the  disease  is  with  her  heredi- 
tary,'* and  "that  her  disease  is  of duration,'* 

upon  which  verdict  the  court  adjudged  her  to  be  an 
insane  person,  and  that,  pending  her  admission  to  a 
state  hospital  for  the  insane,  she  be  committed  to  the 
Cook  County  Insane  Asylum.     The  attorney  stated 
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that  he  offered  the  certified  copy  to  show  that  the 
jury  had  found  that  her  disease  of  insanity  was 
*/ hereditary/'  whereas  she  had  stated  in  her  applica- 
tion for  insurance  that  none  of  her  blood  relatives  had 
been  afflicted  with  insanity  or  any  other  hereditary  dis- 
ease. The  trial  court  refused  to  admit  the  certified 
copy  in  evidence. 

It  is  contended  by  counsel  for  the  society  that  the 
evidence  shows  that  there  was  such  a  breach  of  war- 
ranties contained  in  the  application  as  bars  a  recovery 
and  that  the  verdict  is  manifestly  against  the  weight 
of  the  evidence.  With  these  contentions  we  cannot 
agree. 

We  do  not  think  that  the  trial  court  erred  in  refus- 
ing to  admit  in  evidence  in  its  entirety  the  so-called 
hospital  sheet.  The  portion  identified  by  the  physi- 
cian in  charge  as  being  in  her  handwriting  was  ad- 
mitted, and  the  other  portion,  not  being  identified  as 
being  in  the  handwriting  of  any  one  in  attendance, 
was  pnoperly  excluded.  The  physician,  after  en- 
deavoring to  refresh  her  recollection  from  an  examina- 
tion of  the  hospital  sheet,  testified  she  did  not  then  re- 
member the  case  of  Bertha  Schmidt  or  what  she  was 
treated  for. 

Nor  do  we  think  that  the  court  committed  prejudi- 
cial error  in  excluding  the  certified  copy  of  the  pro- 
ceedings had  in  the  county  court  on  September  24, 
1909.  These  proceedings  occurred  more  than  two 
years  after  the  application  was  signed  and  the  benefi- 
ciary certificate  issued.  While  the  jury  found  that  she 
was  then  insane  and  that  the  disease  was  hereditaiy, 
they  did  not  find  by  their  verdict  the  duration  of  the 
disease.  It  had  already  been  shown  by  the  testimony  of 
witnesses  that  she  was  insane  and  had  been  taken  to 
the  county  insane  asylum  on  that  date.  We  do  not 
think  that  a  mere  finding  of  a  jury,  that  a  person  was 
then  insane  and  that  **the  disease  is  with  her  heredi- 
tary," rendered  on  an  ex  parte  hearing,  the  purpose 
of  which  was  to  give  authority  for  her  confinement  in 
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an  asylum  for  the  insane  and  that  she  be  restrained 
of  her  liberty,  is  admissible  a^  against  the  beneficiary 
in  an  insurance  certificate  on  the  questions  as  to 
whether  the  **  parents,  uncles,  aunts,  brothers  or  sis- 
ters or  other  blood  relatives '*  of  such  insane  person 
had  ever  been  afflicted  with  insanity,  and  as  to  whether 
there  had  been  a  breach  of  warranty  contained  in  the 
application. 

Complaint  is  made  of  the  refusal  of  the  court  to 
give  three  of  the  eleven  instructions  offered  by  the 
society.  The  court  gave  to  the  jury  eight  of  the  num- 
ber. We  think  that  the  three  refused  instructions 
were  properly  refused. 

The  judgment  of  the  county  court  is  affirmed. 

Affirmed. 


Bioliard  Peterson,  Appellee,  v.  Cbicago  &  Oak  Park  Elevated 

Bailroad  Company,  Appellant. 

Gen.  No.  17,517. 

1.  Mastsb  and  Bixv AST-Allegations  of  duty.  After  verdict  for 
plaintiff,  a  count  wlU  be  held  to  allege  sufficient  facts  from  which 
a  duty  on  defendant's  part  not  to  drive  a  car  towards  plalntlfE 
can  be  inferred  and  to  set  forth  a  sufficient  causal  connection  between 
the  negligence  and  the  injury,  where  it  alleges  that  defendant  ordered 
plaintiff  to  work  near  a  car  on  an  elevated  structure  and  while  he 
was  exercising  due  care  defendant  negligently  ordered  a  car  to  be 
moved  towards  and  against  plaintiff,  while  he  was  discharging  his 
duties  as  a  servant  of  defendant,  whereby  plaintiff  was  struck  by  the 
car  and  injured. 

2.  Masteb  and  8EBVAinv--ne(iration  of  ad  of  t^Uow-Bervant,  A 
count  which  alleges  that  plaintiff's  injury  was  due  to  the  negli- 
gence of  defendant,  a  corporation,  is  not  fatally  defective  after 
verdict  because  of  failure  to  state  that  the  injury  was  not  caused 
by  a  fellow-servant  of  plaintiff. 

3.  MASTiai  Ain)  servant — evidence.  Evidence  held  to  supi»ort  a 
verdict  for  plaintiff,  a  switch  repairman,  in  an  action  for  negligence 
in  driving  a  car  on  defendant's  elevated  railroad  against  him  and 
brushing  him  from  the  structure.  ^ 

4.  Master  and  servant — fellouD-aervants.  In  an  action  by  a 
switch  repairman  against  an  elevated  railroad  company  for  negli* 
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gence  in  driving  a  car  against  him,  held  not  error  to  refuse  an 
instruction  that  as  a  matter  of  law  the  motorman  of  such  car  and 
plaintiff  were  fellow-servants. 

5.  Damages — not  excessive.  Verdict  for  $10,000  is  not  excessive 
where  plaintifTs  wrists  were  broken,  the  bones  at  the  lower  end 
of  his  arms  dislocated,  his  left  ankle  broken  and  his  right  broken 
or  dislocated,  and  after  coming  from  the  hospital  the  motion  of  his 
left  hand  was  limited,  the  joints  in  his  ankles  were  very  stifT,  one 
foot  was  turned  in  and  he  was  bowlegged,  all  of  which  conditions 
were  permanent. 

6.  New  trial — affidavits  of  Jurors  to  impeach  verdict.  On  motion 
for  new  trial  after  verdict  for  plaintiff  in  an  action  against  an 
elevated  railroad  company  for  negligence,  affidavits  of  three  jurors 
that  they  visited  the  place  of  the  accident  and  viewed  the  structure 
firom  below  will  not  pe  received  to  impeach  their  verdict. 

7.  BviDENCB — instructions.  In  an  action  for  personal  injuries  it 
is  not  improper  to  instruct  the  Jury  that  plaintiff  is  not  bound 
to  prove  his  case  beyond  a  reasonable  doubt,  but  only  by  a.  pre- 
ponderance of  the  evidence. 

8.  Masteb  Ain>  SEBVANT — ahstract  instruction.  In  an  action 
against  an  elevated  railroad  company  by  a  servant  for  injuries 
caused  by  alleged  negligence  in  driving  a  car  against  him  while 
he  was  performing  his  duties,  while  it  seems  that  the  abstract 
proposition  that  the  master  is  under  a  duty  to  exercise  reasonable 
care  to  furnish  the  servant  a  reasonably  safe  place  to  work  should 
not  have  been  given  to  the  jury,  it  oould  not  have  been  misleading 
where  all  the  grounds  of  recovery  under  the  declaration  were 
foUy  explained  by  other  instructions. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hoir.  Homxb 
Abbott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1911.  Affirmed.  Opinion  filed  January  9,  1913. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Samuel  S.  Page  and  C.  Le  Eoy  Bbown,  for  appel- 
lant ;  B.  Gt.  McDonald,  of  counseL 

Johnson  &  Bblasco,  for  appellee;  Joel  Bakeb,  of 
connsel* 

Statement  of  the  Case.  This  is  an  action  for  damages 
for  personal  injuries  brought  by  Eichard  Peterson, 
appellee  and  hereinafter  called  plaintiff,  against  Chi- 
cago &  Oak  Park  Elevated  Eailroad  Company,  a  cor- 
poration, appellant  and  hereinafter  called  defendant. 
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A  car  on  defendant's  elevated  railway  was  unable  to 
move  because  it  had  stopped  at  a  place  where  there  was 
no  third  rail  to  supply  it  with  electrical  power.  Plain- 
tiff was  attempting  to  connect  the  car  with  the  nearby 
end  of  the  third  rail  by  means  of  a  Might  hose*'  or  wire. 
He  was  standing  near  the  edge  of  the  elevated  struc- 
ture and  the  car,  moving  past  him  around  a  curve, 
brushed  him  oflF  the  structure  and  he  fell  to  the  street 
below.  The  jury  returned  a  verdict  in  favor  of  plain- 
tiff and  assessed  his  damages  at  $10,000,  upon  which 
verdict  the  court,  on  December  10,  1910,  entered  judg- 
ment against  the  defendant  for  said  amount  and  costs. 
The  declaration  consisted  of  two  counts.  The  first 
count  alleged,  in  substance,  that  the  defendant  con- 
trolled, owned  and  used  certain  elevated  tracks  in  Chi- 
cago and  operated  divers  cars  for  the  carrying  of  pas- 
sengers for  hire;  that  on  November  5,  1908,  plaintiff 
was  working  as  an  employee  of  defendant  under  its 
direction  and  control,  and  was  upon  the  elevated  struc- 
ture in  the  discharge  of  his  duties  as  a  servant  of  de- 
fendant, and  that  while  at  all  times  in  the  exercise  of 
due  care  and  caution  for  his  own  personal  safety,  the 
defendant  ** negligently  drove,  managed  and  operated" 
a  certain  car,  so  that  said  car  struck  plaintiff  and 
threw  him  from  said  elevated  structure  to  the  ground, 
thereby  greatly  and  permanently  injuring  him.  The 
second  count  charged  that  the  defendant  *  *  ordered  and 
directed  the  said  plaintiff  upon  a  certain  place  on  the 
structure  of  the  said  defendant  to  work  at  and  near  a 
certain  car,*'  and,  while  there  and  while  at  all  times 
in  the  exercise  of  due  care,  etc.,  the  defendant  **  negli- 
gently ordered  and  directed  a  certain  car  to  be  moved 
toward  and  upon  and  against  the  said  plaintiff,  while 
the  said  plaintiff  in  the  discharge  of  his  duties  as  a 
servant  of  the  said  defendant  was  at  or  near  the  said 
tracks  upon  which  the  said  car  was,**  thereby  caus- 
ing plaintiff  **to  be  struck  by  said  car  with  great  force 
and  violence  to  be  thrown  from  said  structure  to  and 
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upon  the  ground,"  thereby  greatly  and  permanently 
injuring  him. 

The  facts  are  substantially  as  follows:  The  main 
line  of  defendant's  elevated  railway  ran  east  and  west 
on  Lake  Street  in  the  City  of  Chicago.  There  were 
two  tracks.  Westbound  trains  ran  on  the  south  track 
and  eastbound  trains  on  the  north  track.  Electricity 
was  supplied  bj^  a  third  rail.  The  tracks  ran  across  a 
bridge  over  the  Chicago  Eiver.  The  first  north  and 
south  street  east  of  the  river  was  Market  Street.  On 
Lake  Street,  east  of  the  bridge,  a  stub  or  branch  line 
of  the  elevated  railway  left  the  main  tracks  and,  curv- 
ing towards  the  south  in  approximately  a  right  angle 
curve,  ran  south  on  Market  Street  as  far  as  Madison 
Street.  On  this  Market  Street  branch  line  the  de- 
fendant operated  a  single  passenger  car  called  a  'shut- 
tle" car.  This  car  made  regular  short  trips  from 
Madison  Street  north  on  Market  Street  to  Lake  Street, 
and  then  west  on  Lake  Street,  across  said  bridge,  to 
the  first  station  on  the  west  side  of  the  river.  Canal 
Street  When  this  car  left  the  Market  Street  branch  it 
entered  upon  the  south  track  of  the  two  tracks  in  Lake 
Street,  crossed  the  bridge  on  said  south  track  and  re- 
turned from  Canal  Street  on  the  same  track.  During 
the  time  this  shuttle  car  was  on  said  south  track  be- 
tween Market  Street  and  Canal  Street,  defendant's 
regular  west-bound  trains,  approaching  Market  Street 
from  the  east  in  Lake  Street,  could  not  proceed  west  of 
Market  Street.  The  curved  track  of  the  Market 
Street  branch  connected  with  the  south  track  on  Lake 
Street  a  short  distance  west  of  Market  Street.  Ln- 
mediately  east  of  said  bridge,  and  between  the  north 
and  soutii  tracks  in  Lake  Street,  was  a  bridgeman's 
shanty,  surrounded  by  a  platform  made  of  planking. 
A  little  east  of  the  shanty  was  a  kind  of  a  raised  plat- 
form, and  east  of  said  platform  and  between  said  north 
and  south  tracks  was  more  planking.  The  east  wall  of 
said  shanty  was  about  even  with  the  place  where  the 
Market  Street  curved  track  connected  with  said  south 
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track  in  Lake  Street.  About  one  hundred  feet  east 
of  this  place  was  located  a  switchman's  'interlocking 
tower,"  which  was  immediately  south  of  said  south 
track  in  Lake  Street  and  west  of  the  east  line  of  Mar- 
ket Street.  The  tower  was  so  located  as  to  command 
a  view  of  the  elevated  railroad  on  both  streets. 

Plaintiff  was  in  the  employ  of  defendant  as  a  switch- 
repairman,  was  about  twenty-one  years  of  age,  and 
prior  to  the  accident  had  worked  for  defendant  for 
about  eleven  months,  during  which  time  he  had  fre- 
quently worked  on  the  elevated  structure  at  Market 
and  Lake  Streets.  It  was  part  of  his  duties  to  do  any 
work  as  directed  by  towermen  or  train  dispatchers. 
On  the  morning  of  the  accident,  which  occurred  on 
November  5,  1908,  about  eight  o^clock,  plaintiff  and 
a  coworker,  named  Currie  (who  died  before  the  trial), 
were  repairing  switches  at  Market  and  Lake  Streets. 
Edward  O^Neal,  variously  called  *' train  dispatcher," 
**bridgeman'^  and  ** bridge  tender"  was  inside  the 
bridgeman's  shanty  above  mentioned.  O^NeaPs  du- 
ties were  to  block  trains  when  the  bridge  was  open,  to 
work  levers  and  targets  and  to  signal  the  bridgeman 
down  below  how  and  when  to  operate  the  bridge. 
Henry  Sorg,  the  towerman,  was  inside  the  tower.  As 
towerman  he  threw  the  switches  and  set  the  signals 
that  directed  whether  the  cars  on  Lake  Street  or  Mar- 
ket Street  should  proceed  or  stop,  but  O'Neal  had  au- 
thority to  stop  cars  which  the  towerman  had  signaled 
to  proceed,  and  had  greater  power  and  authority  than 
the  towerman.  About  the  time  mentioned,  the  shuttle 
car  came  north  on  Market  Street  and  started  around 
the  curve  to  proceed  west  to  Canal  Street.  As  it  was 
rounding  the  curve,  0  'Neal  signaled  the  car  to  stop  for 
the  reason  that  there  was  a  through  train  approaching 
Market  Street  on  the  south  track  in  Lake  Street  and 
he  desired  to  give  the  train  the  right  of  way  to  proceed 
over  the  bridge.  One  Spellman  was  the  motorman  and 
one  Slack  the  conductor  of  the  shuttle  car.  The  name 
of  the  motorman  of  the  through  train  was  Arring^on 
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and  the  conductor's  name  was  Bellman.  The  shuttle 
car  was  a  motor  car  about  forty-six  feet  long.  It  had 
two  motors,  one  at  each  end,  each  connected  by  shoes 
with  the  third  rail.  The  distance  between  these  shoes 
on  the  side  of  the  car  was  thirty-two  feet.  Just  east 
of  the  bridge  was  a  space  where  there  was  no  third 
raU,  which  was  called  the  dead  space  and  which  was 
thirty-three  feet  six  inches  long.  It  was  therefore  pos- 
sible for  the  car  to  be  so  stationed  that  the  shoes  at 
each  end  would  be  b  few  inches  from  the  live  third 
rail,  and  if  scr  situated  the  car  could  not  be  started  be- 
cause neither  shoe  connected  with  said  third  rail.  The 
normal  '*  overhang '^  of  the  shuttle  car  when  standing 
on  a  straight  track  was  two  feet  six  inches  beyond  the 
rail.  When  the  car  was  going  around  the  curve  the 
maximum  overhang  at  the  center  of  the  southside  of 
the  car  was  claimed  by  the  plaintiff  to  be  three  feet 
beyond  the  rail.  Certain  witnesses  for  defendant  tes- 
tified that  beyond  this  maximum  overhang  of  the  car 
when  going  around  the  curve,  the  ties  extended  twenty 
inches,  and  certain  photographs  and  testimony  offered 
by  defendant  tended  to  show  that  when  the  car  was 
going  around  said  cui;ve  a  man  of  about  the  same  size 
as  plaintiff  could  stand  erect  on  the  ties  between  the 
ends  of  the  ties  and  the  car.  The  ends  of  the  ties 
formed  the  edge  of  the  elevated  structure  at  this  point 
and  at  said  edge  there  was  no  guard  rail. 

In  response  to  O'NeaPs  signal  to  stop,  Spellman, 
the  motorman,  stopped  the  shuttle  car  just  east  of 
the  bridge.  The  east  end  of  the  car  was  just  where  the 
Market  Street  track  began  to  curve  to  the  south  from 
the  main  track.  0  'Neal  stepped  out  of  the  shanty  and 
told  Spellman  to  **back  up.'*  Spellman  testified  that 
he  then  reversed  his  motor  and  *  *  gave  her  one  or  two 
notches, '^  found  that  he  could  not  move  the  car  and 
replied  to  O'Neal,  **I  can't,  I  am  on  the  dead  rail," 
meaning  thereby  that  the  car  had  stopped  in  the  space 
where  there  was  no  third  rail.  O'Neal  at  once  pro- 
ceeded to  look  for  what  he  called  his  ** light  hose." 
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This  was  an  insulated  wire  about  five  feet  long,  used 
to  connect  the  car  with  the  live  third  rail.  Not  finding 
it  in  its  accustomed  place,  O^Neal  called  out,  "Where 
is  my  light  hoset*^  Peterson,  the  plaintiff,  and  Currie 
were  standing  nearby,  and,  according  to  plaintiff's 
testimony,  O'Neal  said  to  plaintiff,  **Get  me  a  light 
hose,'^  and  plaintiff  got  one  and  handed  it  to  O'Neal. 
Plaintiff  further  testified  that  there  wag  a  piece  of 
wood  on  each  end  of  the  hose;  that  O'Neal  broke  off 
the  piece  of  wood  at  one  end  and  said  to  plaintiff, 
"Stay  with  me;'^  that  O'Neal  then  weM  to  the  east 
end  of  the  shuttle  car  and  plaintiff  followed  him ;  that 
O'Neal  then  attached  one  end  of  the  hose  to  the  light 
hose  connection  in  the  east  platform  of  the  car,  that 
"after  he  had  put  that  light  hose  into  the  light  hose 
connection  he  put  it  on  the  rail,  attached  it  on  the 
third  rail,'*  and  that  "he  said  to  get  over  there  right 
outside  of  the  tracks,  •  •  •  and  hold  this  hose  on 
the  rail.  He  pointed  to  the  place.  I  took  it  over  there. 
He  walked  across  the  track.  I  held  the  light  hose  on 
the  rail.  Then  I  heard  him  holler,  *back  up.'  Then 
the  motor  (car)  pushed  me  off.  I  was  standing  about 
two  feet  from  the  motor  (car)  at  the  time."  On  cross- 
examination  plaintiff  testified :  *  *  When  I  last  saw  him 
(O'Neal)  he  was  on  the  other  side  of  the  tracks — north 
of  the  shuttle  car.  *  *  *  He  was  right  there  at  the 
comer  of  the  car.  He  was  facing  northwest.  •  •  • 
I  was  bent  over  as  he  told  me.  •  •  •  I  y^sLS  south 
of  the  car  and  east  of  it.  I  was  just  about  a  foot  or 
two  from  it  with  the  light  hose  in  my  hand,  and  kind 
of  stooped  over.  •  •  •  After  I  put  the  light  hose 
there,  it  (the  car)  started  in  a  second,  or  just  about 
the  tick  of  the  clock.  •  •  •  The  motor  (car)  came 
so  quick  •  •  •  and  hit  me."  O'Neal  testified: 
"He  (plaintiff)  took  the  light  hose  out  of  my  hand. 
When  he  did  that  it  struck  me  that  I  would  let  him 
handle  that  part  of  it,  and  I  preceded  to  walk  west 
and  just  then  the  car  moved,  •  •  •  started  back 
east  and  around  the  curve.    I  heard  Peterson  make 
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some  sort  of  an  exclamation,  and  I  looked  around,  and 
I  saw  him  fall  to  the  sidewalk.  •  •  •  After  I  had 
pnt  the  light  hose  to  the  east  end  of  the  car,  I  stepped 
•  *  •  to  the  sonth  side  of  the  car  and  proceeded  to 
walk  west  alongside  of  the  car.  •  •  •  I  did  not  tell 
Peterson  to  put  the  light  hose  on  the  third  rail.  I 
did  not  tell  him  to  stand  outside  on  the  rail.  •  •  • 
It  was  my  intention  to  speak  to  the  motorman,  that  is 
why  I  started  west  there,  to  make  arrangements  with 
him  to  operate  the  car.  •  •  *  I  remained  on  the 
south  side  of  the  track  until  the  car  had  passed  on  Mar- 
ket Street.  •  •  *  I  did  not  at  any  time  after  I 
placed  the  light  hose  in  the  light  hose  socket  •  •  • 
say  to  the  motorman  *back  up.'  I  judge  the  car  had 
moved  some  seven  or  eight  feet  at  the  time  I  looked 
and  saw  Peterson  falling.  *'  Spellman,  Arrington, 
Bellman  and  Sorg,  the  towerman,  all  corroborated 
O'Neal  that  when  the  shuttle  car  started  to  move 
south  around  the  curve  O'Neal  was  standing  south  of 
the  car,  Arrington,  Bellman  and  Sorg,  all  on  the  ele- 
vated structure  about  seventy-five  feet  away  from 
where  O'Neal  and  plaintiff  stood,  as  well  as  certain 
persons  on  the  street  below  the  structure,  all  gave  neg- 
ative testimony  to  the  effect  that  they  did  not  hear 
0  'Neal  give  the  second  order  to  *  *  back  up ' '  just  before 
the  shuttle  car  moved  east  around  the  curve  and  just 
before  plaintiff  fell  from  the  structure. 

Spellman,  the  motorman  of  the  shuttle  car,  testified 
that  after  O'Neal  went  in  search  of  his  light  hose,  Cur- 
rie,  plaintiff's  coworker,  **came  around  in  the  front 
of  the  motor  (car)  with  a  spike  maul,  to  put  it  between 
the  third  rail  and  the  trolley  shoe,  to  plug  me  off; 
and  I  stepped  out  of  my  cab  and  to  the  front  of  the 
motor  (car)  and  said,  'Don't  do  that,  Currie,  you  will 
bum  yourself. '  The  motor  started  and  I  stepped  into 
the  cab."  On  cross-examination,  he  testified:  **Mr. 
O'Neal  told  me  to  back  up.  I  don't  know  about 
whether  later  on  he  told  me  to  back  up.    I  don't  know 
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that  I  did  get  an  order  to  back  up.  *  •  *  I  must 
have  stopped  with  the  controller  in  the  second  notch 
when  I  saw  Mr.  Currie  going  out  there  with  that  spike 
manl  to  plug  me  off.  No,  I  didn't  turn  it  off  entirely; 
I  stepped  to  the  door  to  tell  Mr.  Currie  not  to  do  that, 
and  with  that  the  motor  (car)  started  back."  No  other 
witness  testified  to  the  incident  of  SpeUman's  step- 
ping out  of  the  cab  to  warn  Currie.  Slack,  the  con- 
ductor, testified  that  the  shuttle  car  stopped  for  about 
a  couple  of  minutes  before  it  began  to  back  up,  that 
during  that  period  he  was  on  the  front  platform  out- 
side of  the  car  and  also  inside  the  car,  and  that  he  did 
not  know  whether  or  not  Spellman  spoke  to  Currie. 

After  the  accident  plaintiff  was  taken  to  St  Luke's 
Hospital,  where  he  remained  until  December  26,  1908. 
He  used  crutches  until  March,  1909.  By  the  fall,  both 
of  plaintiff's  wrists  were  broken  and  the  bones  at  the 
lower  end  of  the  arms  dislocated.  His  left  ankle  was 
also  broken  and  his  right  ankle  either  broken  or  dis- 
located. After  the  treatment  at  the  hospital  it  was 
found  that  there  was  a  considerable  limitation  in  the 
movement  of  plaintiff's  left  hand,  that  the  joints  in 
both  ankles  were  very  stiff — ^ankylosis — which  inter- 
fered with  plaintiff's  walking,  that  one  foot  turned  in, 
and  that  he  was  bowlegged,  all  of  which  conditions 
were  permanent.  In  June,  1909,  plaintiff  became  a 
helper  in  a  saloon,  doing  odd  jobs,  at  which  work  he 
was  engaged  at  the  time  of  the  trial. 

Mb.  PnEsiDiNa  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court 

It  is  first  contended  by  counsel  for  apiiellant  that 
the  declaration  failed  to  state  a  cause  of  action,  in  that 
(a)  neither  count  alleged  any  fact  which  would  raise 
the  duty  on  the  part  of  defendant  not  to  drive  and 
operate  the  car  toward  plaintiff,  and  (b)  neither  count 
alleged  that  the  moving  of  the  car  was  by  reason  of 
the  negligence  of  a  servant  who  was  not  a  fellow-serv- 
ant of  plaintiff,  and  (c)  the  second  count  is  defective 
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in  that  it  fails  to  allege  any  causal  connection  between 
the  negligence  averred  and  the  injury.  Without  pass- 
ing upon  the  suflSciency  of  the  first  count,  we  are  of  the 
opinion  that  the  second  count  is  sufficient  to  sustain 
the  judgment.  **  Where  there  is  an  entire  verdict  on 
several  counts,  the  verdict  will  not  be  set  aside  be- 
cause the  declaration  contains  a  defective  count  if 
there  are  one  or  more  counts  sufficient  to  sustain  a 
verdict"  Bennett  v.  Chicago  City  By.  Co.,  243  HI. 
420,  434.  We  think  that  the  second  count  alleged  suffi- 
cient facts  from  which  the  duty  of  defendant,  above 
mentioned,  could  be  inferred  after  verdict  Sargent 
Co.  V.  Baublis,  215  111.  428;  Grace  &  Hyde  Co.  v.  San- 
bom,  225  HI.  138,  141.  And  the  count,  which  alleged 
that  plaintiff's  injury  was  due  to  the  negligence  of  the 
defendant  (a  corporation),  is  not  fatally  defective  af- 
ter verdict  because  it  failed  to  state  that  the  injury  was 
not  caused  by  a  fellow-servant  of  plaintiff.  Libby, 
McNeill  &  Libby  v.  Scherman,  146  111.  540;  American 
Car  &  Foundry  Co.  y.  Hill,  128  111.  App.  176 ;  Bennett 
V.  Chicago  City  By.  Co.,  supra;  Mclnemey  v.  Western 
Packing  &  Provision  Co.,  249  HI.  240,  243.  And  we 
think  that  such  a  causal  connection  between  the  neg- 
ligence averred  and  the  injury  was  alleged  as  to  be 
sufficient  after  verdict.  Sauter  v.  Anderson,  110  HI. 
App.  574,  576;  City  of  La  Salle  v.  Porterfield,  138  lU. 
114,  120 ;  Sargent  Co.  v.  BaubHs,  215  111.  428,  434. 

It  is  further  contended  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence  in  that  the  over- 
whelming preponderance  of  the  evidence  is  that  plain- 
tiff was  not  ordered  by  O'Neal  to  apply  the  light  hose 
to  the  third  rail  about  the  time  he  did  apply  it  and 
that  O  'Neal  did  not  order  the  shuttle  car  to  be  started 
back  about  that  time.  Whether  or  not  these  orders 
were  given  were  questions  of  fact  for  the  jury  to 
pass  upon,  and  we  cannot  say,  under  all  the  facts  and 
circumstances  of  this  case,  that  the  verdict  is  mani- 
festly against  the  weight  of  the  evidence. 

It  is  also  contended  that  the  evidence  clearly  shows 
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that  the  accident  was  the  result  of  the  negligent  act 
of  Spelhnan,  the  motorman,  in  leaving  the  controller, 
with  the  reverse  applied,  in  the  first  or  second  notch, 
when  he  left  his  cab  to  warn  Cnrrie  not  to  connect 
the  third  rail  with  the  west  trolley  shoe  by  means 
of  a  spike  maul,  as  Spellman  says  Currie  sterted  to 
do;  that  when  plaintiff  applied  the  light  hose  to  the 
third  rail  at  the  earst  end  of  the  shuttle  car  this  negli- 
gent act  of  Spellman  resulted  in  the  car  moving  east 
toward  and  against  plaintiff ;  that  Spellman  and  plain- 
tiff were  feUow-servants  in  that  they  were  directly  co- 
operating in  the  particular  business  then  in  hand, 
namely,  moving  the  car  off  the  dead  space,  and  thai 
therefore,  plaintiff  cannot  recover.  After  a  careful 
consideration  we  cannot  say  that  the  evidence  clearly 
shows  that  the  accident  was  caused  by  the  alleged  neg- 
ligent act  of  Spellman.  If  plaintiff 's  statement  is  true 
that  after  O^Neal  had  connected  the  light  hose  with 
the  car  O'Neal  '*put  it  on  the  rail,  attached  it  to  the 
third  rail,'*  the  car  would  then  have  instantly  moved 
toward  the  east,  if  Spellman 's  controller  had  been 
then  open  one  or  two  notches  with  the  reverse  ap- 
plied, but  the  car  did  not  then  move,  and  not  until 
after  O'Neal  had  given  the  light  hose  to  plaintiff  and 
had  told  plaintiff  to  hold  the  hose  to  the  third  rail, 
and  had  walked  away  and,  as  plaintiff  testified,  had 
said  * '  back  up. ' ' 

In  view  of  all  the  evidence  in  this  case  and  the  de- 
cisions of  our  supreme  court,  such  as  Bennett  v.  Chi- 
cago City  Ey.  Co.,  243  111.  420,  428,  we  are  of  the 
opinion  that  the  trial  court  did  not  err  in  refusing  to 
give  to  the  jury  defendant's  instruction  (asked  at  the 
close  of  the  hearing  of  the  testimony  and  before  other 
instructions  were  presented  by  defendant)  to  the  ef- 
fect that  **as  a  matter  of  law  the  motorman  Spellman 
and  the  plaintiff  Peterson  were  fellow-servants.'' 

We  cannot  agree  with  counsel  that  the  evidence 
clearly  shows  that  plaintiff  was  himself  negligent  (a) 
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in  prematurely  applying  the  light  hose  to  the  third 
rail,  and  (b)  in  failing  to  take  such  precautions  as 
would  have  prevented  his  being  brushed  off  the  ele- 
vated  structure  by  the  passage  of  the  car.  Neither 
can  we  agree  with  the  contentions  that  plaintiff's  coun- 
sel was  guilty  of  such  misconduct  as  warrants  a  re- 
versal of  the  judgment,  and  that  the  verdict  is  exces- 
sive. 

In  support  of  defendant's  motion  for  a  new  trial 
in  the  court  below,  defendant  read  and  filed  the  affida- 
vits of  three  of  the  jurors  to  the  effect  that  during  the 
progress  of  the  trial  they  visited  the  scene  of 
the  accident  and  viewed  the  elevated  structure  from 
the  street  below.  It  is  contended  that  this  was  such 
misconduct  on  the  part  of  the  jurors  as  warranted  a 
new  trial  of  the  case,  and  that  the  court  erred  in  re- 
fusing to  grant  a  new  trial  on  this  account  We  can- 
not agree  with  the  contention.  Affidavits  of  jurors  will 
not  be  received  to  impeach  their  verdict.  Heldmaier 
V.  Eehor,  188  111.  458;  Wyckoff  v.  Chicago  City  By. 
Co.,  234  IlL  613. 

It  is  urged  that  the  trial  court  erred  in  giving  to 
the  jury  instruction  No.  1  offered  by  plaintiff,  as  fol- 
lows :  *  *  The  court  instructs  the  jury  that  the  plaintiff 
is  not  bound  to  prove  his  case  beyond  a  reasonable 
doubt  but  is  merely  bound  to  prove  it  by  a  prepon- 
derance of  the  evidence. ' '  The  giving  of  this  instruc- 
tion has  been  held  not  to  be  error  in  the  following 
cases:  Chicago  City  By.  Co.  v.  Nelson,  215  111.  436, 
443 ;  Chicago  Consol.  Traction  Co.  v.  Schritter,  222  111. 
364,  367;  Pierson  v.  Lyon  &  Healy,  243  111.  370,  373; 
Gumea  v.  Baltimore  &  Ohio  B.  Co.,  157  111.  App.  331, 
338. 

It  is  also  urged  that  the  court  erred  in  giving  in- 
struction No.  2  to  the  jury,  offered  by  plaintiff,  as  fol- 
lows: **It  is  the  duty  of  the  master  to  exercise  rea- 
sonable care  to  furnish  the  servant  a  reasonably  safe 
place  to  work."    It  is  argued  that  while  the  abstract 
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proposition  of  law  announced  in  this  instruction  is 
correct,  it  had  no  application  to  the  issues  of  the  case, 
as  charged  in  the  declaration,  and  that  the  instruction 
was  calculated  to  mislead  the  jury.  We  are  inclined  to 
the  opinion  that  the  instruction  should  not  have  been 
given,  but  do  not  think  that  the  giving  of  it  could  have 
misled  the  jury.  The  grounds  alone  upon  which  plain- 
tiff could  recover  under  his  declaration  were  fully  ex 
plained  to  the  jury  by  other  instructions  offered  by  the 
defendant  and  given.  In  view  of  the  giving  of  instruc- 
tions Nos.  19,  20  and  37  offered  by  defendant,  we  do 
not  think  that  prejudicial  error  was  committed  by  the 
giving  of  the  instruction  complained  of. 

It  is  also  urged  that  the  giving  of  instruction  No.  5» 
offered  by  plaintiff  as  to  estimation  of  damages,  was 
error.  In  view  of  the  decision  in  Thompson  v.  North 
em  Hotel  Co.,  256  HI.  77,  and  of  the  giving  by  the 
court  of  instruction  No.  33,  as  modified,  offered  by 
defendant,  we  do  not  think  the  court  erred  in  this  par- 
ticular. 

Nor  do  we  think  that  the  court  erred  in  refusing  to 
give  certain  instructions  offered  by  the  defendant,  as 
contended  by  counsel. 

The  judgment  of  the  superior  court  is  affirmed. 

Aifirmed. 


Annie  Heidenreiok,  by  Frank  Heidenreicli,  her  next  friend, 
Appellee,  v.  Bavid  F.  Bremner,  Jr.  et  al..  Appellant!. 

Gen.  No.  17,524. 

1.  Highways — injury  to  child  at  crossing.  Where  evidence  that 
a  thirteen-year-old  child  was  not  running  while  crossing  a  street 
at  a  busy  comer,  heard  no  noise  and  did  not  hear  nor  see  an 
approaching  team  that  was  running  fast  until  too  late  to  ayold 
being  knocked  down,  is  contradicted  by  evidence  that  the  team 
was  slowed  down  as  it  approached  the  crossing,  that  the  driver 
was  looking  straight  ahead  and  that  the  track  was  clear,  and 
that  the  child  suddenly  attempted  to  cross  without  looking  and 
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collided  with  a  maa,  resulting  in  her  being  knocked  against  the 
horses,  a  yerdict  for  the  child  will  be  sustained. 

2.  HiOHWATs— 4&A«n  injured  person^a  exercise  of  care  is  for  the 
jury.  Where  a  thirteen-jear-old  child  was  not  running,  heard  no 
noise  and  did  not  hear  nor  see  an  approaching  team  that  was 
ninning  ftot  until  too  late  to  ayoid  being  knocked  down,  whether 
the  child  was  exercising  reasonable  care  for  her  safety  at  the 
time  of  the  accident  is  a  question  for  the  Jury. 

3.  Masteb  AiTD  SBBTAiTT— evidence  of  ownership  of  wagon  driven 
bjf  employee.  Bividence  by  the  driver  of  a  wagon  that  ran  over 
a  girl  that  at  the  time  of  the  accident  the  defendants  did  business 

as  •'fi Brothers/'  that  he  was  working  for  them  or  was  paid 

by  them,  that  the  horses  and  wagons  belonged  to  them,  that  he 

gave  a  policeman  a  printed  sales  slip  bearing  the  name  "B 

Bros.,"  with  syidenoe  by  defendants'  attorney  that  they  were  part- 
ners at  the  time  of  the  accident,  and  eyidence  that  the  wagon  bore 

the  sign  "B Brothers,"  establishes  that  defendants  owned  and 

controlled  the  horse  and  wagon. 

4.  ISvumsfCB— speed  of  horse.  To  establish  how  fast  a  horse 
and  wagon  were  going,  nonexpert  witnesses  may  testify  that  '^that 
they  were  going  at  a  fair  speed,"  "the  horses  were  going  at  a 
pretty  fast  gait,"  "the  horses  were  Just  running"  and  "the  horses 
were  running  fast." 

6.  Daicaoes — when  instruction  on  child's  loss  of  earnings  is 
proper.  Where  an  action  is  brought  for  injuries  sustained  by  a 
child,  an  instruction  permitting  the  Jury  to  consider  the  effect 
of  the  injury  upon  plaintifTs  ability  or  disability  in  the  future 
to  work  or  to  attend  to  affairs  generally  is  not  erroneous  as 
permitting  the  Jury  to  take  into  consideration  plaintifTs  ability  to 
work  and  to  earn  compensation  during  her  minority,  where  the 
suit  was  brought  in  the  name  of  the  father  as  next  friend. 

6.  Daicaobb — when  not  excessive.  Where  a  wagon  passes  oyer 
the  leg  of  a  female  child  in  perfect  health  and  fractures  it  so  that 
it  becomes  deformed  and  considerably  shorter  than  the  other  leg, 
and  the  lameness  and  deformity  are  permanent,  and  the  lameness 
win  become  more  aggravated  with  time,  a  yerdict  for  |7,500  is 
not  exceseiye. 

7.  Affkalb  akd  ebbobs — harmless  error.  Where  counts  are  by 
amendment  superseded  by  other  counts  and  both  parties  have  in- 
structions granted  that  refer  to  the  negligence  charged  in  the 
declaration,  it  is  not  prejudicial  to  refuse  an  instruction  offered  by 
the  defendant  requiring  the  Jury  to  disregard  the  superseded  counts. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
Q.  WuniBS,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  January  ik, 
191I. 
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BuBTON  &  Kannally,  for  appellants. 
Qtjin  O^Bbikn^  for  appellee. 

IMb.  Presidinq  Jtjstiob  Gbiblet  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  brought  by  Annie  Heidenreich,  by 
her  father  as  next  friend,  to  recover  damages  for  per- 
sonal injuries  sustained  by  her  on  April  25,  1907,  at 
which  time  she  was  thirteen  years  of  age.  The  acci- 
dent happened  about  seven  o'clock  in  the  evening,  at 
the  comer  of  Center  Avenue  and  Eighteenth  Street 
in  the  City  of  Chicago.  Plaintiff  claimed  that  she  was 
knocked  down  and  run  over  on  a  street  crossing  by 
the  horses  and  wagon  owned  by  appellants,  herein- 
after called  defendants.  Plaintiff  first  sued  David  F. 
Bremner,  Jr.,  James  R.  Bremner,  Vincent  A.  Brem- 
ner,  and  John  B.  Bremner,  as  copartners,  doing  bus- 
iness as  Bremner  Brothers,  but  after  verdict 
and  before  judgment  the  action  was  dismissed  as  to 
Vincent  A.  Bremner.  The  jury  assessed  plaintiff's 
damages  at  $7,500,  upon  which  verdict  the  court  en- 
tered judgment  against  the  defendants,  January  7, 
1911.  This  appeal  is  prosecuted  to  reverse  that  judg- 
ment. 

The  evidence  introduced  on  behalf  of  plaintiff 
tended  to  show  that,  at  the  time  aforesaid,  the  horses 
and  wagon  of  defendants  were  being  driven  north  in 
Center  Avenue,  the  wheels  of  the  wagon  tracking  in 
the  east  street  car  track  on  that  street ;  that  the  horses 
**were  running  fast"  as  they  approached  the  busy 
comer  of  Center  Avenue  and  Eighteenth  Street ;  that 
the  comer  was  well  lighted  and  a  band  of  street  musi- 
cians were  playing  there  at  the  time;  that  plaintiff 
started  to  walk  east  on  the  south  cross  walk  across 
Center  Avenue;  that  while  she  was  crossing  the  east 
track  she  was  knocked  down  by  the  east  horse  and  the 
two  east  wheels  of  the  wagon  passed  over  her  left 
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leg;  that  the  leg  was  fractured  in  several  places  and 
is  now  deformed  and  considerably  shorter  than  the 
right  leg;  that  the  lameness  and  deformity  are  per- 
manent; that  the  lameness  will  become  more  aggra- 
vated with  time ;  and  that  prior  to  the  time  of  the  ac- 
cident she  was  a  strong,  healthy  girl,  attending  school 
daily,  and  had  none  of  the  injuries,  disabilities  or  de- 
formities complained  of.  Plaintiff  testified  that  while 
going  east  on  said  cross  walk  she  was  not  running,  that 
she  heard  no  noise,  that  she  did  not  hear  or  see  the 
team  until  it  was  about  four  feet  away  from  her,  and 
that  she  was  unable  then  to  get  out  of  the  way  of  the 
team. 

The  evidence  introduced  on  behalf  of  the  defendants 
tended  to  show  that  the  driver  of  said  team,  one  Fitz- 
gerald, while  driving  fast  south  of  Eighteenth  Street, 
had  slowed  down  the  speed  of  the  team  to  about  two 
and  one-half  or  three  miles  an  hour,  as  he  approached 
said  south  cross  walk,  because  of  the  switch  in  the  car 
track  just  south  of  said  cross  walk ;  that  he  was  looking 
straight  ahead  at  the  time  and  the  track  was  clear  in 
front  of  him;  that  plaintiff  suddenly  started  to  walk 
west  across  Center  Avenue  without  looking  either  to 
the  north  or  to  the  south;  that  as  she  ** dashed '*  into 
the  north-bound  track  she  collided  with  a  man  cross- 
ing in  the  opposite  direction,  aud  that  she  was  knocked 
against  the  horses,  whereby  the  horses  became  fright- 
ened and  '* pranced;*^  that  he  could  not  stop  the  horses 
until  the  wagon  had  passed  over  plaintiff's  leg,  and 
that  the  wagon  was  twenty  feet  to  the  north  before  he 
got  them  under  control.  The  testimony  of  some  of 
plaintiff's  witnesses  was  to  the  effect  that  after  the 
wagon  ran  over  plaintiff  they  were  still  running  and 
were  not  stopped  until  they  reached  the  north  cross 
walk  or  beyond.  The  driver  further  testified  that  at 
the  time  of  the  accident  the  defendants  did  business 
as  Bremner  Brothers;  that  he  was  working  for  them 
and  was  paid  by  them ;  that  the  horses  and  wagon  be- 
longed to  them,  and  that  after  the  accident  he  gave  a 
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policeman  a  printed  sales  slip  bearing  the  name 
**Bremner  Bros.*'  The  attorney  for  defendants  tes- 
tified that  the  defendants  had  been  a  partnership  prior 
to  their  incorporation  abont  May  24, 1907.  Other  wit- 
nesses testified  that  the  wagon  in  question  bore  the 
sign  '*Bremner  Brothers. '* 

We  are  nnable  to  agree  with  the  contention  of  conn- 
sel  for  defendants  that  the  verdict  is  manifestly  against 
the  weight  of  the  evidence.  Nor  can  we  agree  with 
the  contention  that  plaintiff  failed  to  prove  by  suffi- 
cient evidence  that  at  and  prior  to  the  time  of  the  ac- 
cident she  was  exercising  reasonable  care  for  her  own 
safety.  Under  the  evidence  this  was  a  question  for 
the  jury. 

Counsel  for  defendants  further  contend  that  plain- 
tiff failed  to  establish  by  sufficient  evidence  that  de- 
fendants at  the  time  of  the  accident  were  the  owners 
and  in  control  of  the  horses  and  wagon.  While  de- 
fendants filed  a  special  plea  denying  such  ownership, 
we  are  of  the  opinion  that  said  ownership  and  control, 
under  the  evidence  in  this  case,  was  sufficiently  es- 
tablished. Foster  v.  Wadsworth-Howland  Co.,  168 
HI.  514,  517;  Consolidated  Coal  Co.  of  St.  Louis  v. 
Bruce,  150  IlL  449,  452. 

Counsel  further  contend  that  the  court  erred  in  re- 
fusing to  give  two  instructions  offered  by  defendants 
at  the  conclusion  of  all  the  evidence,  to  the  effect  that 
the  jury  disregard  the  first  and  second  counts  of  the 
declaration  filed  February  15, 1909,  and  that  they  dis- 
regard the  first  and  second  counts  of  the  amended 
counts  filed  January  31,  1910.  The  original  declara- 
tion, filed  February  15,  1909,  consisted  of  two  counts, 
to  which  defendants  interposed  a  special  demurrer. 
On  January  31, 1910,  plaintiff  took  leave  to  file  **  addi- 
tional'* counts,  and  on  that  day  filed  two  ** amended*' 
counts.  During  the  trial  of  the  case,  at  the  close  of 
plaintiff's  evidence,  plaintiff  obtained  leave  to  file  ad- 
ditional counts,  and  filed  two  counts  which  she  also 
designated  as  '^ amended"  counts.     Counsel  for  de- 
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f endants  argae  that,  by  filing  the  two  amended  counts 
of  January  31,  1910,  plaintiff  abandoned  the  two 
counts  filed  February  15,  1909 ;  that  when,  during  the 
trial,  plaintiff  filed  two  amended  counts,  the  two  counts 
of  January  31,  1910,  were  also  abandoned;  that  the 
counts  filed  on  February  15,  1909,  and  on  January  31, 
1910,  were  **out  of  the  case;'^  that  defendants  had  a 
right  to  have  the  court  instruct  the  jury  to  disregard 
them,  and  that  the  refusal  of  the  court  so  to  do  con- 
stituted prejudicial  error.  Counsel  for  plaintiff  ad- 
mits in  his  written  argument  that  said  counts  of  Feb- 
ruary 15, 1909,  and  January  31, 1910,  may  properly  be 
considered  as  being  out  of  the  case  (Maegerlein  v. 
City  of  Chicago,  141  lU.  App.  414,  417,  aff'd  237  lU. 
159),  but  contends  that  it  was  not  error  of  the  court  to 
refuse  to  give  the  instructions  asked.  Counsel  for 
defendants  argue  that,  inasmuch  as  several  of  the  in- 
structions offered  by  the  plaintiff  and  given  by  the 
court  to  the  jury  referred  to  the  *  ^  declaration, ' '  the 
jury  might  reasonably  infer  that  they  were  to  consider 
the  negligence  of  the  defendants  as  charged  in  the 
counts  which  have  been  superseded  by  the  counts  filed 
during  the  trial.  In  some  of  the  instructions,  offered 
by  the  defendants  and  given  by  the  court,  reference  is 
made  to  the  negligence  ** charged  in  the  declaration,'* 
and,  in  view  of  the  decision  in  Slack  v.  Harris,  200 
HI.  96,  115,  we  do  not  think  that  the  trial  court  com- 
mitted error  prejudicial  to  the  defendants  in  refusing 
to  instruct  the  jury  to  disregard  the  counts  referred 
to. 

Complaint  is  made  to  the  giving  of  instructions  Nos. 
2,  7  and  10  at  the  request  of  plaintiff.  We  do  not 
think  that  the  court  erred  in  giving  these  instructions. 

Complaint  is  also  made  to  the  giving  of  instruction 
No.  6,  offered  by  plaintiff,  in  which  the  jury  were  in- 
structed that  **in  estimating  the  plaintiff's  damages, 
it  will  be  proper  for  the  jury  to  consider  the  effect,  if 
any,  of  said  injury  upon  the  plaintiff's  ability  or  dis- 
ability in  the  future  to  work  or  to  attend  to  her  affairs 
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generally,  if  the  evidence  shows  these  will  be  so  affect- 
ed in  the  future.'*  It  is  argued  that  the  instruction 
was  erroneous  in  that  it  permitted  the  jury  to  take 
into  consideration  the  ability  of  plaintiff  to  work  and 
to  earn  compensation  during  the  period  between  the 
time  of  the  accident  and  the  time  of  obtaining  her  ma- 
jority. While  it  is  generally  the  law  that  '^the  pecu- 
niary loss  in  earning  power  during  the  minority  of  the 
plaintiff  could  not  properly  be  included  in  the  damages 
assessed,  because  it  would  be  the  loss  of  the  plaintiff's 
parent  and  not  of  the  plaintiff  "  (Chicago  City  E.  Co. 
V.  Schaefer,  121  HI.  App.  334,  349;  Western  Union 
Tel.  Co.  V.  Woods,  88  111.  App.  375,  384),  we  do  not 
think  the  giving  of  the  instructions  was  error  where, 
as  in  this  case,  the  suit  was  brought  in  the  name  of 
the  father  as  next  friend.  American  Car  &  Foundry 
Co.  V.  Hill,  226  HI.  227,  236 ;  Ballentine  v.  Illinois  Cent. 
B.  Co.,  157  HI.  App.  295,  306. 

We  are  also  of  the  opinion  that  no  prejudicial  er- 
ror was  committed  in  the  refusal  by  the  court  to  give 
instructions  Nos.  11  and  33  offered  by  the  defendants. 

The  contention  is  also  made  that  the  trial  court 
erred  in  allowing  certain  witnesses,  called  by  the  plain- 
tiff, to  testify  as  to  how  fast  the  horses  and  wagon 
were  going,  one  witness  testifying  that  **they  were  go- 
ing at  a  fair  speed,"  another  that  '*the  horses  were 
going  at  a  pretty  fast  gait,"  another  that  **the  horses 
were  just  running,"  and  another  that  **the  horses 
were  running  fast."  We  do  not  think  that  there  is 
merit  in  the  contention.  *  *  One  not  an  expert  may  testi- 
fy as  to  speed  of  a  railroad  train  or  other  vehicles, 
and  state  his  opinion,  based  upon  observation  of  the 
vehicle  while  in  motion."  Johnson  v.  Coey,  142  HI. 
App.  147,  153;  Overtoom  v.  Chicago  &  E.  I.  R.  Co.. 
181  111.  323,  327;  Chicago  City  E.  Co.  v.  Bundy,  210 
111.  39,  45. 

And  we  cannot  agree  with  the  contention  that  the 
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damages  awarded  by  fhe  jury  are  excessive,  in  view 
of  all  the  evidence. 

For  the  reasons  indicated,  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

Afflrmed. 


Jennie  K.  O'Biien,  Appellant^  v.  Bose  D.  Sittman  et  aL,  Appellees. 

Gen.  Ho.  17,489. 

1.  FBATDUfAL  0OOISTIBS — Tttlet  are  binding  on  memteri.  Bj  tbe 
act  of  Joining  a  fraternal  benefit  aBSoclatlon,  a  member  Impliedly 
agrees  to  be  bonnd  by  Its  constitution,  rules  and  by-laws. 

2.  Fbatebnal  sochtobs — expelled  memherg  mutt  exhauit  remedies 
toithin  the  order.  Where  the  constitution  and  by-laws  of  a  fraternal 
society  provide  for  the  trial  of  members  before  a  certain  tribunal 
with  a  right  to  appeal  to  a  higher  tribunal,  a  member  claiming  to 
have  been  wrongfully  expelled  cannot  maintain  a  suit  to  enjoin 
the  society  from  refusing  further  to  recognize  or  treat  him  as  a 
member  or  to  compel  by  mandamus  the  restoration  of  his  privileges 
as  a  member  untU  he  has  exhausted  all  the  remedies  provided  by 
the  rules  and  laws  of  the  society. 

8.  FaATSKNAL  sodBTT — remedy  of  expelled  memher  charging  libel 
it  at  law.  Where  a  member,  before  exhausting  his  remedies  within 
the  society,  seeks  to  enjoin  a  fraternal  society  and  its  tribunal  from 
carrying  into  effect  its  edict  of  expulsion,  and  alleges  that  the 
tribunal  did  not  act  In  good  faith  and  is  about  to  make  the  void 
expulsion  the  pretext  for  publishing  a  libelous  report  of  proceedings 
in  the  ofllclal  paper  of  the  society.  If  the  report  Is  libelous  the  remedy 
is  not  in  equity  but  at  law. 

4.  Feateenal  societies — when  failure  of  expelled  member  to  ap- 
peal  U  not  excused.  Where  a  member  expelled  from  a  fraternal 
society  does  not  appeal  to  a  higher  tribunal  as  provided  by  the 
constitution  and  by-laws,  and  on  a  bill  for  an  injunction  alleges 
that  because  of  the  delay  an  appeal  would  amount  to  a  denial  of 
Justice,  in  the  absence  of  a  showing  that  delay  will  deprive  com- 
plainant of  any  of  her  rights,  it  will  be  presumed  that  if  she  were 
successful  on  appeal,  she  would  be  fully  restored  to  all  her  rights, 
including  any  that  might  be  lost  pending  the  hearing. 

6.  Fbatxrnal  societies — when  expelled  member  is  not  affected 
by  prejudice  of  member  of  tribunal.  Where  a  member  of  a  fraternal 
order  is  expelled  for  violating  the  rules  of  the  order  In  having 
a  violent  altercation  with  an  oflloer  at  a  meeting,  the  f&ct  that 
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such  officer  was  a  member  of  the  trial  tribunal  and  on  appeal 
would  have  the  appointing  of  the  higher  reyiewing  tribunal  is  not 
a  ground  for  enjoining  the  society  from  carrying  out  its  edict 
of  expulsion  or  of  excusing  a  failure  to  take  an  appeal  to  such 
higher  tribunal  as  provided  by  the  constitution  and  by-laws. 

6.  f^BATEBNAi.  sodKTiKs — remedy  of  expelled  member  U  at  law. 
Where  a  member  of  a  fraternal  society  is  expelled  for  violation 
of  its  rules,  the  remedy  of  the  member  is  at  law  and  not  by  an 
injunction  to  restrain  the  society  and  its  directors  from  carrying 
into  effect  its  edict  of  explusion. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHiLi^  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  January 
9,  1913.    Rehearing  denied  January  23,  1913. 

Fbakcis  a.  McDoNiTELL  and  Fsakk  L.  Fowleb^  for 

appellant. 

BicHASD  W.  Cliffobd  and  L  T.  Gbsbnaobb,  for  ap- 
pellees. 

Mb.  Justicb  Fitch  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  decree  of  the  drcuit  court 
dissolving  a  preliminary  injunction  and  dismissing  ap- 
pellant's bill  of  complaint.  The  case  was  heard  upon 
the  bill,  the  answers  and  a  number  of  affidavits.  It 
appears  from  these  documents  that  for  several  years 
prior  to  the  time  of  filing  her  bill  of  complaint,  appel- 
lant was  a  member  of  a  fraternal  insurance  society 
known  as  the  Women's  Catholic  Order  of  Foresters, 
which  is  one  of  the  defendants  to  the  bill;  that  the 
appellees,  other  than  the  society  itself,  constitute  the 
board  of  directors  or  trustees,  who  are  known  as  the 
High  Court,  and  are  entrusted  with  the  management 
of  the  society,  under  the  rules  and  regulations  adopted 
by  the  *' triennial  session,*'  a  convention  composed  of 
the  High  Court  and  representatives  elected  by  the 
various  subordinate  courts  or  lodges  of  said  society; 
that  for  several  years  appellant  has  been  the  financial 
secretary  of  one  of  the  subordinate  courts,  and  was 
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paid  sixty  dollars  a  year  for  her  services  as  such ;  fhat 
she  was  also  chief  derk  to  the  High  Secretary  of  the 
order  (who  is  her  sister)  and  received  a  salary  of 
nine  hundred  dollars  a  year  for  her  services  as  snch 
derk,  under  a  written  contract  covering  a  period  end- 
ing in  September,  1911 ;  that  she  also  holds  a  life  in- 
surance certificate  for  $1,000,  issued  to  her  by  the  so- 
ciety, upon  condition  that  she  comply  with  the  laws, 
rules  and  regulations  of  the  order;  that  at  the  last 
meeting  of  the  ^  triennial  session"  held  in  Detroit, 
in  September,  1908,  a  ballot  was  taken  for  the  election 
of  a  High  Chief  Banger,  an  officer  corresponding  to 
that  of  president  in  other  corporations ;  that  appellee, 
Bose  D.  Bittman,  received  four  hundred  votes  and 
Elizabeth  Bodgers  399  votes ;  that  the  latter  gave  no- 
tice of  a  contest;  that  said  Bose  D.  Bittman  at  once 
took  possession  of  the  office  and  retained  counsel  to 
protect  her  rights ;  that  such  counsel  rendered  certain 
services  in  connection  with  a  quo  warranto  proceeding 
instituted  by  Elizabeth  Bodgers,  and  presented  a  bill 
to  the  society  for  $2,792  for  fees  in  that  matter,  which 
was  approved  and  ordered  paid  by  the  High  Court, 
against  the  protest  of  the  High  Secretary,  who,  on  the 
advice  of  other  counsel,  refused  to  draw  or  attest  any 
voucher  for  the  payment  of  said  bill;  that  said  High 
Secretary,  though  elected  at  the  same  time  as  said 
Bose  D.  Bittman,  was  on  the  same  ticket  with  Eliza- 
beth Bodgers  and  was  very  loyal  to  her;  that  out  of 
these  facts  strife  and  dissension  arose  in  the  High 
Court,  and  it  is  charged  in  the  bill  of  complaint 
(though  denied  by  the  answers,  except  the  answer  of 
the  High  Secretary)  that  the  appellee,  Bose  D.  Bitt- 
man, ^' began  a  system  of  persecution  and  palpable  op- 
pression of  the  said  High  Secretary,  seeking  to  compel 
her  resignation,''  by  interfering  with  her  work,  in- 
tercepting correspondence,  removing  her  telephone, 
and  by  divers  other  like  means  set  out  at  great  length 
in  the  bill  of  complaint;  that  these  difiPerences  culmi- 
nated in  appellant's  creating  a  disturbance  in  one  of 
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the  meetings  of  the  High  Court,  held  in  June,  1909, 
which  disturbance  is  alleged  by  appellant  to  have  con- 
sisted merely  in  her  entering  the  room  while  a  meet- 
ing was  in  progress,  and  leading  out  her  sister,  the 
High  Secretary,  who  was  crying  and  **  suffering  from 
the  persecution  which  for  five  days  had  been  practiced 
against  her,"  saying  at  the  same  time  to  the  presiding 
officer  (appellee.  Rose  D.  Rittman),  **You  must  not 
persecute  my  sister;'*  while  on  the  other  hand,  it  is 
alleged  by  all  the  answers,  except  that  of  the  High 
Secretary,  that  appellant  not  only  thus  entered  the 
room  and  led  her  sister  out  by  the  arm,  but  that  she 
physically  assaulted  the  High  Chief  Ranger ;  that  as  a 
result  of  such  disturbance,  formal  charges  were  pre- 
ferred against  appellant  and  she  was  given  a  trial  be- 
fore the  High  Court,  found  guilty  of  violating  the 
rules  of  the  order,  and  sentenced  to  be  expelled ;  where- 
upon appellant  filed  her  bill  of  complaint,  seeking  to 
enjoin  the  society  and  its  High  Court  from  carrying 
into  effect  its  edict  of  expulsion.  It  is  alleged  in  the 
bill  that  the  trial,  and  all  proceedings  connected  there- 
with, were  void  for  want  of  jurisdiction,  and  were 
characterized  by  manifest  prejudice  and  gross  unfair- 
ness; that  the  charges  were  unfounded  in  fact,  and 
that  appellant  was  entitled  to  a  trial  in  any  event,  ac- 
cording to  the  rules  of  the  order,  by  a  jury  of  twelve 
in  her  own  subordinate  court.  It  appears,  however, 
from  the  copy  of  the  constitution  and  by-laws  in  evi- 
dence, that  one  of  the  provisions  thereof  expressly  au- 
thorizes the  High  Court  to  try  any  member  of  the  so- 
ciety for  an  alleged  infraction  of  the  rules. 

It  is  also  alleged  that  the  by-laws  require  a  two- 
thirds  vote  of  the  High  Court  to  expel  a  member ;  that 
the  High  Court  consisted  of  eleven  members,  and  while 
eight  of  these  voted  for  the  expulsion,  one  of  the  eight 
was  appellee  Rittman,  who  was  personally  interested 
and  that  without  her  vote,  the  necessary  two-thirds 
could  not  have  been  obtained  to  a  verdict  of  guilty. 
The  constitution  and  by-laws  also  provide  for  an  ap- 
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peal  to  the  triennial  session  of  the  order,  and  it  is 
alleged  in  the  answers,  and  supported  by  affidavits, 
that  no  such  appeal  was  taken  by  appellant  within  the 
sixty  days  fixed  by  the  by-laws  for  giving  notice  of 
such  appeal  The  bill  also  mentions  this  provision  for 
an  appeal,  but  avers  that  such  an  appeal  would  be  of 
no  avail  to  her,  because  of  the  alleged  fact  that  the  com- 
mittee which  would  try  the.  case  on  appeal  would  be 
the  ** creature  by  appointment'*  of  the  High  Chief 
Eanger,  Eose  D.  Eittman.  Upon  filing  the  bill  and 
sundry  affidavits  submitted  therewith,  a  temporary  in- 
junction was  ordered.  After  the  filing  of  the  answers 
and  a  number  of  affidavits  in  support  thereof,  this  in- 
junction was  dissolved.  A  petition  for  a  change  of 
venue  on  account  of  the  alleged  prejudice  of  the  judge 
was  then  presented,  which  was  denied  and  the  bill  of 
complaint  was  thereupon  dismissed  for  want  of  equity. 
It  appears  from  the  evidence  that  the  appellee  so- 
ciety is  organized  as  a  fraternal  benefit  association — 
a  corporation  not  for  profit.  In  Illinois,  the  rule  is 
well  established  that  by  the  act  of  joining  such  an  as- 
sociation, a  member  impliedly  agrees  to  be  bound  by 
its  constitution,  rules  and  by-laws.  If  a  specified  body 
of  members  is  thereby  given  the  power  to  hear  and 
determine  disputed  questions  concerning  any  matter 
covered  by  such  laws  or  rules,  with  a  right  of  appeal 
to  a  higher  tribunal  within  the  organization,  the  mem- 
ber impliedly  agrees  to  resort  to  such  remedies  before 
bringing  an  action  in  court.  Hence  it  is  uniformly 
held  that  in  such  cases,  a  member  who  claims  he  has 
been  wrongfully,  expelled  cannot  maintain  a  suit  to 
enjoin  the  society  or  association  from  refusing  further 
to  recognize  or  treat  him  as  a  member  thereof,  or  to 
compel,  by  mandamus,  the  restoration  of  his  privi- 
leges of  membership,  until  he  has  exhausted  all  the 
remedies  provided  by  the  rules  and  laws  of  the  soci- 
ety. People  V.  Women's  Catholic  Order  of  Foresters, 
162  IlL  78 ;  People  v.  Grand  Lodge  Knights  of  Pythias, 

Vol.  cxxvi— 16. 
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166  m.  71;  Pitcher  v.  Board  of  Trade,  121  HL  412; 
Pacaud  v.  Waite,  218  HI.  138 ;  Allen  v.  Chicago  Under- 
takers'  Ass'n,  232  111.  458. 

In  People  v.  Women's  Catholic  Order  of  Foresters, 
supra,  it  is  also  said  (p.  84) :  ''There  is  a  distinction 
betw^een  the  question  of  the  validity  of  the  expulsion 
when  it  is  set  up  as  a  defense  to  an  action  upon  a  bene- 
fit certificate  or  other  contract,  and  the  question  of  the 
validity  of  the  expulsion  when  restoration  to  the  privi- 
leges of  the  society  is  sought  to  be  secured  through  the 
writ  of  mandamus  or  other  procedure.  In  the  former 
case,  it  is  sufficient  for  the  beneficiary  to  show,  that 
the  judgment  of  expulsion  was  invalid,  without  further 
showing  the  exhaustion  of  all  remedies  within  the  or- 
der or  society  for  the  purpose  of  having  the  judgment 
vacated.  *  *  *  In  the  latter  case,  it  must  appear  that 
the  remedy  provided  by  the  rules  of  the  society  for  the 
review  of  the  judgment  complained  of  was  resorted 
to/' 

In  Pacaud  v.  Waite,  sitpra,  a  sum  of  money  had  been 
deposited  in  a  bank  as  margins  upon  contracts  between 
two  members  of  the  Board  of  Trade  of  Chicago  pro- 
viding for  the  future  deUvery  of  a  certain  quantity 
of  oats  at  certain  prices,  and  as  the  result  of  an  al- 
leged '* comer"  in  oats  the  market  price  of  oats  ad- 
vanced far  beyond  the  stipulated  prices.  Thereupon 
the  sellers  filed  a  bill  seeking  to  enjoin  the  buyer  from 
collecting  the  margins  in  accordance  with  the  rules  of 
the  Board  of  Trade,  offering  to  pay  the  difference 
between  the  contract  prices  and  the  actual  prices  at 
the  time  the  contracts  matured  as  distinguished  from 
the  alleged  fictitious  prices  caused  by  the  alleged  ''cor- 
ner." The  lower  court  granted  the  injunction,  but  on 
appeal,  the  supreme  court  reversed  this  decision  and 
remanded  the  cause  with  directions  to  dismiss  the  bill, 
upon  the  ground  that  the  rules  of  the  Board  of  Trade, 
which  the  complainants  agreed  to  abide  by  when  they 
became  members  thereof,  required  such  disputes  to  be 
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submitted  to  a  committee  of  the  board.  It  was  there 
contended  that  a  distinction  should  be  made  between 
cases  involving  only  the  right  to  discipline  a  member  of 
such  an  organization  and  cases  involving  the  property 
rights  of  the  member.  The  court  held,  however,  that 
no  such  distinction  exists;  that  the  agreement  of  a 
member  to  submit  disputes  to  the  decision  of  a  com- 
mittee is  valid  and  enforceable  according  to  its  terms, 
whether  property  rights  are  involved  or  not,  on  the 
same  principle  that  upholds  and  enforces  agreements 
in  building  contracts  which  provide  that  payment 
shall  only  be  made  on  architect's  certificates,  or  agree- 
ments for  arbitration  in  fire  insurance  contracts,  and 
the  like. 

In  Pitcher  v.  Board  of  Trade,  supra,  it  was  held  that 
where  a  member  is  expelled  after  a  trial  conducted  in 
accordance  with  the  rules  of  the  association,  the  sen- 
tence of  expulsion  is  conclusive  upon  him,  and  this 
decision  was  cited  and  the  same  principle  followed  in 
Pacaud  v.  Waite,  supra. 

Appellant's  counsel  seek  to  avoid  the  application 
of  these  principles  to  the  facts  of  this  case  by  con- 
tending that  an  exception  exists  or  should  be  made 
here  because  of  the  averments  in  the  bill  to  the  effect 
that  appellant  was  entitled  to  be  tried  by  a  jury  se- 
lected from  her  own  subordinate  court,  that  appellees 
have  not  acted  in  good  faith,  but  are  about  to  *'make 
a  void  expulsion  the  pretext"  for  publishing  a  libelous 
letter  in  the  official  paper  of  the  society,  and  that  the 
provision  of  the  by-laws  for  an  appeal  to  the  trien- 
nial session  is  unreasonable  and  amounts  to  a  denial 
of  justice  because  of  the  delay  and  the  improbability 
of  a  fair  hearing  before  a  committee  of  the  convention 
appointed  by  the  High  Chief  Banger. 

As  above  stated  the  by-laws  offered  in  evidence  con- 
tain an  express  provision  for  such  a  trial  as  was  had 
before  the  High  Court.    The  publication  referred  to 
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seems  to  be  only  a  report  of  those  proceedings.  If  the 
report  be  libelous,  the  remedy  would  not  be  in  equity 
but  at  law.  As  to  the  alleged  delay  involved  in  the 
remedy  by  appeal,  it  does  not  appear  from  the  bill  or 
affidavits  that  mere  delay  will  necessarily  or  probably 
deprive  appellant  of  any  of  her  alleged  rights.  In 
the  absence  of  such  a  showing,  it  must  be  presumed 
that  if  she  were  successful  on  appeal,  she  would  be 
fully  restored  to  all  her  rights,  including  any  that 
might  be  lost  pending  the  hearing  of  the  appeal.  It  is 
alleged  in  the  answers  (which  are  supported  by  affi- 
davits)  that  at  the  last  convention  of  the  order,  a  num- 
ber of  similar  appeals  were  heard,  and  that  the  Com- 
mittee on  Appeals,  after  such  hearings,  **  reinstated 
in  good  standing  in  said  order  persons  who  had  been 
expelled  therefrom  by  the  decision  of  the  High  Court. ' ' 
It  cannot  be  assumed  that  a  different  result  would 
have  followed  in  appellant's  case,  if  she  had  given  due 
notice  of  an  appeal  and  had  proved  that  she  was  en- 
titled to  a  reversal  of  the  decision  of  the  High  Court. 
As  to  the  alleged  prejudice  and  disqualification  of  part 
of  her  triers,  the  same  contentions  were  made  in 
Pitcher  v.  Board  of  Trade,  supra,  and  in  Green  v. 
Board  of  Trade,  174  111.  585;  and  were  there  held  un- 
tenable under  circumstances  akin  to  the  facts  in  this 
case. 

In  what  has  been  said  above,  we  have  endeavored  to 
cover  fully  the  points  raised,  in  view  of  the  very  ear- 
nest contentions  of  counsel.  We  might  well  have  based 
our  conclusion  in  this  case,  however,  upon  the  simpler 
doctrine  so  clearly  stated  in  Bostedo  v.  Board  of 
Trade,  227  HI.  90,  viz. :  that  **a  court  of  equity  will  not 
entertain  a  bill  by  a  member  of  a  private  corporation 
against  the  corporation  and  its  oflScers  to  restrain  them 
from  expelling  the  complainant  for  a  violation  of  its 
rules  and  by-laws,  and  that  the  remedy  of  such  mem- 
ber, if  any  there  is,  is  in  a  court  of  law.*'  The  same 
rule  was  repeated  in  Allen  v.  Chicago  Undertakers' 
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Ass  'n,  232  HI.  458,  citing  a  number  of  anthorities,  and 
must  now  be  regarded  as  fully  settled. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

Mr.  Justice  McSurely,  having  heard  part  of  the  quo 
warranto  proceedings  referred  to  in  the  foregoing 
opinion^  took  no  part  ui  the  decision  of  this  case. 


Andrew  Xosty  Jr.,  Administrator,  Plaintiff  in  Eiror,  ▼.  The  Parker 
Washiiq^ii  Companyi  Defendant  in  Emnr. 

OeiL  Ho.  17,661. 

1.  IvBTBLvaaovB-— directing  verdict.  It  la  a  weU  settled  rule 
that  where  there  is  no  evidence,  or  but  a  scintilla  of  evidence 
tending  to  prove  the  material  averments  of  the  declaration,  a 
verdict  should  be  directed  for  the  defendant,  yet  when  there  is 
evidence  from  which,  if  It  stood  alone,  the  Jury  could,  without 
acting  unreasonably  in  the  eye  of  the  law,  find  that  aU  the  material 
averments  have  been  proved,  the  case  should  go  to  the  Jury. 

2.  NxQUGKNCs— i»7aoe»  attractive  to  children.  As  a  general  rule 
the  law  does  not  require  that  premises  be  kept  in  safe  condition 
for  the  benefit  of  trespassers,  yet  there  is  an  exception  in  favor 
of  young  chUdren  where  the  things  causing  the  injury  have  been 
left  unguarded  and  are  of  an  attractive  character  such  as  appeals 
to  their  curiosity  and  instincts. 

3.  Nbsxjgkztcb— 4£7Aen  error  to  direct  a  verdict.  In  an  action 
fbr  the  death  of  a  child  caused  by  falling  into  a  river  while 
playing  on  a  sand  pile  on  the  premises  of  defendant,  it  is  error 
to  direct  a  verdict  for  defendant  where  there  is  evidence  that 
children  were  permitted  by  the  defendant's  watchman  to  play  on 
the  premises,  that  there  was  a  thickly  populated  district  near 
and  also  a  street  along  the  premises,  and  the  sand  pile  was  so 
situated  that  a  fall  from  it  would  naturally  cause  a  fall  into  the 
river. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Gbobob 
A.  CABFKznxB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term«  1911.  Reversed  and  remanded.  Opinion 
filed  January  9,  1913. 
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F.  W.  Jabos,  for  plaintifF  in  error. 
MoAbdlb  &  McAbdlb,  for  defendant  in  error. 

Mb.  Justigob  Fitoh  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  up  for  review  a  judgment 
for  the  defendant,  entered  upon  a  directed  verdict. 
The  instruction  to  find  the  defendant  not  guilty  was 
given  at  the  close  of  the  plaintiff's  evidence  in  an  ac- 
tion brought  under  the  statute  for  wrongfully  causing 
the  death  of  plaintiff's  intestate,  a  boy  ten  and  one- 
half  years  of  age.  The  theory  of  the  declaration  is 
that  defendant  maintained  an  ^^ attractive  nuisance" 
on  its  premises,  near  to  a  public  street  in  a  populous 
neighborhood,  in  the  shape  of  a  huge  sand  pile  located 
so  close  to  the  bank  of  the  Chicago  Biver  that  while 
the  boy  was  playing  on  the  same  with  other  boys,  as 
they  were  accustomed  and  had  been  permitted  to  do, 
he  tripped,  fell  and  rolled  into  the  river  and  was 
drowned. 

It  is  claimed  by  defendant  in  error  that  there  can 
be  no  liability  in  this  case  because,  it  is  said,  the  sand 
pile  was  not  located  near  a  public  street,  nor  in  a 
populous  neighborhood;  that  a  sand  pile,  in  itself,  is 
not  dangerous,  and  that  the  evidence  shows  that  the 
boy  was  not  attracted  by  it  but  by  the  river,  and  that 
in  any  event,  the  deceased  and  his  parents  were  guilty 
of  contributory  negligence. 

After  a  careful  study  of  the  evidence  in  the  light 
of  these  contentions,  we  think  there  is  some  evidence 
at  least  which,  if  believed  by  the  jury,  fairly  tends  to 
prove  the  following  state  of  facts.  The  accident  oc- 
curred in  July,  1906.  The  defendant's  place  of  busi- 
ness or  plant  is  located  between  the  Chicago  Eiver  and 
an  elevated  embankment  about  three  hundred  feet 
away,  flanked  by  stone  retaining  walls,  upon  which  run 
the  tracks  of  the  Chicago  &  Northwestern  Railway, 
and  between  two  streets,  known  as  Dix  Street  and 
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Leasing  Street  in  Chicago.  When  the  tracks  of  the 
railroad  were  elevated,  the  parts  of  both  Dix  Street 
and  Leasing  Street  which  lie  between  the  embankment 
and  the  river  were  made  stub  ends  by  the  construction 
of  the  embankment  across  both  streets.  There  was 
another  street,  however,  at  that  time,  running  parallel 
to  the  embankment,  about  midway  between  the  em- 
bankment and  the  river,  and  this  street  led  to  Sanga- 
mon Street,  which  is  the  next  street  beyond  Lessing 
Street  A  viaduct  or  subway  was  constructed  on 
Sangamon  Street,  permitting  the  passage  of  teams  and 
vehicles  under  the  tracks  of  the  railroad  and  into  the 
space  between  the  railroad  embankment  and  the  river. 
This  street,  parallel  to  the  embankment,  is  called  Cor- 
nell Street  by  some  of  the  witnesses  and  Dix  Street 
by  others.  Defendant's  wagons  entered  its  premises 
by  driving  xmder  the  viaduct  above  mentioned  into 
Cornell  Street,  and  thence  directly  into  its  plant. 
There  was  a  switch  track  in  Cornell  Street  leading 
from  defendant's  plant  along  the  center  of  Cornell 
Street  to  and  beyond  Sangamon  Street  and  a  wagon 
road  on  either  side  of  the  switch  track.  On  one  side  of 
this  street  there  was  also  a  sidewalk  leading  to  defend- 
ant's plant.  A  claim  is  made  by  counsel  for  defendant 
in  error  that  that  portion  of  the  stub  end  street  known 
as  Dix  Street,  running  alongside  of  defendant's  plant 
from  the  embankment  to  the  river,  had  been  vacated, 
but  this  claim  rests  entirely  upon  the  evidence  of  a  blue 
print  contained  in  the  record,  which  is  supposed  to  be  a 
copy  of  a  map  offered  in  evidence  by  the  plaintiff  upon 
the  trial.  An  examination  of  this  blue  print  discloses 
the  fact  that  it  is  a  photographic  copy  of  a  map  which 
was  made  in  April,  1909,  several  years  after  the  acci- 
dent and  several  months  after  the  trial.  Hence,  it  is 
dear  that  this  blue  print  was  inserted  in  the  record  by 
mistake,  and  is  not  a  copy  of  the  map  used  upon  the 
trial.  At  the  time  of  the  accident  there  was  a  pile  of 
sand  **as  large  as  a  small  house,"  twenty  or  thirty  feet 
wide  and  of  considerable  height,  alongside  of  defend- 


248  Appm«T«ATE  CoTTBTs  OF  Ilunois. 

Rost  y.  Parker  Washington  Co.,  176  111.  App.  246. 

ant  ^s  yard  and  in  the  stub  end  of  Dix  Street.  One  end 
of  this  sand  pile  was  close  to  the  river  bank  which,  at 
this  point,  is  composed  of  piling  rising  four  feet  above 
the  water.  The  sand  pile  could  be  seen  from  Sangamon 
Street,  and  it  appears  that  boys  living  in  the  neighbor- 
hood which,  beyond  the  embankment  is  a  very  thickly 
populated  district,  were  in  the  habit  of  playing  in  the 
sand,  without  objection  on  the  part  of  defendant.  On 
Sunday,  July  15,  1906,  about  two  o'clock  in  the  after- 
noon, the  plaintiff's  intestate  was  playing  with  four 
other  boys  in  a  puddle  of  water  under  the  Sangamon 
Street  viaduct.  One  of  them  proposed  to  go  over  to 
defendant's  yard  to  play  **tag.''  They  walked  down 
Cornell  Street,  following  some  wagons  into  the  yard, 
which  was  not  fenced  or  enclosed  in  any  manner,  and 
started  to  play  on  and  about  the  sand  pile.  Defend- 
ant's watchman  saw  them  enter  the  premises  but  of- 
fered no  objection.  On  the  contrary,  there  is  some  evi- 
dence that  he  asked  one  of  the  boys  to  get  a  pail  of 
beer  for  him  and  the  boy  did  so.  The  boy,  Parot,  was 
'*it"  in  the  boys'  game,  and  while  running  on  top  of 
the  sand  pile  towards  the  river  he  stumbled,  fell  on 
the  sand,  rolled  down  the  side  to  the  dock  and  thence 
into  the  river.  It  appears  that  deceased  had  been  at- 
tending school  for  two  years  and  a  half  before  his 
death,  but  was  still  in  the  **baby  class,"  and  was  not 
as  bright  as  boys  of  his  age  usually  are. 

Upon  a  motion  for  a  directed  verdict,  the  rule  is 
well  settled  that  *  *  if  there  is  no  evidence,  or  but  a  scin- 
tilla of  evidence,  tending  to  prove  the  material  aver- 
ments of  the  declaration,  the  jury  should  be  directed  ' 
to  return  a  verdict  for  the  defendant.  If  however, 
there  is  in  the  record  evidence  from  which,  if  it  stood 
alone,  the  jury  could,  without  acting  unreasonably  in 
the  eye  of  the  law,  find  that  all  the  material  averments 
of  the  declaration  have  been  proven,  the  case  should 
go  to  the  jury."  Libby,  McNeiU  &  Libby  v.  Cook,  222 
m.  207,  212. 

In  City  of  Pekin  v.  McMahon,  154  111.  141,  it  was 
held,  that  while,  as  a  general  rule,  the  law  does  not 
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require  the  owner  of  land  to  keep  his  premises  in  safe 
condition  for  the  benefit  of  trespassers  or  those  who 
come  npon  them  without  invitation,  either  express  or 
implied,  yet  there  is  an  exception  to  this  mle  in  favor 
of  young  children  **if  the  things  causing  the  injury 
have  been  left  exposed  and  unguarded,  and  are  of  such 
a  character  as  to  be  an  attraction  to  the  child,  appeal- 
ing to  his  childish  curiosity  and  instincts." 

In  StoUery  v.  Cicero  &  Proviso  St.  Ey.  Co.,  243  HI. 
290,  it  was  said:  ^^ Under  the  decisions  of  this  state 
unguarded  premises  supplied  with  dangerous  attrac- 
tions are  regarded  as  holding  out  an  implied  invita- 
tion to  children,  which  will  make  the  owner  of  the 
premises  liable  for  injuries  to  them  even  though  the 
children  be  technical  trespassers.  Whether  or  not 
such  premises  are  attractive  to  children  is  a  question 
for  the  jury.  City  of  Pekin  v.  McMahon,  154  HI.  141 ; 
Siddall  V.  Jansen,  168  111.  43;  True  &  True  Co.  v. 
Woda,  201  HI.  315.*'  To  the  same  effect  are  Ldnnberg 
v.  City  of  Bock  Island,  136  111.  App.  495 ;  s.  c,  157  111. 
App.  527;  Lake  Erie  &  W.  R.  Co.  v.  Klinkrath,  130 
111.  App.  322,  rev'd  227  III  439.  The  exception  thus 
stated  has  been  qualified,  however,  in  some  of  the 
cases  to  this  extent ;  that  the  attraction  must  be  upon 
premises  adjacent  to  a  public  street  or  other  public 
place  where  children  of  tender  years  may  rightfully 
go,  and  the  situation  must  be  such  as  to  charge  the 
owner  of  the  premises  with  knowledge  of  the  danger 
to  children  if  left  unguarded  or  unprotected.  St. 
Louis,  V.  &  T.  H.  B.  Co.  v.  Bell,  81  111.  76 ;  Hanna  v. 
Iowa  Cent.  B.  Co.,  129  111.  App.  134;  Grauslis  v.  Kelly- 
ville  Coal  Co.,  127  IlL  App.  311 ;'  Heimann  v.  Kinnare, 
190  111.  156. 

To  the  contention  that  there  is  nothing  dangerous 
per  ^e  in  a  sand  pile  and  that,  therefore,  it  is  not,  in 
and  of  itself,  an  attractive  nuisance,  it  is  enough  to 
say  that  if  this  be  conceded,  yet  when  the  sand  pile  is 
placed  so  near  to  the  bank  of  a  river  that  a  fall  from 
the  sand  pile  would  naturally  cause  a  child  to  fall  into 
the  water,  it  must  be  regarded  as  dangerous,  and 
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that  the  danger  therefrom  is  snch  that  it  should  reason- 
ably be  anticipated  and  guarded  against  by  the  owner 
of  premises  located  adjacent  to  a  public  street.  At  all 
events,  these  are  questions  of  fact  for  the  jury  to  de- 
termine. 

For  the  reasons  indicated,  we  are  of  the  opinion 
that  the  court  erred  in  giving  the  peremptory  instruo- 
tion.  The  judgment  of  the  circuit  court  will  therefore 
be  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


Adolph  7.  liehtiteniy  Appellee,  ▼.  7.  Sosenbaum  Gnin  Company 

et  al.,  AppeOanti. 

Oen.  Ho.  18,796. 

1.  IvravcnovB— interlocutory  order  not  appeaJahJe,  when.  Where 
it  is  ordered  that  a  temporary  injunction  issue  against  defendants 
upon  complainant's  filing  a  specified  bond,  and  the  time  within 
which  to  file  the  bond  is  not  fixed,  and  on  appeal  the  record  does 
not  show  that  any  bond  was  filed  or  injunction  issued,  such  an 
order  is  erroneous  in  not  limiting  the  time  for  filing  bond,  and 
considered  in  connection  with  Practice  Act,  S  128,  is  not  appeal- 
able. 

2.  iNJuircrnoNB—ioAefi  order  has  no  restraining  influence.  An 
order  that  a  temporary  injunction  issue  against  defendants  upon 
complainant's  filing  a  specified  bond,  the  time  within  which  to  file 
the  bond  not  being  fixed,  has  no  force  or  effect  as  an  injunction 
until  the  prescribed  condition  is  performed. 

8.  WABEHOUSEiffiaT — duties.  The  owners  of  a  warehouse  are  pub- 
lic trustees  charged  with  a  duty  to  the  public  which  does  not  permit 
them  to  own,  directly  or  indirectly,  any  of  the  grain  stored  in  their 
own  warehouses. 

4.  INJUNCTIONS  —  when  complaint  must  show  special  injury. 
Where  the  holder  of  warehouse  receipts  seeks  to  enjoin  defend- 
ants, owners  of  the  warehouse,  from  storing  any  of  their  own  grain 
in  it,  or  from  cleaning  grain  and  mixing  it  for  the  purpose  of 
storing  it  in  such  warehouse,  he  must  show  actual  damage  or 
special  injury  to  his  rights  beyond  the  fact  that  defendants  are 
indulging  in  a  general  practice  affecting  all  holders  of  warehouse 
receipts  in  the  same  manner,  which  is  contrary  to  their  duty  as 
public  trustees. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Fbisebick 
A.  Smith,  Judge,  preeiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1912.    Reversed.    Opinion  filed  January  9,  1913. 

Statement  by  the  Court  This  is  an  appeal  from  an  in- 
terlocutory injnnctional  order,  entered  upon  the  mo- 
tion of  complainant  (appellee)  for  a  preliminary  in- 
junction, based  upon  the  verified  bill  of  complaint, 
treated  as  an  affidavit,  and  upon  oral  evidence  heard 
by  the  court,  the  hearing  of  which  consumed  nearly 
two  weeks '  time,  and  is  contained  in  a  record  of  nearly 
two  thousand  pages. 

The  bill  alleges  that  the  defendants  (appellants)  are 
engaged  in  the  business  of  conducting  grain  elevators 
in  Chicago,  some  of  which  are  public  warehouses  and 
some  are  private  warehouses  and  grain  cleaning 
houses ;  that  they  are  also  engaged  in  buying  and  sell- 
ing grain  in  Chicago  and  elsewhere;  that  the  public 
warehouses  are  conducted  under  the  name  of  Joseph 
Bosenbaum,  while  the  grain  business  is  conducted  un- 
der the  name  of  J.  Eosenbaum  Grain  Company,  an 
Illinois  corporation,  the  stock  of  which  is  all  owned 
by  said  Joseph  Bosenbaum  and  his  sons  and  relatives; 
that  they  are  all  interested  in  the  public  warehouse 
business  ^  ^  to  the  same  proportionate  extent  as  they  are 
stockholders*'  in  the  Grain  Company;  that  the  public 
warehouse  business  and  the  private  grain  business  are 
all  one  business,  and  that  the  sole  reason  which  de- 
fendants have  for  conducting  it  under  two  names  is 
to  enable  them  to  **  unlawfully  and  without  detection 
store  their  own  grain  in  their  own  public  elevators 
and  there  mix  it  with  the  grain  of  their  depositors ;  *  * 
that  defendants  are  conducting  in  this  maimer  six  pub- 
lic grain  elevators,  having  an  aggregate  capacity  of 
6,500,000  bushels;  that  complainant  is  a  member  of 
the  Chicago  Board  of  Trade,  and  is  engaged  in  buy- 
ing grain  **in  the  pits  for  future  delivery,'*  and  carry- 
ing the  same  with  a  view  of  subsequently  selling  it 
at  a  profit ;  and  that  he  is  the  owner  of  warehouse  re- 
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ceipts  issued  by  J.  Eosenbamn,  covering  over  500,000 
bushels  of  wheat  stored  in  defendants*  elevators.  It 
is  further  alleged  that  for  the  purpose  of  evading  the 
decisions  of  the  supreme  court  holding  that  the  opera- 
tors of  ** Class  A'*  public  warehouses  are  public  trus- 
tees and  cannot,  therefore,  have  any  interest,  other 
than  as  warehousemen,  in  grain  stored  in  their  own 
public  warehouses,  defendants  have  resorted  to  the 
following  device  or  subterfuge,  to-wit :  Whenever  the 
Grain  Company  buys  any  grain  in  the  country  or  in 
the  cars,  it  makes  a  sale  of  the  same  quantity  for  fu- 
ture delivery  on  the  Board  of  Trade,  and  uses  this 
sale  as  a  ** hedge*'  until  the  grain  so  purchased  by  it 
shall  arrive ;  if  upon  arrival  the  grain  thus  purchased 
is  not  of  the  required  contract  grade,  it  is  made  into 
contract  grade,  and  made  available  for  delivery  upon 
said  ** hedge**  sale;  that  when  ready  to  go  to  store  the 
Grain  Company  makes  a  pretended  sale  thereof  to 
one  of  certain  selected  brokers  at  an  arbitrary  price, 
with  the  understanding  that  the  grain  thus  sold  shall 
at  once  go  to  store  in  one  of  defendant's  warehouses, 
which  being  done,  the  warehouse  receipts  therefor  are 
issued  to  such  broker,  who,  immediately  and  as  a  part 
of  the  same  transaction,  makes  an  agreement  with  the 
Grain  Company  to  sell  and  deliver  to  it  the  same 
quantity  of  the  same  grade  of  grain  at  a  certain  fu- 
ture time  at  a  price  one-quarter  or  one-eighth  of  a 
cent  per  bushel  higher,  plus  the  carrying  charges,  it 
being  understood,  also,  that  the  same  warehouse  re- 
ceipts shall  then  be  delivered  to  the  Grain  Company 
by  the  broker;  that  by  this  artifice  defendants,  while 
apparently  having  no  interest  in  the  grain  thus  stored, 
are  in  fact  the  real  owners  of  large  quantities  of  grain 
stored  in  their  own  elevators,  and  that  they  threaten 
to  continue  this  practice  and  in  this  manner  to  con- 
tinue to  mix  their  own  grain  with  that  represented 
by  complainant's  warehouse  receipts.  It  is  further 
averred  that  one  of  defendants*  elevators,  known  as 
**Irondale  A,**  consists   of   eighty-four   steel   tanks, 
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nninbered  consecutively  1  to  84  inclusive,  so  connected 
with  each  other  by  chutes,  conveyors  and  other  means 
of  transferring  grain  from  one  tank  to  another  as  to 
form  one  warehouse ;  that  defendants  own  and  operate 
a  structure  adjacent  to  said  ^^Irondale  A,''  so  built  as 
to  enable  them  to  dry  and  clean  grain  of  inferior 
grade  and  mix  it  with  grain  of  better  quality,  and  that 
the  latter  building  is  so  connected  by  txmnels,  convey- 
ors and  belts  with  said  eighty-four  steel  tanks  that 
grain  may  be  transferred  from  one  to  the  other  at 
will;  that  on  May  26,  1911,  defendants  secured  from 
the  Railroad  and  Warehouse  Commission  a  license  to 
operate  tanks  numbered  43  to  84  inclusive  in  said 
*'Irondale  A*'  elevator  as  a  public  warehouse  of 
**  Class  A,^'  and  that  they  have  been  using  the  same 
as  such,  while  at  the  same  time  they  have  been  using 
tanks  numbered  1  to  42  inclusive  of  the  same  struc- 
ture as  a  house  for  drying  and  cleaning  and  mixing 
grain  **with  a  view  to  raising  the  quality  of  the  united 
mass  sufficiently  to  pass  inspection  as  one  of  the  stand- 
ard grades,  contrary  to  the  statute;'^  that  the  J. 
Rosenbaum  Grain  Company  is  constantly  transfer- 
ring grain  which  has  been  cleaned  by  it  into  said  public 
warehouse,  whereby  the  quality  of  the  grain  covered 
by  complainant's  warehouse  receipts  is  constantly  be- 
ing depreciated ;  that  this  conduct  is  a  violation  of  its 
duty  as  trustee  for  the  complainant  and  others  who 
own  warehouse  receipts  for  grain  in  defendants' 
warehouses ;  that  by  these  means,  defendants  are  in  a 
position  to  receive  into  their  public  elevators  wheat 
which  '*is  near  the  bottom  of  the  grade  and  just  suffi- 
cient in  quality  to  pass  for  a  particular  grade,"  and 
when  complainant  shall  call  for  the  grain  covered  by 
his  warehouse  receipts,  to  deliver  to  him  grain  of  the 
lowest  quality  of  the  specified  grade  and  retain  for 
their  own  use  the  grain  of  better  quality  to  meet  the 
receipts  issued  to  their  own  brokers,  and  hence,  are  in 
a  position  where  their  personal  interests  may  induce 
them  to  discriminate  against  the  complainant. 
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The  bill  prays  that  defendants  may  be  enjoined :  (1) 
from  storing  in  their  public  ^' Class  A"  elevators  any 
of  their  own  grain,  and  from  resorting  to  any  device 
or  subterfuge  to  accomplish  that  result;  (2)  from 
''concurrently  making'*  any  contract  of  sale  for  im- 
mediate delivery  of  any  grain  of  the  Grain  Company 
to  go  to  store  in  one  of  defendants '  public  warehouses, 
and  a  contract  of  sale  with  the  purchaser,  for  future 
delivery,  of  grain  of  the  same  quantity  and  quality  at 
a  difference  in  price  equal  to  a  fraction  of  a  cent  a 
bushel,  in  addition  to  carrying  charges;  and  from 
making  such  contracts  when  it  is  understood  that  the 
same  warehouse  receipts  shall  be  used  in  both  trans- 
actions; (3)  from  using  any  of  the  tanks  in  the  Iron- 
dale  elevator  for  drying  and  cleaning  or  improving 
the  condition  or  value  of  any  grain  stored  therein,  ex- 
cept upon  the  request  of  depositors  (other  than  de- 
fendants) whose  grain  is  stored  in  a  private  bin  there- 
of;  (4)  from  exacting  from  complainant  any  charges 
for  the  storage  of  any  grain  covered  by  his  warehouse 
receipts;  (5)  from  permitting  any  of  defendants*  pub- 
lic warehouses  to  become  irregular  under  the  rules  of 
the  Board  of  Trade;  (6)  from  receiving  into  their  pub- 
lic warehouses  any  grain  coming  from  any  cleaning 
house  owned  or  operated  by  them. 

Complainant's  oral  evidence  tends  prima  facie,  to 
establish  the  essential  allegations  of  the  biU  of  com- 
plaint, except  those  relating  to  the  alleged  actual  pres- 
ent connection  between  the  different  parts  of  the  IroA- 
dale  elevator,  and  except  that  there  was  no  oral  proof 
of  any  actual  discrimination  in  the  storing  of  grain, 
and  appellee's  counsel  stated  upon  the  hearing  that  in 
his  view  of  the  case,  such  proof  of  actual  discrimina- 
tion was  unnecessary.  The  main  facts  regarding  the 
customary  business  methods  and  practices  of  the  de- 
fendants, as  alleged  in  the  bill,  were  not  disputed,  ex- 
cept as  above  stated,  but  the  defendants  denied  that 
they  ever  in  fact  owned  any  grain  in  their  own  public 
warehouses,  and  denied  that  there  was  anything  illegal 
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or  contrary  to  law  in  their  business  methods,  and 
claimed  that  their  concurrent  sales  and  purchases  are 
bona  fide  transactions,  such  as  are  in  common  use  on 
the  Board  of  Trade  as  a  protection  against  fluctuations 
in  the  market  price  of  grain.  They  sought  also  to  prove 
that  the  object  of  complainant  in  seeking  an  injunc- 
tion was  to  assist  him  in  ** cornering'^  the  wheat  mar- 
ket but  the  chancellor  ruled  that  such  evidence  was 
inadmissible. 

Upon  the  evidence  thus  heard,  complainants  moved 
the  court  to  grant  a  preliminary  injunction  as  prayed 
for  in  the  first,  third  and  sixth  paragraphs  of  the 
prayer  of  the  bill.  The  chancellor  denied  the  motion 
as  to  the  third  paragraph,  but  allowed  the  motion  as 
to  the  first  and  sixth  paragraphs,  and  it  was  there- 
upon ordered  that  upon  complainant  ^s  filing  a  bond 
in  the  sum  of  $100,000,  with  surety  to  be  approved  by 
the  clerk  of  the  court,  a  temporary  injunction  issue 
against  the  defendants  and  their  agents  and  servants, 
restraining  them  until  the  further  order  of  the  court, 
from  directly  or  indirectly,  or  by  **any  device  or  sub- 
terfuge, including  the  practice  of  selling  for  cash  for 
present  delivery  and  simultaneously  buying  back  for 
future  delivery  the  same  kind  of  wheat,'*  or  by  any 
other  means,  storing  in  any  of  their  public  elevators 
any  wheat  in  which  they  have  any  interest  other  than 
as  warehousemen,  and  from  mixing  together  any- 
where any  wheat  of  different  grades  for  the  purpose 
of  storing  the  same  in  any  of  their  public  warehouses. 
The  defendants  appeal  from  this  order. 

Mayeb,  Meteb,  Austbian  &  PiiATT,  for  appellants. 

Hbkby  S.  Bobbins  and  Fbanois  G.  Hakohett,  for 
appellee. 

Mb.  JusTrfoB  FrrcH  delivered  the  opinion  of  the 
court. 

While  counsel  have  presented  and  discussed  at 
length  a  number  of  interesting  legal  questions  which 
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undoubtedly  it  would  be  necessary  for  us  to  decide  if 
this  were  an  appeal  from  a  final  decree,  we  have 
reached  the  conclusion  that  but  two  of  them  are  of 
controlling  importance  upon  this  appeal  from  an  in- 
terlocutory order.  These  two  questions  may  be  stated 
as  follows:  First,  is  the  order  appealable;  or  if  ap- 
pealable, is  it  erroneous,  in  view  of  the  fact  that  it  di- 
rects an  injunction  to  issue  upon  the  condition  that  the 
complainant  file  a  bond  of  $100,000  without  fixing  or 
limiting  any  time  when  or  within  which  it  must  be 
filed ;  second,  is  the  right  of  appellee  to  maintain  this 
bill  sufficiently  free  from  doubt  as  to  justify  the  issu- 
ance of  a  preliminary  injunction  in  the  absence  of  any 
affirmative  showing  of  irreparable  injury  to  him? 

The  order  does  not,  in  terms,  enjoin  or  restrain  the 
defendants  from  doing  anything,  nor  does  it,  in  terms, 
expressly  require  the  complainant  to  file  the  specified 
bond,  nor  fix  any  time  within  which  he  may  file  it.  It 
is,  therefore,  entirely  optional  with  him  when,  if  ever, 
the  injunction  shall  *' issue.  ^'  The  record  does  not 
show  that  any  injunction  bond  was  ever  filed,  nor  any 
injimction  actually  ** issued. *'  Appellant's  counsel 
state  in  their  brief,  and  appellee's  counsel  conceded, 
on  the  oral  arguments,  that  in  fact  no  bond  has  even 
yet  been  filed.  It  is  an  elementary  principle  in  the 
law  of  injunctions,  that  **the  utmost  care  should  be  ob- 
served in  the  granting  of  preliminary  injunctions,'' 
and  that  such  an  injunction  **  should  only  be  allowed 
upon  a  clear  necessity  being  shown  of  affording  im- 
mediate protection  to  some  right  or  interest  of  the 
party  complaining  which  would  otherwise  be  seriously 
injured  or  impaired."  1  High  on  Injunctions,  sec. 
10.  By  the  terms  of  this  order,  however,  the  court  in 
eflFect  delegated  to  the  complainant  the  power  of  de- 
ciding for  himself  whether  his  need  was  urgent  or 
otherwise,  and  placed  in  his  hands  the  right  to  use  or 
not  to  use,  in  his  discretion,  the  **  strong  arm  of  the 
court."  UntU  the  complainant  shaU  decide  whether 
he  needs  an  injunction  and  whether  his  need  is  suffi- 
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ciently  urgent  to  induce  Mm  to  file  a  bond  for  $100,000, 
no  injunction  can  ** issue'*  under  the  order  of  the 
court.  Until  then,  the  order,  in  itself,  has  no  restrain- 
ing force  or  effect,  for  there  is  nothing  elsewhere  in 
the  order  which  either  expressly  or  by  implication,  en- 
joins or  restrains  the  defendants  from  continuing 
the  practice  complained  of.  They  could  not  be  pun- 
ished for  contempt  for  so  doing,  for  the  reason  that 
such  an  order  has  no  force  or  effect  as  an  injunction 
xmtil  the  prescribed  condition  is  performed.  Winslow 
V.  Nay  son,  113  Mass.  411;  Clarke  v.  Hoomes'  Ex'rs,  2 
Hen.  &  M.  (Va.)  23;  State  v.  Irwin,  30  W.  Va.  404;  2 
High  on  Injunctions,  sees.  1429,  1620,  1621.  While 
it  is  true  that  whatever  the  defendants  may  do,  or  may 
have  done,  since  the  court  below  acquired  jurisdiction, 
has  been  and  will  be  done  at  the  risk  of  being  com- 
pelled to  restore  the  conditions  then  existing,  yet  this 
was  true  as  well  before  the  interlocutory  order  was 
entered  as  since  it  was  entered.  Hence  the  order,  in 
itself,  imposed  no  additional  restraiiit,  if  it  can  be 
called  such,  in  this  respect. 

Section  123  of  the  Practice  Act,  which  governs  ap- 
peals from  interlocutory  orders,  requires  an  appeal  to 
be  *Haken''  within  thirty  days  from  the  ** entry**  of 
the  order,  and  to  be  ** perfected**  in  this  court  within 
sixty  days,  whereupon  the  hearing  of  such  an  appeal 
takes  precedence  of  all  other  causes  in  this  court.  The 
statute  further  provides  that  **the  force  and  effect  of 
such  interlocutory  order  •  •  •  shall  not  be  stayed 
during  the  pendency  of  such  appeal.**  While  it  would 
seem  clear  from  the  language  of  this  section  of  the 
statute,  that  the  right  of  appeal  would  be  lost  if  not 
exercised  within  the  statutory  thirty  days  from  the 
date  when  the  order  is  entered  by  the  lower  court, 
whether  such  order  is  in  force  during  such  thirty  days 
or  not,  yet  it  by  no  means  follows  that  the  lower  court 
may  proi)erly  enter  an  order  purporting  to  grant  an 
injimction,  in  such  form  as-  to  have  no  restraining 
force  or  effect  ** during  the  pendency  of  such  appeal,** 
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The  contrary  would  seem  to  be  clearly  implied  from 
the  provision  above  quoted  to  the  effect  that  the  appeal 
shall  not  operate  to  stay  the  force  and  effect  of  the 
order  appealed  from.  Evidently  the  legislature  as- 
sumed, when  it  enacted  this  provision  of  the  statute, 
that  no  order  would  be  entered  granting  an  interloc- 
utory injunction,  until  after  it  has  been  made  to  ap- 
pear that  the  necessity  for  such  action  is  urgent,  and 
that  such  order,  when  entered,  would  be  immediately 
effective,  or  at  least,  would  be  made  effective  within 
thirty  days.  If,  however,  an  order  is  entered  which, 
does  not  expressly  enjoin  the  doing  of  the  acts  com- 
plained of,  but  merely  provides  that  a  temporary  in- 
jtmction  may  issue  at  any  time  thereafter  that  the  com- 
plainant shall  see  fit  to  file  a  bond  of  a  specified 
amount,  or  shall  see  fit  to  perform  some  other  speci- 
fied condition,  the  fact  that  the  order  is  so  entered  is, 
of  itself,  strong  evidence  that  no  such  urgency  exists 
as  to  warrant  the  issuance  of  a  writ  of  injunction 
pendente  lite.  In  our  opinion,  the  order  is  erroneous 
in  not  fixing  a  short  time,  not  exceeding  thirty  days, 
within  which  the  specified  condition  must  be  per- 
formed, so  that  if  the  condition  be  performed,  the  in- 
terlocutory injunction  order  will  be  in  force  arid  ef- 
fect when  an  appeal  is  taken  therefrom,  and  this  court 
will  have  before  it  for  decision  a  live  question ;  or,  on 
the  other  hand,  if  the  condition  be  not  i)erformed  with- 
in the  time  limited  by  the  order,  then  there  will  be  no 
occasion  for  an  appeal.  We  think  the  language  above 
quoted  from  the  Practice  Act  is  entirely  inconsistent 
with  the  theory  that  the  legislature  intended  to  require 
this  court  to  hear  and  determine  questions  regarding 
the  validity  and  propriety  of  interlocutory  injunc- 
tional  orders  which  are  not  in  force  at  the  time  they 
are  brought  before  us  for  review,  especially  in  view 
of  the  provision  requiring  us  to  give  such  appeals  prec- 
edence over  all  other  causes. 

As  to  the  second  question  above  stated,  counsel  for 
appellee  took  the  position,  both  in  the  court  below  and 
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in  this  courty  that  it  was  nimecessary  for  the  com- 
plainant to  either  allege  or  prove  any  actual  damage 
or  injury  to  complainant's  rights  beyond  the  mere 
fact  that  defendants  are  indulging  in  a  practice  which 
is  contrary  to  their  duty  as  trustees  for  the  holders  of 
warehouse  receipts.  It  will  be  noted  that  the  order 
as  entered  does  not  purport  to  authorize  the  issuance 
of  any  injunction  restraining  defendants  from  doing 
anything  to  the  prejudice  of  the  complainant  alone, 
but  from  indulging  in  the  practice  of  storing  any  of 
their  own  wheat  in  their  own  warehouses  and  of  clean- 
ing wheat  anywhere  for  such  purpose.  The  argument 
was  and  is,  that  an  equitable  principle,  viz.:  a  trust, 
is  involved ;  that  while  defendants  are  public  trustees 
and  charged  with  a  duty  towards  the  public  which  will 
not  permit  them  to  own,  directly  or  indirectly,  any  of 
the  grain  stored  in  their  own  warehouses,  or  to  mix 
grain  for  the  purpose  of  sending  it  to  store  in  such 
warehouses,  as  was  held  in  Central  Elevator  Co.  v. 
People,  174  111.  203,  and  Hannah  v.  People,  198  111.  77, 
yet  there  is  a  special  trust  in  favor  of  the  holders  of 
their  warehouse  receipts;  and  that  on  this  principle, 
the  complainant  as  one  of  the  cestuis  que  trust,  may 
maintain  a  bill  to  enjoin  any  violation  of  duty  by  de- 
fendants as  such  trustees.  To  this  argument,  appel- 
lants' counsel  reply  that  for  any  violation  of  the  de-  • 
fendants'  duty  as  public  trustees,  the  public,  only, 
can  complain,  through  its  authorized  representative, 
the  attorney-general;  that  no  private  individual  can 
maintain  an  action  based  upon  any  alleged  breach  of 
a  public  duty  unless  he  avers  and  proves  some  special 
injury,  different  in  kind,  and  not  merely  in  dfegree, 
from  tiiat  of  the  public  generally. 

Without  undertaking  to  analyze  the  numerous  au- 
thorities cited  by  counsel  in  support  of  their  respec- 
tive contentions,  it  will  suflSce  to  say  that  from  our  ex- 
amination of  these,  and  other  authorities,  it  is  appar- 
ent to  us  that  the  right  of  the  complainant  to  bring 
this  suit,  in  the  absence  of  any  showing  of  special  in- 
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jury  and  particularly  his  right,  as  an  individual  receipt 
holder,  to  an  injunction  which  restrains  the  defend- 
ants from  continuing  an  alleged  general  practice  af- 
fecting all  present  and  future  holders  of  warehouse 
receipts  in  precisely  the  same  maimer  that  it  affects 
him,  is  so  very  doubtful  that  no  preliminary  injunction 
should  have  been  issued.  The  right  to  a  preliminary 
injunction  under  similar  circumstances  was  denied  in 
Weed  V.  Eoberts,  49  N.  Y.  Supp.  366;  Fritz  v.  Erie 
City  Pass.  Ry.,  155  Pa.  St  472 ;  Ryan  v.  Williams,  100 
Fed.  177. 

For  the  reasons  indicated,  the  order  of  the  circuit 
court  will  be  reversed. 

Order  reversed. 


Tohn  0.  Welsse,  Defendant  in  Error,  v.  Frank  L.  Fowler, 

Plaintiff  in  Error. 

Gen.  No.  17,483. 

1.  Contracts — consideration.  The  compromise  of  a  claim  is  suf- 
ficient consideration  for  a  promise  to  pay  It,  even  If  the  claim  is 
doubtful. 

2.  Mechanics'  likns — waiver  of  Hen  a  consideration,  A  promise 
by  an  owner  to  pay  the  claim  of  a  subcontractor  rather  than  have 
such  contractor  place  a  mechanic's  lien  upon  the  property  is  based 
upon  a  good  consideration. 

3.  Mbx^hanics'  liens — tohen  agreement  to  forbear  is  consideration 
for  promise  to  pay.  Where  an  owner  promises  to  pay  a  subcontractor 
for  material  furnished  and  the  subcontractor  agrees  to  do  nothing 
until  a  certain  day,  and  permits  the  time  within  which  he  should 
have  filed  notice  of  a  mechanic's  lien  to  elapse  without  filing  the 
same,  there  is  a  forbearance  or  an  agreement  to  forbear  that  is  a 
sufficient  consideration  for  the  promise  to  pay,  and  it  was  not  neces- 
sary that  the  subcontractor  should  agree  upon  a  fixed  and  definite 
time  to  which  the  forbearance  should  go. 

4.  Contracts — when  forbearance  is  sufficient  consideration.  An 
understanding  that  a  debtor  shall  be  Indulged  for  a  reasonable  time, 
or  indulged  generally,  and  an  actual  forbearance  for  a  reasonable 
time«  is  sufficient  consideration  for  a  promise  to  pay. 
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Error  to  the  Municipal  Conrt  of  Chicago;  the  Hok.  Obobqk  J. 
Cownro»  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  d,  1913. 
Rehearing  denied  January  23,  1913. 

FowLSB,  McDoNKXLL  ft  Bo6Bi!^EBG,  for  plaintiff  in 
error. 

Feedbbick  a.  Bbown  and  Wiluam  B.  T.  Ewen,  Jb., 
for  defendant  in  error;  B.  C.  Ssbcomb,  of  counsel. 

Mb.  JtTSTiCE  McSxTBELY  delivered  the  opinion  of  the 
court 

We  are  asked  to  reverse  a  judgment  obtained  by 
John  0.  Weisse  against  Frank  L.  Fowler  in  a  suit  in 
the  municipal  court.  In  brief,  the  facts  are  that  on 
April  1, 1909,  Fowler  entered  into  a  contract  with  one 
Peterson  to  make  certain  alterations  in  and  additions 
to  his  house  in  Wilmette,  Illinois.  Pursuant  to  said 
contract  Peterson  employed  Weisse  to  furnish  cer- 
tain mill  work  to  be  used  in  the  house,  for  which  Peter- 
son agreed  to  pay  plaintiff  the  sum  of  four  hundred 
dollars.  Additional  material  was  ordered  to  the  value 
of  $9.50.  Delivery  of  this  material  was  commenced 
on  April  14,  1909,  and  the  last  delivery  was  made  on 
November  16, 1909,  and  all  of  such  material  was  used 
in  the  work  in  the  Fowler  house.  Peterson  gave  Fow- 
ler a  sworn  statement  of  the  amounts  to  become  due, 
showing  the  amount  due  Weisse  for  said  material  in 
the  sum  of  $409.50.  A  question  arose  as  to  whether 
Peterson  could  complete  his  work  within  the  figure 
named  in  his  contract,  and  some  letters  passed  and  in- 
terviews took  place  between  Weisse  and  Fowler  con- 
cerning the  payment  of  the  Weisse  claim.  About  a 
month  after  the  last  shipment  Weisse  called  at  Fow- 
ler's office  and  left  word  with  his  clerk  (Fowler  being 
out  of  the  city)  to  tell  him  that  he,  Weisse,  would 
have  to  protect  himself  and  that  they  should  come  to 
some  settlement.  This  was  communicated  to  Fowler, 
who  wrote  Weisse  under  date  of  January  8,  1910,  as 
follows : 
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**My  Chicago  oflSce  advise  me  that  you  called  in 
my  absence.  I  am  entirely  willing  to  pay  for  all  ma- 
terial delivered  to  my  building  at  what  it  is  worth, 
provided  the  same  has  been  used  therein  and  is  ac- 
cepted. I  have  not  been  able  to  get  Mr.  Tumock,  the 
architect,  to  check  up  this  material  yet,  but  I  am  trying 
to  get  him  there  the  forepart  of  next  week  and  I  will 
advise  you  as  soon  as  he  does  so." 

Weisse  relied  upon  this  letter  as  containing  the 
promise  of  Fowler  to  pay  for  the  materials,  and 
brought  suit.  The  trial  court  held  that  this  consti- 
tuted a  personal  obligation  upon  Fowler,  and  rendered 
judgment  for  Weisse.  To  avoid  the  effect  of  this 
promise,  it  is  urged  by  the  plaintiff  in  error.  Fowler, 
that  it  was  given  without  consideration ;  to  which  the 
defendant  in  error  replies  that  on  the  date  of  the  let- 
ter Weisse  had  a  valid  claim  against  Fowler  *s  prop- 
erty for  a  mechanic's  lien,  which  he  agreed  to  waive. 
Without  discussing  the  opposing  arguments  made  by 
counsel,  it  is  sufficient  to  say  that  the  compromise  of 
a  claim  is  sufficient  consideration  for  a  promise,  and 
this  is  true  even  if  the  claim  is  doubtful.  McKinley 
V.  Watkins,  13  HI.  140.  That  a  promise  by  an  owner 
to  pay  the  claim  of  a  subcontractor  rather  than  have 
a  lien  placed  on  the  property  is  based  upon  a  good 
consideration  is  held  in  St.  Clair  v.  Perrine,  75  HI.  366 ; 
Cornell  v.  Central  Electric  Co.,  61  111.  App.  325 ;  All- 
mendinger  v.  McDonald  Lumber  Co.,  82  111.  App.  166. 
Many  other  cases  might  be  cited  in  support  of  this 
proposition. 

It  is  further  argued  by  plaintiff  in  error  that  for- 
bearance without  an  agreement  on  the  part  of  the 
creditor  to  forbear  is  not  a  sufficient  consideration. 
This  contention  is  answered  by  reference  to  the  evi- 
dence, in  which  it  appears  that  Weisse  in  writing  ac- 
knowledged the  receipt  of  the  letter  of  January  8th, 
and  because  of  its  promise  agreed  to  do  nothing  until 
February  1st.  It  also  appears  that  Weisse  permitted 
the  time  within  which  he  should  have  filed  notice,  un- 
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der  the  statute,  of  his  claim  for  a  lien,  to  go  by  without 
filing  the  same;  so  that  there  was  in  effect  a  definite 
forbearance.  But  even  if  this  were  not  the  case,  we 
do  not  think  that  it  was  necessary  to  show  that  Weisse 
agreed  upon  a  fixed  and  definite  time  to  which  the  for- 
bearance should  go.  The  rule  seems  to  be  that  an  un- 
derstanding that  a  debtor  shall  be  indulged  for  a  rea- 
sonable time,  or  indulged  generally,  and  an  actual  for- 
bearance for  a  reasonable  time,  will  be  sufficient.  Mc- 
Micken  v.  Safford,  197  111.  540. 

Claim  is  made  by  plaintiff  in  error  that  in  any  event 
the  promise  to  pay  was  conditioned  upon  the  material 
furnished  by  Weisse  being  used  in  Fowler's  building 
and  accepted,  and  it  is  said  that  there  is  evidence  show- 
ing that  some  of  the  material  was  not  used.  An  exam- 
ination of  the  record  leads  us  to  the  opinion  that  the 
contract  was  substantially  complied  with,  and  there 
being  no  objection  of  any  moment  to  the  materials 
furnished,  Fowler  must  be  held  to  have  accepted  the 
same. 

For  the  reasons  indicated  the  judgment  of  the  lower 
court  is  affirmed. 

AUJirmed. 


niinoit  Malleable  Iron  Company,  Defendant  in  Error,  v.  Tames 
Tompaxy  and  ThonutB  L.  Beeve,  Trading  as  Model  FInmbing 

Company,  Plaintiffs  in  Error. 
Oen.  No.  17,574. 

1.  Mechanics*  usnb— rule^  o/  municipal  court.  Where  a  sub- 
contractor flies  a  statement  of  claim  in  the  Municipal  Court  of 
Chicago  against  an  owner  and  a  contractor  for  a  mechanic's  Hen 
under  section  28  of  the  act  which  provides  that  the  owner  Is  liable 
for  no  more  than  the  pro  rata  share  that  the  subcontractor  would 
be  entitled  to  with  other  subcontractors,  and  that  a  right  to  a 
lien  must  be  established  and  that  a  Judgment  shall  be  enforced 
against  the  owner  only  to  the  extent  that  he  is  liable  under  his 
contract,  a  Judgment  by  default  for  want  of  an  affidavit  of  defense 
for  the  amount  claimed  Is  contrary  to  the  atatutes  and  Is  improper. 
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and  it  cannot  be  contended  that  tbe  mles  of  the  Municipal  Court 
dispensing  with  precision  in  statements  of  claim  and  allowing 
default  Judgments  on  failure  to  file  an  affidavit. of  defense  permit 
the  lien  characteristics  of  the  suit  to  be  abandoned  and  a  personal 
Judgment  to  be  obtained  under  such  rules  rather  than  a  Judgment 
for  a  mechanic's  lien. 

2.  MECHANICS*  LDSETs — wheti  persotM  fudgment  against  the  owner 
is  improper.  In  an  action  by  a  subcontractor  against  an  owner 
and  a  contractor  to  establish  a  mechanic's  lien  under  section  28  of 
the  act,  a  personal  Judgment  cannot  be  obtained  against  the  owner 
where  the  only  evidence  before  the  court  is  a  claim  for  a  mechanic's 
lien. 

8.  Municipal  coubtb — sufflclency  of  aflldavit  of  defense  in 
mechani&s  lien  action.  In  an  action  in  the  Municipal  Court  of 
Chicago  by  a  subcontractor  against  an  owner  and  a  contractor 
to  establish  a  mechanic's  lien  under  section  28  of  the  act,  an  affidavit 
of  merits  of  defense  by  the  owner  in  proper  form  alleging  that 
there  was  nothing  due  to  the  contractor  from  the  owner  under  the 
contract  between  them,  is  sufficient. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Whxiam  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
January  9,  1913.    Rehearing  denied  January  23,  1913. 

Caswbll  &  HeaTjY,  for  plaintiff  in  error,  James 

TOMPABY. 

Eastman  &  White,  for  defendant  in  error ;  Balph  E. 
Hawxhubst,  of  counsel. 

Mb.  Justice  MoSubely  delivered  the  opinion  of  the 
court. 

The  Illinois  Malleable  Iron  Company,  hereinafter 
called  plaintiff,  obtained  a  judgment  against  James 
Tompary  and  Thomas  L.  Beeve  in  the  municipal  court, 
which  is  brought  by  Tompary  to  this  court  by  writ 
of  error  for  review. 

The  plaintiff  filed  its  statement  of  claim  in  the  mu- 
nicipal court  against  James  Tompary,  Warren  L.  Peck 
and  Thomas  L.  Beeve,  stating  that  its  claim  was  for  a 
mechanic's  lien  on  property  described,  for  goods, 
wares  and  merchandise  sold  by  plaintiff  to  defendant 
Thomas  L.  Beeve,  who  had  a  contract  with  James 
Tompary,  the  owner  of  said  premises,  for  the  im- 
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provement  of  same,  which  goods,  wares  and  merchan- 
dise (specifically  described)  were  delivered  by  plain- 
tiff to  said  premises.  Plaintiff  said  it  was  employed 
by  said  Thomas  L.  Eeeve  to  furnish  this  material, 
being  plumbing  fixtures,  to  said  premises  for  the  im- 
provement thereof,  and  accordingly  did  deliver  the 
same  for  the  benefit  of  said  premises.  To  this  was  at- 
tached an  affidavit  to  the  effect  that  the  nature  of 
plaintiff's  demand  was  for  a  mechanic's  lien  against 
said  premises  in  the  amount  of  $109.21.  Summons 
was  issued  and  served  on  all  defendants.  Tompary 
and  Peck  filed  appearances,  but  Eeeve  was  defaulted 
for  failure  to  appear.  Plaintiff  amended  its  state- 
ment of  claim  by  adding  that  the  statutory  notice  was 
duly  served  by  plaintiff  through  its  agent  upon  the  said 
James  Tompary  on  October  14,  1910,  and  that  the  last 
delivery  of  goods  on  the  premises  was  made  on  Octo- 
ber 15,  1910.  Peck  was  subsequently  dismissed  by 
stipulation.  Tompary  filed  his  affidavit  of  merits,  stat- 
ing that  he  *  4s  not  indebted  to  the  defendant,  Thomas 
L.  Eeeve."  The  trial  court  struck  this  affidavit  of 
merits  from  the  files  and  entered  judgment  by  default 
against  Eeeve  and  Tompary  for  want  of  an  affidavit 
in  the  sum  of  $109.21,  and  ordered  that  execution  issue 
therefor. 

Defendant  Tompary  urges  that  this  judgment  is  im- 
proper for  the  reason  that  it  is  contrary  to  section  28 
of  the  Mechanic's  Lien  Act,  under  which  suit  was  com- 
menced. This  section  provides  in  substance  that  a 
subcontractor  may  sue  the  owner  and  contractor  jointly 
for  the  amount  due  him,  in  any  court  having  jurisdicr- 
tion  of  the  amount  claimed  to  be  due,  and  a  personal 
judgment  may  be  rendered ;  but,  as  in  suits  to  enforce 
the  lien,  the  owner  shall  be  liable  for  no  more  than  the 
pro  rata  share  that  such  person  would  be  entitled  to 
with  other  subcontractors  out  of  the  funds  due  to  the 
contractor  from  the  owner  under  the  contract  between 
them,  and  such  action  at  law  shall  be  maintained 
against  the  owner  only  in  case  the  plaintiff  establishes 
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his  right  to  the  lien.  All  such  judgments  where  the 
lien  is  established  shall  be  against  both  jointly,  but 
shall  be  enforced  against  the  owner  only  to  the  extent 
that  he  is  liable  under  his  contract,  and  shall  recite 
the  date  from  which  the  lien  attached. 

That  this  is  the  law  is  conceded  by  plaintiff,  which 
replies  that  although  the  origin  of  the  suit  was  to  es- 
tablish a  mechanic's  lien,  the  lien  characteristics  were 
abandoned  and  the  suit  ripened  into  a  personal  judg- 
ment under  the  rules  of  court,  and  not  a  judgment  for 
a  mechanic's  lien.  It  is  claimed  that  this  practice  is 
justified  by  the  rules  of  the  municipal  court  dispensing 
with  precision  in- the  allegations  of  the  statement  of 
claim,  and  also  providing  that  upon  failure  of  a  de- 
fendant to  file  a  proper  aflSdavit  of  merits,  the  plain- 
tiff shall  be  entitled  to  judgment,  as  in  case  of  de- 
fault. It  is  manifest  that  if  the  contention  of  the  plain- 
tiff is  correct,  then  the  rules  of  the  municipal  court 
have  enlarged  the  provisions  of  the  Mechanic's  Lien 
Act  by  giving  to  a  subcontractor  greater  rights  than 
the  statute  has  given  him,  and  also  by  imposing  upon 
the  owner  a  larger  measure  of  liability.  We  cannot 
assent  to  this  contention.  If  plaintiff  was  entitled  to 
a  judgment  as  in  the  case  of  default,  it  was  entitled 
only  to  the  judgment  permitted  by  the  Mechanic's  Lien 
Act.  We  also  are  unable  to  understand  by  what  rule 
such  a  personal  judgment  could  be  rendered  against 
the  defendant  Tompary,  where  the  only  evidence  be- 
fore the  court  is  a  claim  for  a  mechanic's  lien. 

We  do  not  understand  from  anything  said  in  the 
briefs  that  we  are  called  upon  to  pass  upon  the  suffi- 
ciency of  the  affidavit  of  merits,  although  from  what 
we  have  above  said  it  must  follow  that  an  affidavit 
^  in  proper  form  alleging  that  there  was  nothing  due 
to  the  contractor  from  the  owner  under  the  contract 
between  them  would  be  sufficient. 

For  the  reasons  above  indicated  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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lizzie  BaviSy  Defendant  in  Error,  v.  Tajlor  A.  Snow,  Plaintiff  in 

Error. 

Oen.  No.  17,600. 

Afpeaus  Ain)  sasBOBS — when  judgment  hased  on  credibility  of  wit- 
ness vHll  not  he  reversed.  Where,  on  an  issue  of  fact  whether  a 
note  was  delivered  or  stolen,  the  contradictory  testimony  was 
irreconcilable  and  the  evidence  resolved  itself  into  an  issue  as 
to  the  credibility  of  two  witnesses,  held,  a  judgment  on  a  non- 
Jury  trial  for  the  holder  of  the  note  was  not  so  manifestly  against 
the  weight  of  the  evidence  as  to  warrant  setting  It  aside. 

Ehror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Af&rmed.     Opinion  filed  January  9,  1913. 

Mather  &  Hutson,  for  plaintiff  in  error. 
George  W.  Hess,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Lizzie  Davis,  hereinafter  called  plaintiff,  recovered 
a  judgment  in  the  municipal  court  against  Taylor  A. 
Snow,  hereinafter  called  defendant,  on  a  trial  by  the 
court.  We  are  asked  to  reverse  this  judgment,  and 
the  principal  point  urged  upon  this  court  is  that  the 
finding  of  the  trial  court  is  contrary  to  the  weight  of 
the  evidence. 

The  suit  was  brought  by  plaintiff  upon  a  promis- 
sory note  executed  by  defendant,  dated  July  27,  1909, 
payable  six  months  after  date  to  the  order  of  **  him- 
self, *'  for  $450,  with  interest  at  six  per  cent,  per  an- 
num.   The  note  was  endorsed,  '*Pay  to  the  order  of 

Taylor  A.  Snow.^*    Plaintiff  claims  that  this 

note  was  delivered  to  her  on  September  25,  1909,  by  a 
Mr.  Fay,  who  was  acting  for  a  Mr.  Commons ;  that  she 
paid  four  hundred  dollars  for  it.  The  defendant  ad- 
mits the  making  of  the  note,  but  claims  that  it  was 
never  delivered  to  anyone  but  remained  in  his  pos- 
session until  after  maturity,    and  that  it  was    then 
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stolen  from  his  vault,  presumably  by  Commons,  his 
former  partner. 

A  considerable  amount  of  testimony  by  many  wit- 
nesses was  presented  upon  the  trial,  and  it  would 
serve  no  useful  purpose  to  restate  the  same  in  this 
opinion.  If  Commons'  story  is  to  be  believed,  the  de- 
fendant and  he  had  a  settlement  of  a  partnership  ac- 
count on  about  the  date  of  the  note,  and  shortly  there- 
after, in  the  early  part  of  August,  1909,  the  defend- 
ant delivered  the  note  in  question  to  Commons  in  set- 
tlement of  this  account.  This  story  is  not  necessarily 
inconsistent  with  the  statements  of  the  witnesses  for 
defendant,  who  testify  as  to  what  they  saw  take  place 
on  July  27th,  at  the  time  the  note  was  drawn  up  and 
signed.  Furthermore,  if  the  defendant  subsequently 
made  a  duplicate  of  this  note  and  kept  it  in  his  pos- 
session among  the  papers  of  the  so-called  ^^  Indiana 
mortgage,'*  the  testimony  of  the  witnesses  who  say 
they  saw  the  note  with  these  papers  in  Snow's  pos- 
session in  December,  1909,  and  again  in  March,  1910, 
is  explicable  and  is  not  necessarily  inconsistent  with 
the  story  of  plaintiff's  witnesses.  On  the  other  hand, 
if  the  defendant's  story  is  to  be  believed,  there  is  no 
escape  from  the  conclusion  that  Commons  stole  the 
note,  and  that  both  he  and  the  other  witnesses  for  the 
plaintiff  are  unworthy  of  belief.  The  contradictory 
testimony  of  Commons  and  of  the  defendant  cannot  be 
reconciled  upon  any  reasonable  hypothesis. 

These  considerations  are  suggested,  not  as  indicat- 
ing any  opinion  of  this  court  upon  the  facts,  but  solely 
for  the  purpose  of  showing  that  all  of  the  evidence 
resolves  into  the  ultimate  issue  as  to  the  respective 
credibility  of  Commons  and  the  defendant.  This  was 
the  fundamental  question  before  the  trial  court.  In 
a  case  like  this  the  trial  court  has  the  opportunity  of 
seeing  the  witnesses,  of  considering  their  manner  of 
testifying,  and  observing  many  other  things  which  lead 
to  a  conclusion  as  to  the  credibility  of  the  parties  tes- 
tifying.   This  court  is  deprived  of  these  aids,  and 
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therefore  must  place  great  reliance  upon  the  judgment 
in  this  regard  of  the  trial  court.  In  this  case  ap- 
parently greater  weight  was  given  by  the  trial  court 
to  the  testimony  of  Commons,  and  we  should  not  dis- 
turb this  conclusion  unless  we  can  say  that  the  finding 
of  the  court  was  manifestly  against  the  weight  of  the 
evidence.  After  extended  consideration  of  the  entire 
record  before  us,  we  cannot  say  that  the  conclusion 
of  the  trial  court  was  so  manifestly  against  the  weight 
of  the  evidence  as  to  warrant  us  setting  it  aside,  and 
therefore  it  should  be  allowed  to  stand. 

Other  points  suggested  we  deem  to  be  without  merit. 

The  judgment  is  affirmed. 


E.  7.  Xagentadt,  Ezeontor,  Defendant  in  Error,  v.  White  Lnmber 

Company,  Flaintiir  in  Enor. 

Gen.  No.  17,640. 

Lahulobd  akd  teetaut— to/ien  attempt  to  make  repairM  is  not  evio- 
tion.  Where  the  lessee  of  a  lumber  yard  and  dock  has  remoyed 
most  of  its  lumber,  intends  to  move  in  a  short  time,  and  has  not 
unloaded  vessels  at  the  dock  for  some  time,  the  placing  of  a  pUe 
driver  on  the  dock,  which  is  removed  within  two  hours  after  objec- 
tion made,  to  make  necessary  repairs,  is  not  an  eviction,  particularly 
where  the  lease  permits  the  lessor  to  enter  to  make  repairs  or 
improvements. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoir.  Edwabd  A. 
DioKXB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  January  9,  1913. 

Habyey  Stbioeleb,  for  plaintiff  in  error. 
Adleb  &  Ledebeb,  for  defendant  in  error. 

Mb.  Justice  McSxjbblt  delivered  the  opinion  of  the 
conrt. 

The  defendant  in  error,  B.  J.  Magerstadt,  as  execu- 
tor of  the  estate  of  Lonis  Hutt,  deceased,  hereinafter 


270  Appellate  Coubts  of  Illinois. 

Magerstadt  r.  White  Lumber  Co.,  176  111.  App.  269. 

called  plaintiff,  caused  judgment  by  confession  to  be 
entered  in  the  municipal  court  against  plaintiff  in 
error,  the  White  Lumber  Company,  hereinafter  called 
defendant,  upon  a  written  lease  of  a  lumber  yard  oc- 
cupied by  defendant  as  lessee.  The  judgment  was  for 
the  rent  for  April,  1911,  the  last  month  of  the  term  of 
the  lease.  Defendant  made  a  motion  to  vacate  the 
judgment,  and  supported  the  motion  by  an  aflSdavit 
made  by  the  president  of  defendant.  Upon  hearing 
of  said  motion  the  president  and  vice  president  of  de- 
fendant testified  on  its  behalf.  Thereupon  the  court 
overruled  the  motion  to  vacate,  and  the  judgment  was 
permitted  to  stand.  Defendant  in  this  court  seeks  to 
have  this  judgment  reversed. 

The  facts  before  the  trial  court,  briefly  stated,  were 
that  defendant  was  engaged  in  the  lumber  business, 
with  yards  on  the  premises  leased  from  plaintiff. 
These  premises  were  located  upon  a  slip  from  the 
south  branch  of  the  Chicago  Biver,  along  which  there 
was  a  dock  475  feet  in  length.  That  on  March  16, 1911, 
a  pile-driver  was  placed  on  the  edge  of  the  yard  to 
fix  the  dock  and  that  repairing  of  the  dock  then  pro- 
ceeded at  that  point;  that  plaintiff  upon  hearing  that 
defendant  objected  to  the  pile-driver  on  its  dock  had 
the  pile-driver  removed  within  two  hours;  that  the 
dock  in.  question  had  a  number  of  its  piles  and  cap- 
ping rotted  away  and  needed  repairing;  that  the  de- 
fendant had  removed  most  of  its  lumber  to  a  new  yard, 
and  intended  removing  all  of  its  lumber  to  this  new 
yard  about  May  1,  1911,  and  had  placed  no  new  lum- 
ber on  the  premises  in  question  for  months  prior  to 
the  acts  referred  to.  No  vessels  had  been  unloaded  at 
said  dock  for  some  time. 

It  is  claimed  that  this  conduct  of  the  plaintiff  in 
causing  the  placing  of  the  pile-driver  upon  the  dock 
and  in  making  repairs  constituted  an  eviction  of  the 
defendant  from  the  premises  which  would  relieve  it 
from  liability  for  rent.  We  canot  give  assent  to  this 
claim.     The  attempt  to  make  repairs  upon  the  dock 
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cannot  be  said  to  amount  to  an  eviction.  It  has  been 
said  that  **  whether  there  is  an  eviction  in  any  case 
depends  on  the  intention  of  the  landlord  as  shown  by 
the  evidence.'*  McCormick  v.  Potter-Herrick  Wall 
Paper  Mills,  147  HI.  App.  487,  and  cases  there  cited. 
And  the  rule  has  been  stated  to  be,  and  approved 
many  times,  that  eviction  is  **not  a  mere  trespass  and 
nothing  more,  but  something  of  a  grave  and  perma- 
nent character  done  by  the  landlord  with  the  intention 
of  depriving  the  tenant  of  the  enjoyment  of  the  de- 
mised premises. '  *  (Hayner  v.  Smith,  63  111.  430 ;  Lynch 
v.  Baldwin,  69  111.  210;  Walker  v.  Tucker,  70  111.  528.) 
In  the  light  of  these  authorities,  the  evidence  before 
the  court  did  not  justify  a  finding  of  an  eviction.  Fur- 
thermore, the  lease  contained  provisions  which  per- 
mitted plaintiff  to  enter  the  premises  for  the  purpose 
of  making  repairs.  For  instance:  **The  said  first 
party  shall  have  the  right  to  enter  said  premises  at 
any  and  all  times  by  himself  or  his  employees  for  the 
purpose  of  making  any  alterations,  additions  or  im- 
provements he  may  deem  desirable,  and  the  second 
party  shall  not  be  entitled  to,  or  claim  from  the  party 
of  the  first  part,  any  damages  or  rebate  resulting  from 
the  making  of  any  alterations,  additions  or  enlarge- 
ments to  said  building.''  And  again  the  lessee  cove- 
nants to  allow  the  lessor  free  access  to  the  premises 
for  the  purpose  of  making  *'any  needful  repairs  or 
alterations  in  said  premises  which  said  first  party  may 
see  fit  to  make." 

Finding,  as  we  do,  that  the  trial  court  correctly  over- 
ruled the  motion  to  vacate  the  judgment,  it  will  be 
affirmed. 

Affirmed. 
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Sose  Cohm  Plaintiff  in  Error,  v.  H.  7.  lewii  et  al.|  Defendants 

in  Error. 

Oen.  No.  18|586. 

MuinciPAL  couKT — certificate  of  trial  court.  The  appellate  court 
ma  J  on  motion  strike  from  the  transcript  of  the  record  an  instrnment 
designated  "a  correct  statement  of  facts  of  the  proceedings  on  the 
trial  and  of  such  other  proceedings  in  the  case  to  be  reviewed/' 
where  there  is  no  certificate  of  the  trial  Judge  that  it  is  a  correct 
statement  of  facts  appearing  on  the  trial  and  of  the  questions  of 
law  involved  and  of  the  decisions  of  the  oourt  thereon  as  required 
by  the  Municipal  Court  Act 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  P. 
DoTjLN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.  Writ  of  error  dismissed.  Opinion  filed 
January  8,  1913. 

Joseph  Kohn,  for  plaintiff  in  error. 

Sabbath,  Levinson  &  Staffobd,  for  defendant  in 
error. 

Peb  Cubiam.  a  motion  has  been  made  in  this  case 
to  strike  from  the  transcript  of  the  record  an  instrn- 
ment designated  *'a  correct  statement  of  facts  of  the 
proceedings  had  on  the  trial  of  said  canse  and  a  cor- 
rect statement  of  such  other  proceedings  in  the  case 
to  be  reviewed.'* 

An  examination  of  the  document  shows  it  does  not 
conform  to  the  statute.  There  is  no  certificate  of  the 
trial  judge  that  it  is  a  correct  statement  of  facts  ap- 
pearing upon  the  trial  and  of  the  questions  of  law  in- 
volved and  of  the  decisions  of  the  court  thereon.  We 
find  in  the  record  an  order  extending  the  time  in  which 
to  file  a  stenographic  report,  but  none  was  filed.  The 
motion  is  granted.  Seehausen  Wehrs  &  Co.  v.  Inter- 
state S.  &  I.  Co.,  150  111.  App.  179 ;  Levy  v.  Frohlich  & 
Co.,  172  111.  App.  170;  Allen  v.  Boughan,  175  lU.  App. 
380. 

A  further  motion  is  made  that  the  writ  of  error  be 
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dismissed.  We  find  no  assignment  of  error  which  can 
be  considered  in  the  absence  of  a  ^ '  stenographic  report 
of  the  proceedings  had  at  the  trial, '*  or  a  **  correct 
statement  of  the  facts,"  etc.,  as  required  by  paragraph 
6  of  section  23  of  the  Municipal  Court  Act.  The  writ 
of  error  will  therefore  be  dismissed. 

Writ  of  errof^  dismissed. 


Sobert  Quait,  Plaintiir  in  Error,  v.  Worfham  BrofheiB  Company 

et  al.,    Defendants  in  Error. 

Gen.  No.  17,760. 

1.  Chancest — when  hill  properly  dismissed  for  v?ant  of  equity. 
A  btil  is  properly  dismissed  for  want  of  equity  where  no  relief  is 
asked  by  complainant  for  himself,  but  an  accounting  by  the  receirer 
in  bankruptcy  of  defendant  company  is  prayed,  and  certain  of  his 
actions  and  a  composition  settlement  are  complained  of,  and  it  is 
not  stated  that  the  proceedings  are  terminated  and  the  receiver 
discharged;  and  where  it  is  further  prayed  that  certain  amounts 
collected  from  certain  defendants  be  distributed  among  the  creditors 
of  defendant  company,  but  complainant  is  a  stockholder  and  not 
injured  by  alleged  fraudulent  acts  of  the  officers  of  defendant  com- 
pany, it  not  being  claimed  that  the  assets  of  the  company  were 
sufficient  to  pay  creditors  when  it  ceased  to  do  business. 

2.  Bankbuptcy — actions  of  receiver,  how  attacked.  Actions  of 
a  receiver  in  bankruptcy  may  not  be  attacked  in  the  state  courts, 
but  the  United  States  courts  must  be  resorted  to  for  relief  as  to 
his  acts. 

3.  Ck)BPORATioNS — when  Mil  to  wind  up  demurrable.  A  bill  to 
wind  up  a  corporation  under  Corporation  Act,  section  25,  is  demur- 
rable where  all  the  stockholders  are  not  made  parties. 

Brror  to  the  Circuit  Court  of  Cook  county;  the  Hoir.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Affirmed.  Opinion  filed  January  14, 1913. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Edwy  Logan  Eeeves,  for  plaintiff  in  error. 

HiNEB,  Bunch  &  Latimbb  and  E.  K.  Welsh,  for  de- 
fendants in  error;  Moses,  Eosbnthal  &  Ejinnedy,  of 
connsel. 

VoL  CLXXVi — 18 
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Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  eonrt. 

This  is  a  writ  of  error  taken  from  a  decree -entered 
in  the  Circuit  Court  of  Cook  County  dismissing  an 
amended  bill  of  complaint  for  want  of  equity. 

From  the  bill  it  would  appear  that  the  defendant, 
Wortham  Brothers  Company,  was  a  corporation  or- 
ganized under  the  laws  of  Illinois,  with  a  capital  stock 
of  $100,000,  of  which  complainant  was  the  owner  to 
the  extent  of  $3,000;  that  after  having  carried  on  its 
business  elsewhere  it  moved  to  Eockf  ord,  Illinois,  on 
January  15,  1906,  and  thereafter  carried  on  business 
in  that  city  until  August  21st  of  the  same  year,  when, 
upon  the  petition  of  creditors,  it  was  thrown  into  bank- 
ruptcy. The  bill  then  alleges  that  one  Stevens  was 
appointed  receiver;  that  the  inventory,  of  the  receiver 
showed  that  he  found  assets  of  upwards  of  $86,000; 
that  claims  of  creditors  were  proved  against  the  cor- 
poration of  upwards  of  $60,000 ;  that  the  receiver  car- 
ried on  said  business  for  a  period  of  four  months; 
that  his  receipts  exceeded  his  disbursements  and  his 
report  showed  cash  on  hand  at  the  end  of  the  receiver- 
ship of  $10,351,  *^ which  said  sum  of  money,'*  the  bill 
alleges,  *  *  should  have  been  turned  over  to  the  corpora- 
tion by  the  receiver,  and  by  the  corporation  paid  to  its 
creditors,  but  instead  of  so  doing,  the  receiver,  con- 
federating with  three  of  said  creditors,  wrongfully  di- 
verted the  said  money  to  the  payment  of  the  claims  of 
three  certain  favored  creditors;**  that  there  was  a 
composition  made  with  the  creditors  on  the  basis  of 
37%  cents  on  the  dollar ;  that  the  money  necessary  to 
pay  the  same  was  deposited  with  the  clerk  of  the  United 
States  District  Court  for  the  Northern  District  of  Il- 
linois; that  said  composition  was  not  fairly  effected; 
that  the  defendants  composing  the  firm  of  Carson 
Pirie  Scott  &  Company,  the  Rockford  National  Bank 
and  H.  B.  Claflin  &  Company  had  claims  of  various 
amounts ;  that  they  signed  the  agreement  to  accept  371^ 
cents  on  the  dollar  in  payment  of  the  claims,  as  an 
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indncement  to  other  creditors  to  consent  thereto ;  that 
they  had  a  secret  arrangement  with  the  receiver  where- 
by the  receiver  was  to  pay  them  the  full  amonnt  of 
their  claims  to  the  damage  of  the  othef  creditors.  The 
bill  further  alleges  that  the  said  receiver  delivered  to 
the  Wortham  Brothers  Company  after  the  composi- 
tion, merchandise  and  fixtures  not  disposed  of  to  the 
value  of  upwards  of  $26,000,  but  did  not  pay  over  any 
part  of  the  $10,351,  but  diverted  the  same  in  fraud 
of  the  general  creditors  and  divided  the  same  amongst 
the  three  certain  favored  creditors  heretofore  men- 
tioned ;  that  the  corporation  continued  in  business  un- 
til about  February  1,  1907,  when  a  pretended  sale  of 
the  merchandise  was  made  by  it  to  one  W.  S.  Martin ; 
that  the  goods  were  shortly  thereafter  damaged  by 
fire,  and  the  said  Martin  received  from  the  insurance 
company  nearly  $22,000  in  settlement  of  the  damages 
sustained  to  the  stock  of  goods ;  that  Martin  was  a  rel- 
ative of  the  Wortham  Brothers  and  a  man  of  no  finan- 
cial means  or  business  experience;  that  the  sale  was 
not  a  bona  fide  sale  of  the  assets  of  the  Wortham 
Brothers  Company ;  that  said  Wortham  Brothers  Com- 
pany after  making  the  said  sale  ceased  doing  business 
under  its  charter,  leaving  large  amounts  due  to  its 
creditors  and  unprovided  for;  that  on  July  28,  1909, 
the  defendant  W.  S.  Martin  Company  was  incorpo- 
rated, with  a  capital  stock  of  $15,000,  the  stock  being 
issued  to  Martin  and  two  of  his  daughters ;  that  the  in- 
corporators were  the  three  persons  mentioned,  to- 
gether with  W.  C.  Stevens,  who  previously  had  been 
receiver  of  the  Wortham  Brothers  Company;  that 
Horace  Wortham,  the  manager  of  the  business,  was  the 
husband  of  N.  G.  Wortham,  one  of  the  daughters  of 
Martin  referred  to,  and  that  Martin  was  secretary  and 
treasurer  of  the  company,  and  had  no  capital  or  credit. 
After  other  allegations  not  necessary  to  be  stated  the 
bill  sets  forth  that  part  of  the  assets  or  proceeds  there- 
of held  by  the  Martin  Company  rightfully  belonged 
to  the  Wortham  Brothers  Company. 
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The  prayer  of  the  bill  is  as  follows : 

*  *  That  the  defendant  may  be  decreed  to  account  for 
all  assets,  cash  and  credits  received  by  them  from 
Wortham  Brothers  Company,  or  William  L.  Wortham, 
Horace  L.  Wortham  and  Jesse  L.  Wortham,  between 
Angufet  20,  1906,  and  January  1,  1909,  and  that  Wil- 
liam L.  Wortham,  Horace  L.  Wortham  and  Jesse  L. 
Wortham  may  be  decreed  to  account  for  all  assets, 
cash  and  credits  received  by  them  or  either  of  them 
between  the  date  of  August  26,  1906,  and  January  1. 
1909,  and  that  said  Wortham  Brothers  Company  may 
be  decreed  to  account  for  all  assets,  cash  and  credits 
received  by  it  from  the  receiver  in  bankruptcy,  and 
that  Webb  C.  Stevens  may  be  decreed  to  account  for 
$10,351,  and  that  the  BocUord  National  Bank  ma^  be 
decreed  to  account  for  all  payments  received  by  it  in 
excess  of  thirty-seven  and  one-half  cents  on  its  claim 
of  $10,000,  and  that  Carson  Pirie  Scott  &  Company, 
a  copartnership,  may  be  decreed  to  account  for  all  pay- 
ments received  by  them  in  excess  of  thirty-seven  and 
one-half  cents  on  the  dollar  in  their  claim  of  $5,254.11, 
and  that  H.  B.  Claflin  &  Company  may  be  decreed  to 
account  for  all  payments  received  by  it  in  excess  of 
thirty-seven  and  one-half  cents  on  the  dollar  on  its 
claim  of  $1,768.57,  and  that  a  receiver  be  appointed  for 
the  Wortham  Brothers  Company,  a  corporation,  with 
the  usual  powers  to  collect  and  (Ustribute  the  same  ac- 
cording to  the  respective  rights  of  the  creditors^  and 
that  the  said  composition  settlement  as  aforesaid  be 
set  aside  and  held  for  naught  as  aforesaid." 

General  and  special  demurrers  were  filed  and  sus- 
tained. The  complainant  did  not  desire  to  amend  the 
bill,  and  a  decree  thereupon  was  entered  dismissing  it 
for  want  of  equity.  The  action  of  the  court  seems  to 
have  been  justified  for  various  reasons.  It  will  be  no- 
ticed from  the  prayer  of  the  bill  that  no  relief  is  asked 
by  the  complainant  so  far  as  he  himself  is  concerned. 
It  is  asked  that  certain  of  the  defendants  be  decreed 
to  account  for  certain  assets,  cash  and  credits  received 
by  them,  not  on  behalf  of  the  complainant,  but  on  be- 
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half  of  the  creditors  of  the  defendant  Woriham  Broth- 
ers Company. 

We  are  not  advised  by  the  bill  whether  or  not  the 
proceedings  in  the  United  States  District  Court  were 
terminated,  nor  whether  the  receiver  was  discharged 
by  that  court.  The  bankruptcy  proceedings  appear  to 
have  been  brought  August  21,  1906,  and  the  composi- 
tion was  probably  effected  some  time  thereafter.  We 
might  presume  that  the  proceedings  in  bankruptcy 
were  tenninated,  as  the  bill  alleges  that  ^'said  corpo- 
ration continued  in  business  until  on  or  about  January 
1,  1907,''  when  the  sale  of  its  merchandise  was  made 
to  Martin. 

There  is  no  way  by  which  the  actions  of  a  receiver 
in  bankruptcy  may  be  attacked  in  the  state  court.  The 
United  States  Court  is  the  tribunal  to  be  resorted  to 
for  relief  as  to  any  of  his  acts  of  which  complaint  is 
made.  The  composition  settlement  is  attacked,  but 
that  too  is  a  matter  entirely  within  the  jurisdiction  of 
the  Federal  Court 

The  prayer  of  the  bill  is  that  the  amounts  collected 
from  the  various  defendants  be  distributed  according 
to  the  relative  rights  of  the  creditors.  The  complain- 
ant is  not  a  creditor,  but  a  stockholder,  and  if,  as  would 
appear  from  the  bill,  it  is  not  claimed  by  the  complain- 
ant that  the  assets  of  the  defendant,  Wortham  Broth- 
ers Company,  were  sufficient  at  the  time  it  ceased  to 
do  business  to  pay  the  creditors,  it  must  follow  that 
the  complainant  was  not  injured  by  the  actions  of  the 
corporation  through  its  officers,  as  set  forth  in  the 
bilL 

It  is  insisted  by  the  complainant  that  the  purpose  of 
the  bill  is  to  wind  up  the  corporation,  under  section 
25  of  the  Corporation  Act.  If  that  is  its  purpose  it  is 
demurrable,  because  all  of  the  stockholders  are  not 
made  parties. 

We  find  it  unnecessary  to  consider  other  objections 
which  are  made  to  the  bill  and  discussed  in  the  briefs. 
For  the  reasons  given  the  decree  will  be  affirmed. 

Decree  affirmed. 
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State  Bank  of  Cliicago,  Adminiatratory  FlamtilT  in  Eiror^  v.  ICandd 

Brothers,  Defendant  in  Error. 

€ten.  No.  17J68. 

1.  Habteb  AifD  BEBVANT-^n/ury  in  line  of  duty.  At  tbe  time 
wlien  It  was  the  custom  for  elevator  conductors  to  clean  their  cars, 
a  conductor  was  found  in  a  compartment  adjoining  his  eleyator  with 
his  head  crushed  and  In  contact  with  a  moving  counterweight 
of  another  car.  There  was  no  open  space  along  the  side  of  decedent's 
elevator  car,  which  contained  a  window,  other  than  such  comparts 
ment,  the  doors  of  which  had  been  seen  to  be  open  two  or  three 
times.  The  purpose  of  the  compartment  was  to  prevent  contact 
with  the  machinery  of  the  elevators  and  at  the  same  time  permit  It 
to  be  easily  oiled  and  cared  for.  Held,  no  inference  could  be  drawn 
that  the  deceased,  In  the  line  of  his  duty,  *was  cleaning  the  outside 
window  of  his  elevator,  and  a  peremptory  Instruction  was  properly 
granted. 

2.  Mastbs  Ain>  SEsvANT — when  doctrine  of  attractive  nuisances 
does  not  apply.  Where  a  nineteen-year-old  elevator  conductor  Is 
found  dead  In  a  compartment  that  contained  elevator  machinery, 
adjoining  his  car,  the  doctrine  of  attractive  nuisances  has  no  ap- 
plication. 

8.  Appeals  Ain>  VBaoBS— ^saving  Questions*  Where  an  elevator 
conductor  was  found  with  his  head  crushed  and  in  contact  with  a 
moving  counterweight  of  another  car,  on  objection  sustained  to  a 
question  to  a  witness  who  discovered  the  body  as  to  what  the  other 
elevator  boy  said  when  he  came  there  two  or  three  minutes  later, 
such  elevator  boy  not  being  a  witness  and  It  not  being  shown  that  the 
witness  heard  him  make  any  statement  and  the  record  not  showing 
what  plaintiff  claims  the  answer  would  be  or  any  offer  of  counsel. 
It  cannot  be  determined  whether  the  alleged  statement  was  admis- 
sible as  part  of  the  res  gestae. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Wuxjam  M. 
SoHOU'iELD,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  14, 
1913. 

Newman,  Nobthbup,  Lbvinson  &  Becker,  for  plain- 
tiflf  in  error. 

Lackner,  Butz  &  MiLJLER  and  W.  G.  Shockby,  for 
defendant  in  error. 
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Mb.  Presiding  Justice  Clark  delivered  the  opinion 
of  the  court. 

This  is  an  action  brought  for  damages  on  account 
of  the  death  of  plaintiff's  intestate,  alleged  to  have 
been  caused  by  the  wrongful  act  of  the  defendant. 
There  was  a  trial  before  the  court  and  a  jury,  and  at 
the  close  of  all  of  the  evidence  the  court,  on  motion 
of  the  defendant,  directed  a  verdict  in  its  favor.  From 
the  judgment  entered  on  the  verdict  this  writ  of  error 
has  been  prosecuted. 

The  evidence  tended  to  show  that  deceased  was  em- 
ployed by  the  defendant  as  an  elevator  conductor  in 
defendant's  department  store  in  Chicago;  that  he  ran 
the  west  of  two  elevators  located  in  the  northeast  cor- 
ner of  the  building^  known  as  the  employees'  ele- 
vators; that  he  usually  reported  for  work  at  7:20  in 
the  morning,  and  that  it  was  the  practice  for  him,  as 
well  as  other  elevator  men,  to  spend  twenty  or  twenty- 
five  minutes  in  cleaning  the  cars;  that  just  west  of 
the  elevator  upon  which  the  deceased  was  employed 
there  was  a  compartment  about  two  and  one-half  or 
three  feet  wide,  ten  feet  high,  and  as  long  as  the  ele- 
vators were  wide ;  that  in  the  extreme  west  of  this  com- 
partment were  sliding  doors;  that  in  the  side  of  the 
elevator  car  nearest  this  compartment  was  a  window 
about  two  and  one-half  or  three  feet  square;  that  the 
counterweights  of  both  elevators  moved  up  and  down 
in  this  compartment.  It  further  appears  that  about 
7:45  on  the  morning  of  the  accident  one  Wieland,  a 
witness  for  the  plaintiff,  was  passing  the  compart- 
ment and  found  the  body  of  deceased,  his  head  crushed 
and  in  contact  with  the  south  counterweight,  which 
was  moving  upward.  The  body  fell  away  from  the 
counterweight  back  in  the  compartment. 

The  record  further  shows  that  there  was  no  guard 
or  enclosure  immediately  around  these  counterweights ; 
that  there  was  no  other  open  space  alongside  the  west 
side  of  the  west  elevator,  which  was  the  one  operated 
by  the  deceased;  that  the  doors  of  the  compartment 
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had  been  seen  to  be  open  two  or  three  times  by  one 
of  the  witnesses.  It  was  further  shown  that  the  plain- 
tiff's intestate  was  a  punctual  young  man  of  good  hab- 
its, careful  and  prudent,  about  nineteen  years  old; 
that  he  had  worked  for  defendant  two  weeks  before 
the  accident. 

It  is  the  contention  of  the  plaintiff  that  the  facts 
as  shown  fairly  warranted  an  inference  by  the  jury 
that  plaintiff's  intestate,  in  the  line  of  his  duty,  was 
cleaning  the  outside  window  of  the  elevator,  and  that 
defendant  was  negligent  in  failing  to  box  or  guard 
the  elevator  counterweights,  and  in  failing  to  pro- 
vide means  of  warning  when  the  machinery  of  the 
east  etevator  was  to  be  set  in  motion,  as  alleged  in 
plaintiff's  declaration;  and  further,  that  the  evidence 
was  sufficient  to  establish  that  plaintiff  was  in  the  ex- 
ercise of  ordinary  care,  and  to  negative  the  assump- 
tion of  risk. 

In  the  first  count  of  the  declaration  negligence  is 
predicated  upon  the  alleged  fact  that  defendant  per- 
mitted the  elevator  (attached  to  which  was  the  weight 
referred  to)  to  be  operated  before  the  regular  time  for 
operating.  The  accident  happened  about  7:45  in  the 
morning,  and  it  appears  uncontradicted  in  the  record 
that  the  custom  was  to  operate  the  elevators  at  any 
time  after  7:20  in  the  morning.  They  were  used  by 
the  elevator  operators  themselves  to  go  to  the  top  floor 
for  the  purpose  of  getting  cleaning  material,  etc. 
There  is  nothing  in  the  record  to  indicate  that  the 
defendant  knew  or  had  reason  to  know  that  the  de- 
ceased was  in  the  compartment.  The  compartment 
was  used  solely  for  the  machinery  which  ran  the  ele- 
vators. 

We  agree  with  counsel  for  plaintiff  on  the  proposi- 
tion that  if  the  evidence  introduced  on  behalf  of  the 
plaintiff,  when  taken  to  be  true,  together  with  all  its 
legitimate  inferences,  tended  to  support  a  cause  of  ac- 
tion, it  should  properly  have  been  submitted  to  the 
jury.    Libby,  McNeill  &  Libby  v.  Cook,  222  111.  206. 
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But  we  are  unable  to  draw  the  inference  from  the  rec- 
ord in  this  case  that  the  plaintiff's  intestate  had  any 
work  which  called  him  into  the  compartment,  or  which 
made  his  presence  there  necessary.  The  evident  pur- 
pose of  building  the  compartment  around  the  machin- 
ery was  to  prevent  any  one  from  being  injured  by 
coining  in  contact  with  the  machinery,  and  at  the  same 
time  permit  the  machinery  to  be  reached  so  that  it 
could  be  oiled  and  otherwise  cared  for.  The  deceased 
was  not  a  child,  and  cases  bearing  upon  the  question 
of  attractive  nuisance,  such  as  StoUery  v.  Cicero  &  P. 
St.  By.  Co.,  243  HI..  290,  referred  to  in  the  brief,  have 
no  application.  The  same  observation  might  be  made 
as  to  the  case  of  Waschow  v.  Kelly  Coal  Co.,  245  111. 
516.  The  charge  in  that  case  was  that  the  defendant 
had  failed  to  comply  with  the  provisions  of  the  Mines 
and  Miners  Act,  and  the  court  found  from  the  evi- 
dence that  it  could  not  be  seriously  contended  that  the 
mine  was  not  in  an  unsafe  and  dangerous  condition, 
substantially  as  alleged  in  the  declaration. 

In  O'Donnell  v.  MacVeagh,  205  111.  23,  the  court  had 
before  it  a  case  arising  out  of  the  death  of  an  em- 
ployee who  went  upon  an  elevator  where  his  duties 
did  not  require  him  to  go,  and  it  was  there  held  that 
no  recovery  could  be  ha<L  It  is  not  claimed  in  the 
case  before  us  that  there  is  any  positive  evidence  that 
the  deceased  was  required  to  go  into  the  compartment, 
but  merely,  as  heretofore  stated,  that  the  facts  war- 
ranted the  inference  that  such  was  his  duty. 

Error  is  alleged  in  the  exclusion  of  testimony.  Wie- 
land,  the  witness  heretofore  referred  to  as  having  dis- 
covered the  body  of  the  deceased,  testified  that  two  or 
three  minutes  later,  the  boy  who  ran  the  east  elevator 
came  down.  The  witness  was  asked  the  question: 
**What  did  he  say  when  he  came  up  there  f  Objec- 
tion to  the  question  was  sustained.  It  is  contended 
that  this  was  part  of  the  res  gestae.  The  record  does 
not  show  what  the  plaintiff  claims  the  answer  would 
have  been.    No  offer  with  regard  to  the  matter  was 
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made  by  counsel.  In  a  similar  situation  it  was  held 
that  to  overcome  the  presumption  that  the  ruling  of 
the  trial  court  was  right,  the  bill  of  exceptions  must 
affirmatively  show  that  error  was  committed,  and  that 
the  party  complaining  must  show  what  it  is  claimed 
the  answer  would  be  **  before  it  can  be  determined 
that  it  was  prejudicial  error  to  exclude  the  answer.*^ 
Anthony  Ittner  Brick  Co.  v.  Ashby,  198  111.  562.  The 
other  elevator  operator  was  not  a  witness,  nor  is  it 
shown  that  Wieland  heard  him  make  any  statement 
Under  the  circumstances  we  think  the  court  did  not 
err  in  sustaining  the  objection. 

As  in  our  opinion  the  record  does  not  show  that  the 
defendant  was  guilty  of  anv  of  the  acts  of  negligence 
alleged  in  the  declaration,  it  is  unnecessary  to  consider 
the  question  as  to  whether  or  not  there  was  any  neg- 
ligence on  the  part  of  plaintiff's  intestate  which  con- 
tributed to  the  accident.  The  judgment  will  be  af- 
firmed. ' 

Affirmed. 


Ernney  Sodier  Company,  Defendant  in  Error,  ▼.  National  Parlor 

Fnmitore  Company^  Plaintiff  in  Error. 

Oen.  Ho.  17,789. 

1.  WmnEssKs — conversation  with  agent  ${nce  deceased.  In 
establishing  the  fact  that  a  contract  was  made  with  a  corporation, 
witnesses  may  be  comi>etent  to  testify  to  a  conversation  with  an 
officer  since  deceased,  if  another  officer  was  present  at  the  time. 

2.  Sales — evidence  establishing  contract.  Where  plalntifF  had 
manufactured  a  large  number  of  similar  articles  for  defendant, 
contradicted  evidence  that  plalntifF  had  a  certain  number  made 
specially  and  defendant  said  he  would  take  them,  that  he  did  take 
and  pay  for  a  part  of  them,  and  that  for  lack  of  room  he  refused 
to  take  the  remainder,  but  stated  he  would  take  them  as  soon 
as  he  could  find  available  room,  establishes  a  liability  to  pay  tor 
such  articles. 
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Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Cateblt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.    Affirmed.  Opinion  filed  January  14,  1913. 

McEwEN,  Weissenbach,  Shbimski  &  Meloan,  for 
plaintiff  in  error ;  Jebome  J.  Cebmak,  of  counsel. 

Holt,  Wheeleb  &  Sidlet,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  case  was  one  of  the  fourth  class  upon  contract, 
tried  in  the  Municipal  Court  before  the  court  without 
a  jury.  There  was  a  finding  for  the  plaintiff  and  judg- 
ment rendered  thereon,  from  which  judgment  this  writ 
of  error  is  prosecuted.  The  claim  of  the  plaintiff  was 
for  the  value  of  forty  springs  for  sofa  beds,  claimed  to 
have  been  manufactured  by  the  plaintiff  for  the  de- 
fendant upon  a  contract  theretofore  made,  the  agreed 
price  being  three  dollars  each;  also  for  the  value  of 
certain  tools  and  dies  necessary  for  the  manufacture 
of  the  springs  or  couch  bottoms,  for  which  tools  and 
dies  it  was  claimed  the  defendant  had  agreed  to  pay. 

It  is  not  disputed  that  prior  to  the  controversy  the 
plaintiff  had  manufactured  for  the  defendant,  and  the 
defendant  accepted  and  paid  for,  several  hundred  of 
the  bottoms,  possibly  as  many  as  two  thousand. 

The  contention  of  the  defendant  is  that  the  contract 
was  not  sufficiently  shown,  in  that  two  of  the  witnesses 
for  the  plaintiff,  namely  Kinney  and  Bingle,  were  al- 
lowed to  testify,  over  the  objection  of  defendant,  to  a 
conversation  with  one  Joseph  Deimel,  acting  for  the 
defendant;  that  the  said  Deimel  was  dead,  and  there- 
fore the  testimony  of  these  witnesses  was  not  compe- 
tent. It  is  not  entirely  clear  whether  or  not  another 
of  the  officers  of  the  defendant,  namely  Eudolph  Dei- 
mel, was  present  at  this  time.  It  would  seem  from  the 
testimony  of  Mr.  Eudolph  Deimel,  as  it  appears  in 
the  record,  that  he  was  present.  If  so  the  testimony 
of  Kinney  and  Bingle  was  competent.     He  does  not 
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agree,  however,  with  the  witnesses  for  the  plaintiff  as 
to  what  was  said  either  in  relation  to  the  bottoms  or 
the  tools  and  dies  referred  to.  After  careful  examina- 
tion of  the  record  we  are  satisfied  that  it  warranted 
the  trial  jndge  in  the  conclusion  that  a  contract  had 
been  made  for  the  purchase  of  the  bottoms  and  for 
payment  by  defendant  of  the  cost  of  the  tools  and 
dies. 

Eanney  testified  that  he  notified  Budolph  Deimel 
that  the  plaintiff  **had  approximately  seventy-five 
couches  made  specially,''  and  that  he  asked  Budolph 
Deimel  to  take  them;  that  the  latter  said  he  would; 
that  he  did  take  thirty-five  and  pay  for  them,  but  re- 
fused to  take  the  other  forty,  claiming  that  the  de- 
fendant did  not  have  room  for  them;  and  that  he  at 
various  times  stated  that  defendant  would  take  them 
as  soon  as  he  could  find  available  room. 

In  our  opinion  it  cannot  be  said  that  the  finding  and 
judgment  wiere  against  the  manifest  weight  of  the  evi- 
dence. 

It  is  further  urged  by  the  defendant  that  the  judg- 
ment should  be  reversed  because  the  court  refused  to 
grant  a  new  trial  on  the  application  of  defendant.  This 
application  was  based  upon  an  assertion  of  newly-dis- 
covered evidence.  We  have  examined  with  care  the 
affidavits  made  in  support  of  the  motion,  and  are  of 
the  opinion  that  the  court  did  not  abuse  its  discretion 
in  refusing  to  grant  a  rehearing  of  the  case. 

The  judgment  will  be  affirmed. 

•     Affirmed. 


Charles  Koakii  Appellee,  v.  Edward  Finder  et  al.,  AppeDants. 

Oen.  No.  17,813. 

1.  Mechanics*  liens — recovery  upon  a  quantum  meruit.  On  a 
bill  by  a  contractor  to  foreclose  an  alleged  mechanic's  lien,  if  the 
contract  was  not  fully  performed,  recovery,  if  at  all,  must  be  upon 
a  qiuintum  meruit. 
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9.  Buiii>iiro  AND^  0ONHTBUCTI09  CONTRACTS — When  improper  per- 
formance  U  fault  of  contractor,  "Where  the  specifications  and  con- 
tract require  that  the  basement  of  a  building  shall  be  of  a  certain 
height,  habitable  and  conform  to  ordinances  as  to  height  and  size 
of  windows,  and  an  experienced  contractor,  after  the  building  is 
partly  erected,  lessens  the  height  of  the  basement  by  fUling  in  the 
basement  excaratlons  made  by  the  owner  so  that  the  basement  might 
be  properly  drained,  and  makes  the  windows  of  a  certain  size  and 
height  contrary  to  the  ordinances,  T^ld  under  conflicting  evidence, 
that  the  failure  to  fulfill  the  contract  properly  was  the  fault  of  the 
contractor. 

8.  BuiLDiRo  AND  coNSTsucTioN  coNTaACTs — delay  caused  J^y  strike. 
A  delay  in  the  completion  of  a  building  is  not  excused  by  a  strike 
where  the  contract  does  not  so  provide. 

4.  BuiLDiNO  AND  coNSTEUCTioN  CONTRACTS — iohcn  contractor  can- 
not recover  surveying  charge,  A  recovery  by  a  building  contractor 
against  an  owner  for  having  the  premises  surveyed  is  not  sustained 
where  the  name  of  the  surveyor  does  not  appear  in  the  record  and  a 
receipted  bill  was  not  produced. 

Appeal  from  the  Circuit  Court  of  Cook  county;   the  Hon.  John 

GisBONS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1911.  Reversed  and  remanded.    Opinion  filed 
January  14,  1918. 

Cheney  &  Evans  and  White  &  WmsoN,  for  appel- 
lants. 

WnjiiiAM  A.  DoTLE,  for  appellee;  Joseph  J.  Thomp- 
son^ of  counsel. 

Mb.  Pbbsidino  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  entered  upon  a  bill 
filed  for  the  foreclosure  of  an  alleged  mechanic's  lien. 
The  bill  recites  that  a  contract  was  entered  into  on 
July  8, 1905,  between  the  appellee,  Charles  Koski,  and 
the  appellants,  Edward  Finder  and  Sallie  Finder,  who 
were  the  then  owners  of  the  property,  for  the  con- 
struction of  a  two-story  frame  building,  at  an  agreed 
price  of  $5,100,  the  building  to  be  finished  on  or  before 
November  1,  1905 ;  that  on  August  31,  1905,  a  supple- 
mental agreement  was  entered  into  for  .the  furnishing 
of  '^  extra  labor  and  material  consisting  of  sink  and 
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toilet,  surveying  said  premises,  plans,  insurance,  re- 
pairs, shingles,  platform  and  stairs,  molding,  changes 
in  bathtub  and  stand,  etc.,  at  an  agreed  price  of 
$221.75;^'  that  $4,900  had  been  paid,  and  that  $421.75 
remained  due  with  interest.  The  answers  admitted 
that  the  contract  was  entered  into  for  the  construction 
of  the  two-story  building ;  stated  that  the  contract  was 
in  writing;  denied  that  the  building  was  to  be  fin- 
ished on  or  before  November  1,  1905,  but  that  by  the 
terms  of  the  contract  it  was  to  be  completed  on  the 
last  day  of  August,  1905 ;  denied  entering  into  the  sup- 
plemental agreement ;  admitted  that  KosM  constructed 
the  building,  but  denied  that  he  furnished  all  the  ma- 
terial ;  denied  that  the  building  was  constructed  in  ac- 
cordance with  the  specifications,  and  denied  that  any- 
thing was  owing  by  the  appellants  or  either  of  them 
to  the  appellee.  A  cross-bill  was  filed  setting  out  that 
the  contract  was  in  writing,  the  contract  being  at- 
tached as  an  exhibit  and  made  part  of  the  cross-bill. 
It  alleges  that  the  contract  was  not  fulfilled,  in  that 
three  crosswalls  in  the  basement  were  not  constructed 
as  required ;  that  the  height  of  the  basement  was  about 
six  feet  two  inches,  while  the  contract  required  that 
it  should  be  eight  feet  clear ;  that  the  basement  was  not 
constructed  so  as  to  be  convenient  for  two  tenant 
apartments  of  four  rooms  each ;  that  the  building  ordi- 
nances of  the  City  of  Chicago  were  not  complied  with 
in  respect  to  the  size  of  the  windows  in  the  basement ; 
that  the  building  was  not  completed  on  August  31, 
1905,  as  req^red  by  the  contract,  but  that  KosM  dis- 
continued his  work  on  it  in  November,  1905 ;  that  ap- 
pellants Sallie  Finder  and  Edward  Finder  procured  a 
loan  of  the  King  Sigmund  First  Building  and  Loan 
Association,  of  which  the  said  appellee  Koski  was 
president;  that  the  amount  was  to  be  paid  in  instal- 
ments, the  last  instalment  of  $1,600  to  be  paid  when 
the  whole  building  was  completed ;  that  the  appellants 
refused  to  authorize  the  Building  and  Loan  Associar 
tion  to  make  the  last  pa3mient  of  $1,600  because  the 
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building  had  not  been  completed  in  conformity  with 
the  contract;  but  that  the  said  Koski^  acting  as  presi- 
dent of  said  association,  caused  the  same  to  pay  to 
him  the  said  $1,600 ;  that  because  the  said  building  was 
not  constructed  to  conform  to  the  ordinances  of  the 
City  of  Chicago,  as  required  by  the  contract,  it  was  of 
much  less  value  than  it  would  have  been  had  the  con- 
tract been  complied  with;  that  the  appellants  have 
lost  rents  and  profits  which  would  have  accrued  had 
said  building  been  completed  at  the  time  provided,  and 
that* there  was  due  to  appellants  in  excess  of  the 
amount  claimed  by  the  said  Koski  the  sum  of  $2,500. 
An  answer  was  filed  to  the  cross-bill. 

There  was  a  reference  of  the  cause  to  a  master  in 
chancery,  who  found :  that  the  contract  had  been  fully 
performed  and  that  there  was  a  balance  due  thereun- 
der of  two  hundred  dollars ;  also  that  there  was  a  bal- 
ance due  for  bath  plumbing  eighty-five  dollars,  plans 
thirty-five.  doJlars,  surveying  ten  dollars,  lowering 
platform  fifty  dollars,  one  sink  back  and  pipe  and  drops 
eighteen  dollars,  repairing  water  closets  eighteen  dol- 
lars, total.  $416.  To  this  sum  interest  was  added  and 
a  decree  entered  substantially  in  conformity  with  the 
master  ^s  report,  excepting  that  the  master  recom- 
mended that  the  cross-bill  be  dismissed  for  want  of 
equity.  This  recommendation  was  not  carried  into 
the  decree. 

We  have  examined  with  great  care  the  evidence  con- 
tained in  the  record,  and  have  come  to  the  conclusion 
that  the  contract  sued  upon  was  not  fully  performed, 
and  that  therefore  recovery  by  appellee,  if  at  all,  must 
be  upon  a  quantum  meruit.  Taylor  v.  Eenn,  79  111. 
181.  There  is  the  distinct  provision  in  the  contract, 
** Basement  to  be  eight  feet  clear  with  stone  and  brick.'* 
It  was  further  provided  that  the  basement  was  to  be 
divided  into  compartments  of  four  rooms  each  and 
supplied  with  water  sinks,  white  backs,  water  closets 
and  sewer  **  according  to  City  Ordinance. '*  The  ordi- 
nance of  the  City  of  Chicago  introduced  in  the  record 
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provides  that  the  window  opening  in  every  habitable 
room  shall  be  at  least  one-tenth  of  the  floor  area  of  the 
room,  while  the  evidence  shows  that  the  window  open- 
ings in  no  room  of  the  basement  exceeded  two  and 
one-half  per  cent,  of  the  floor  area  of  snch  room.  The 
same  section  of  the  ordinance  also  provides  that  the  top 
of  at  least  one  window  in  every  habitable  room  shall 
be  at  least  seven  feet  above  the  level  of  the  floor,  while 
the  record  in  this  case  shows  that  no  window  in  any 
of  the  rooms  in  the  basement  was  seven  feet  above  the 
level  of  the  floor.  At  the  highest  point  the  basement 
was  only  six  feet,  one  and  three-fonrths  inches. 

It  is  argned  on  behalf  of  the  appellee  that  he  did 
all  that  was  necessary  to  make  the  basement  ''eight 
feet  clear  *'  by  building  in  the  excavation  which  was 
made  by  the  owner  and  in  which  he  was  directed  to 
build  the  foundation  walls  of  the  proper  dimensions 
and  material;  that  he  did  build  a  foundation  wall  of 
eight  feet  four  inches  in  height,  which  would  when  fin- 
ished leave  a  clear  space  of  eight  feet  between  the  floor 
and  the  ceiling  of  the  basement;  that  after  the  build- 
ing was  partly  erected  and  th^  work  so  far  advanced 
that  both  floors  were  plastered  it  was  discovered  that 
the  outlet  for  sewerage  was  higher  than  (the  bottom 
of)  the  excavation,  and  consequently  there  would  be 
no  fall  for  the  purpose  of  drainage  from  the  base- 
ment, and  that  when  the  discovery  was  made  it  was 
agreed  between  the  contractor  and  the  owner  that  cin- 
ders should  be  put  in  the  bottom  of  the  excavation,  at 
the  cost  of  the  owner,  su£Scient  to  raise  the  floor  of  the 
basement  so  that  it  could  be  properly  drained.  We  do 
not  think  that  the  record  bears  out  the  contention  of 
the  appellee  in  this  regard.  Appellee,  who  apparently 
was  an  experienced  contractor,  agreed  to  construct  a 
basement  that  should  be  habitable.  The  location  of  the 
sewer  was  easily  ascertainable,  and  under  the  contract 
the  plumbing  was  to  be  put  into  the  building  by  the 
contractor  and  a  sewer  was  to  be  built  *  *  from  the  curb 
to  the  rear.^'    The  upper  stories  of  the  building  were 
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of  frame  construction,  and  we  agree  with  counsel  for 
appellants  that  it  was  appellee's  duty  to  advise  him- 
self of  the  conditions  before  erecting  these  upper  sto- 
ries, and  to  build  a  wall  high  enough  so  that  the  base- 
ment when  completed  would  be  eight  feet  dear. 

Appellee  did  not  testify  to  any  conversation  which 
can  be  construed  to  be  an  agreement  between  the  par- 
ties, made  after  the  written  contract  was  entered  into, 
that  the  basement  should  be  less  than  **  eight  feet 
clear,"  as  provided  by  the  written  contract.  He  was 
permitted  to  testify,  over  objection  on  rebuttal  in  re- 
sponse to  a  question  as  to  the  full  height  of  that  wall, 
as  follows :  *  *  Eight  feet  and  four  inches ;  they  put  in 
cinders  after  it  was  built  because  it  was  too  high. 
When  the  building  was  started  and  we  had  the  second 
story  plastered,  we  couldn't  fix  the  basement;  the 
sewer  was  eight  inches  too  high  in  the  back  of  the 
building  because  the  excavation  of  the  building  was 
too  deep.  The  basement  wasn't  too  deep,  but  we  got 
to  raise  the  sewer;  the  sewer  came  high  in  the  base- 
ment. The  sewer  outlet  outside  of  the  street  was  so 
high  that  there  couldn  't  be  any  drainage  from  the  base- 
ment. Finder  then  bought  some  cinders  and  put  in 
there  to  make  it  level." 

The  question  when  and  by  whom  the  cinders  were 
ordered  is  a  matter  about  which  there  is  much  conflict 
in  the  testimony.  One  McCarthy,  a  witness  for  the 
appellee,  testified  that  the  hauling  of  the  cinders  was 
done  with  his  team ;  that  it  was  done  at  two  different 
times;  that  the  second  loads  were  hauled  a  month  or 
two  after  the  first,  and  that  on  the  second  occasion  he 
was  told  by  the  appellee,  Koski,  to  bring  six  or  seven 
loads,  which  he  did. 

It  is  argued  by  the  appellee  **that  the  digging  of 
the  excavation  was  the  act  of  the  owner  and  if  it  caused 
a  defect,  that  defect  is  attributable  to  the  owner." 
One  Ezaski,  a  witness  for  the  appellee,  testified  as 
follows:     **I  worked  in  the  Finder  building.    When 
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we  started  on  the  building  all  was  excavated,  seven 
feet  deep.  We  dug  down  about  a  foot,  something  be- 
low the  excavation  of  the  building.  I  call  it  a  footing.  '^ 
He  further  testified:  **When  I  started  to  work  the 
sewer  was  in.  There  was  nothing  in  there  then,  just 
the  excavation.  I  helped  with  these  cinders.  Koski 
was  there  directing  us  what  to  do.'*  The  appellee 
also  testified  that  the  excavation  he  found  on  the  prem- 
ises was  seven  feet  deep.  The  appellee  and  other  wit- 
nesses on  his  behalf  testified  that  the  total  height  of 
the  stone  and  brick  wall  was  eight  feet  four  inches. 
They  further  testified  that  two  feet  six  inches  of  stone 
and  three  feet  six  inches  of  brick  protruded  above  the 
surface  of  the  ground.  If  they  were  correct  in  this 
particular  it  must  follow  that  there  was  a  very  consid- 
erable filling  in  of  the  excavation ;  otherwise  the  total 
height  of  the  brick  and  stone  foundation  must  have 
been  thirteen  feet.  If,  as  claimed  by  the  appellants, 
the  excavation  was  but  four  feet  deep,  and  if  it  be  as- 
sumed that  the  wall  was  eight  feet  four  inches  in 
height,  it  would  still  be  required  that  two  feet  of  the 
excavation  be  filled  in,  in  order  that  the  height  of 
the  wall,  when  completed,  should  be  six  feet  above  the 
ground.  Whatever  may  be  the  fact  in  respect  to 
the  matter,  it  forms  no  basis,  in  our  opinion,  for  the 
conclusion  that  there  was  an  agreement  between  the 
parties  whereby  the  basement  in  the  completed  build- 
ing was  to  be  less  than  eight  feet  in  height. 

It  is  apparent  that  the  openings  for  the  windows  in 
the  basement  were  not  made  of  the  proper  height  to 
conform  to  the  ordinance  and  thus  render  the  base- 
ment habitable  for  tenants,  as  required  by  the  con- 
tract. These  openings  were  made  before  the  appellee 
discovered  the  height  of  the  sewer,  if  his  testimony  is 
to  be  believed.  It  therefore  follows  that  he  did  not 
at  any  time  intend  to  construct  the  basement  in  such 
a  manner  as  to  comply  with  the  terms  of  the  contract. 

We  are  unable  to  agree  with  the  appellants  that  the 
contract  was  not  complied  with  in  respect  to  the  cross- 
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walls.  The  delay  of  more  than  two  months  in  the 
completion  of  the  building  is  claimed  by  appellee  to 
have  been  caused  by  a  strike  of  the  building  trades. 
The  contract  does  not  make  a  strike  an  excuse  for 
delay,  and  we  think  there  is  merit  in  the  contention  of 
the  appellants  that  the  delay  entailed  a  loss  upon  the 
owner  of  $102. 

With  respect  to  the  allowance  for  extras,  it  is  to  be 
observed  that  in  statements  admitted  by  appellee  to 
have  been  rendered  to  appellants,  and  which  the  ap- 
pellee stated  in  his  testimony  he  had  prepared  from 
his  books  of  account,  the  claim  was  for  but  $167  for  the 
items  mentioned  in  the  bill  of  complaint,  and  which 
were  allowed  by  the  decree  in  the  sum  of  $216.  The 
original  statement  also  included  an  item  of  twenty-one 
dollars  for  court  fines,  which  it  would  appear  were 
assessed  against  Koski  and  two  of  the  appellants  for 
violation  of  the  building  ordinance  with  respect  to  the 
construction  of  a  stairway.  This  claim,  however,  was 
abandoned.  In  the  original  statement  the  amount 
claimed  for  plans  was  twenty  dollars ;  at  the  hearing  it 
was  thirty-five  dollars,  and  this  amount  was  allowed. 
No  reference  in  the  contract  is  made  to  plans,  although 
the  contract/ includes  specifications  for  the  building. 
We  do  not  think  that  the  contention  of  the  appellee 
that  the  appellants  agreed  to  pay  for  these  plans  (if 
any  were  made)  is  sustained  by  the  record.  In  the 
decree  an  allowance  of  fifty  dollars  was  made  upon 
the  item  for  raising  a  platform.  In  the  original  state- 
ment the  charge  was  forty-two  dollars.  The  work  ap- 
pears to  have  been  done  more  than  a  year  after  pos- 
session of  the  building  was  taken  by  the  appellants, 
and  we  are  of  the  opinion  that  an  allowance  should 
have  been  made  for  this  item  as  an  extra.  The  ap- 
pellants admit  that  there  was  a  proper  charge  for  re- 
pairing two  water  closets.  The  amount  allowed  was 
eighteen  dollars.  The  statement  rendered  fixed  the 
value  of  this  work  at  twelve  dollars.  The  decree  also 
included  an  item  of  ten  dollars  for  surveyor's  charges. 


\ 
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In  our  opinion  the  record  does  not  show  that  this 
charge  was  authorized  by  the  appellants  or  that  any 
agreement  was  made  for  the  employment  of  a  sur- 
veyor. The  name  of  the  surveyor  does  not  appear 
in  the  record,  nor  was  any  receipted  bill  produced.  We 
think  this  item  should  have  been  disallowed.  The  item 
for  one  sink  back  and  end  pipes  and  traps  seems  to  be 
warranted  as  a  proper  charge  of  extra;  and  also  an 
item  for  extra  bathtub  and  washbowl,  supplied  with 
hot  and  cold  water.  The  amount  allowed  was  eighty- 
five  dollars.  In  the  original  statement  the  item  ap- 
peared as  sixty-five  dollars,  but  this  the  appellee  testi- 
fied was  by  mistake.  The  subcontractor  who  did  the 
work  and  furnished  the  material  testified  that  he  was 
paid  eighty-five  dollars  by  appellee,  and  we  think  that 
this  sum  should  properly  be  allowed  as  an  extra. 

As  heretofore  stated,  the  master  recommended  that 
the  cross-bill  be  dismissed.  The  decree  does  not  in 
terms  dismiss  the  cross-bill,  nor  does  it  appear  to  have 
been  disposed  of  in  any  way  by  order  of  court.  After 
careful  perusal  of  the  record,  we  are  of  the  opinion 
that  there  should  be  an  accounting  upon  the  cross- 
bill. 

The  decree  of  the  circuit  court  will  be  reversed  and 
the  cause  remanded  for  further  proceedings  not  in- 
consistent with  the  views  herein  expressed. 

Reversed  and  remanded. 


Jokn  A.  Orant,  Administrator,  Plaintilt  in  Error,  ▼•  Cliioago  and 
Northweitem  Sailroad  Company,  Defendant  in  Error. 

Oen.  No.  17,834. 

1.  Instructions — repetition$.  An  instruction  aa  to  the  distinc- 
tion between  "the  satisfactioii  of  the  jury  beyond  all  reasonable 
doubt"  and  their  "satisfaction  by  a  preponderance  of  the  eTidence," 
which  is  sufficiently  covered  by  other  instructions,  need  not  be 
given. 
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2.  ESviDCNcn — when  photographs  of  Bcene  of  accident  inadmia- 
$i1>le,  FbotosraphB  caused  to  be  taken  by  a  party  to  a  auit  of  the 
scene  of  an  accident,  but  with  objects  alleged  to  haye  been  placed 
in  the  different  positions  the  seyeral  witnesses  testified  they  were  In 
at  the  time  the  accident  occurred,  are  not  admissible,  as  the  other 
party  has  not  an  equal  opportunity  and  as  their  admission  must 
be  based  upon  testimony  which  the  other  party  had  no  power  or 
opportunity  to  refute. 

3.  ESyidencb— ^toAen  evidence  at  a  coroner's  inquest  is  admissihU. 
Depositions  taken  before  a  coroner  are  not  competent  for  any  pur- 
pose unless  it  be  to  show  that  a  witness  at  the  trial  contradicted 
what  he  stated  before  the  coroner. 

4.  Btedencb — cannot  he  shown  that  verdict  of  coroner's  jury  was 
hosed  upon  defendant's  evidence.  In  an  action  for  the  death  of  a 
person  killed  in  a  railroad  accident,  evidence  that  the  verdict  of  a 
coroner's  Jury  was  based  upon  evidence  of  the  defendant's  employees 
is  immaterial,  particularly  where  the  Jury  was  instructed  that  the 
verdict  of  the  coroner's  Jury  was  not  conclusive  upon  the  plaintiff. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Richabd 
E.  BtTBKJB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
January  14,  1913.  Modified  and  refiled  and  rehearing  denied  Feb- 
ruary 4,  1913. 

Fbancis  J.  WooLLBY,  foT  plaintiff  in  error. 

Calhotjn,  Ltpobd  &  Shbean,  for  defendant  in  error ; 
Edwabd  M.  Hyzeb,  of  counsel. 

Mb.  Pbesiding  Justiob  Clabk  delivered  the  opinion 
of  the  court. 

This  snit,  which  is  an  action  for  the  recovery  of 
damages  arising  ont  of  the  death  of  Thomas  Kiess,  re- 
sulted in  a  verdict  in  favor  of  the  defendant  Railway 
Company.  From  a  judgment  for  costs  entered  upon 
the  verdict  this  writ  of  error  is  prosecuted  by  the 
plaintiff,  as  administrator. 

The  deceased  met  his  death  at  or  near  a  crossing 
of  defendant's  railroad  and  Lincoln  Avenue  in  the  Vil- 
lage of  Glencoe  on  October  18,  1909.  Negligence  is 
charged  in  the  alleged  failure  of  the  defendant  to  man- 
age, operate  and  control  its  train  with  proper  care, 
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specifically  in  failing  to  use  a  bell  or  whistle,  and  in 
running  at  a  dangerous  rate  of  speed.  Negligence  is 
also  charged  in  the  alleged  failure  of  the  defendant 
to  station  a  flagman  or  watchman  upon  the  crossing  to 
give  warning  of  the  approach  of  the  train. 

The  plaintiff  insists  that  the  verdict  was  contrary 
to  the  manifest  weight  of  the  evidence ;  that  there  were 
errors  in  the  giving  of  instructions  as  tendered  by  the 
defendant,  and  in  the  refusal  to  give  an  instruction 
requested  by  the  plaintiff;  that  there  were  errors  in 
the  admission  and  exclusion  of  evidence ;  that  improper 
statements  to  the  jury  were  made  by  counsel  for  de- 
fendant, and  that  counsel  for  plaintiff  was  improperly 
refused  permission  to  give  to  the  jury  in  his  opening 
statement  the  application  of  the  law  to  the  facts  under 
the  declaration  as  counsel  conceived  it  to  be. 

It  is  urged  by  the  plaintiff  that  the  facts  disclosed 
by  the  record  show  so  manifestly  the  right  of  the  plain- 
tiff to  recover  that  the  court  should  have  granted  a 
new  trial.  On  the  other  hand,  the  claim  is  made  by 
the  defendant  that  the  facts  are  so  manifestly  with 
the  defendant  that  even  if  error  occurred  in  the  trial 
the  judgment  should  not  be  reversed,  substantial  jus- 
tice having  been  done. 

After  a  painstaking  examination  of  the  record,  we 
have  reached  the  conclusion  that  the  casfe  was  one  that 
properly  should  have  been,  as  it  was,  submitted  to  the 
jury.  We  are  also  of  the  opinion  that  the  court  did 
not  err  in  refusing  to  grant  a  new  trial,  based  upon 
the  proposition  that  the  manifest  weight  of  the  evi- 
dence was  with  the  plaintiff. 

A  large  part  of  the  argument  is  devoted  to  questions 
presented  by  the  instructions.  Thirty-five  instructions 
were  read  to  the  jury,  fifteen  as  proffered  by  the  plain- 
tiff and  twenty  as  requested  by  the  defendant.  These 
instructions  presented  to  the  jury,  with  more  detail 
than  seems  to  have  been  necessary,  the  respective  theo- 
ries of  the  parties  and  the  law  of  the  case  as  applicable 
to  such  theories,  respectively.    There  were  also  the 
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usual  general  instructions  upon  the  questions  of  rea- 
sonable doubt,  burden  of  proof ,  as  to  what  constitutes 
preponderance  of  the  evidence,  etc.  We  have  carefully- 
considered  the  objections  made  by  counsel  for  plaintiff 
to  the  instructions  given  at  the  request  of  defendant, 
and  are  unable  to  say  that  the  instructions  are  erro- 
neous to  such  an  extent  as  to  require  reversal  of  the 
judgment.  We  think  the  instruction  offered  by  the 
plaintiff  but  not  given,  which  had  to  do  with  the  dis- 
tinction between  **the  satisfaction  of  the  jury  beyond 
all  reasonable  doubf  and  their  **  satisfaction  by  a  pre- 
ponderance of  the  evidence,**  was  sufficiently  covered 
by  other  instructions.  Each  one  of  nine  or  more  in- 
structions tendered  by  the  defendant  directed  the  jury 
to  find  a  verdict  for  the  defendant  provided  the  jury 
found  the  facts  to  be  as  stated  in  an  earlier  part  of 
the  instruction.  We  think  the  instructions  should  have 
been  much  fewer  in  number.  However,  the  charge  of 
the  court,  taken  as  a  whole,  we  think  fairly  advised 
the  jury  as  to  the  relative  duties  and  rights  of  the 
parties. 

The  plaintiff  offered  in  evidence  a  photograph  show- 
ing Lincoln  Avenue  and  the  two  main  tracks  of  the 
railroad  crossing  the  same.  It  was  at  or  near  this 
crossing  that  the  accident  occurred.  The  photograph 
also  shows  the  two  main  tracks  of  an  electric  road  at 
Lincoln  Avenue,  running  nearly  parallel  with  defend- 
ant 's  tracks.  This  photograph  seems  to  have  been  re- 
ceived in  evidence  without  objection.  There  was  also 
introduced  in  evidence,  by  agreement,  blue  prints  of  a 
plat  which  shows  Lincoln  Avenue  and  also  the  tracks 
extending  north  and  south  of  Lincoln  Avenue,  and  a 
number  of  streets  crossed  by  the  tracks,  as  well  as 
other  nearby  streets  running  in  a  northerly  and  south- 
erly direction.  There  was  also  offered  by  the  defend- 
ant, and  received  in  evidence  without  objection,  a  pic- 
ture described  as  a  ** panoramic  picture,**  showing  the 
location  of  the  tracks,  crossing,  etc.,  as  they  existed 
at  the  time  of  the  accident* 
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■ • -■ I  -  T  M^  11  -  _ 

During  the  course  of  the  trial,  which  took  place 
ahout  twenty  months  after  the  accident,  the  defendant 
caused  to  be  placed  on  its  tracks  at  Glencoe  certain 
engines  and  cars  in  what  was  said  to  be  substantially 
the  location  of  the  engines  and  cars  which  were  on  the 
tracks  at  the  time  of  the  accident,  and  had  six  pictures 
taken.  These  pictures  were  received  in  evidence  over 
the  objection  of  the  plaintiff.  The  allowance  of  their 
introduction  is  strenuously  argued  by  plaintiff  to  be  an 
error  on  account  of  which  the  judgment  should  be  re- 
versed. From  the  photographer's  testimony  it  would 
seem  that  exhibit  8  was  taken  from  a  point  on  the  side- 
walk on  the  south  side  of  Lincoln  Avenue,  six  feet  west 
of  the  west  rail  of  the  southbound  main  track,  the  front 
of  the  engine  standing  at  a  point  thirty  feet  north  of 
the  line  of  the  north  crosswalk,  which  does  not  cross 
the  track;  that  exhibit  9  was  taken  with  the  engine  in 
the  same  place,  the  camera  standing  on  the  same  walk, 
eight  feet  and  ten  inches  west  of  the  west  rail  of  the 
southbound  main  track;  that  exhibit  10  was  taken 
from  the  center  of  the  same  sidewalk,  at  a  point  50V^ 
feet  west  of  the  west  rail  of  the  southbound  main  track, 
with  the  engine  in  the  same  place  as  in  the  former 
ones;  that  exhibit  11  was  taken  from  the  same  point 
as  No.  10,  50%  feet  west  of  the  west  rail  of  the  south- 
bound main  track,  the  front  end  of  the  engine  standing 
ten  feet  north  of  the  north  edge  of  the  sidewalk,  which 
is  on  the  south  side  of  the  street;  that  exhibit  12  was 
taken  from  a  point  on  the  south  sidewalk,  36i^  feet 
west  of  the  west  rail  of  the  soutbound  main  track, 
with  the  front  end  of  the  engine  ten  feet  north  of  the 
north  edge  of  the  sidewalk  on  the  south  side  of  Lin- 
coln Avenue ;  that  exhibit  13  was  taken  with  the  cam- 
era pointing  to  the  north,  the  camera  being  in  the  cen- 
ter of  the  south  sidewalk  seven  feet  west  of  the  west 
rail  of  the  southbound  main  track,  and  the  engine  ten 
feet  north  of  the  north  edge  of  the  south  sidewalk. 
On  cross-examination  the  photographer  stated  that  the 
various  positions  of  the  cars  and  engines  were  se- 
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lected  by  an  attorney  for  the  defendant,  as  were  the 
various  positions  in  which  the  camera  was  placed ;  that 
a  station  agent  of  the  defendant  took  the  measure- 
ments ;  that  he,  the  photographer,  could  form  no  judg- 
ment as  to  distances  by  looking  at  the  picture,  and  that 
in  his  opinion  no  other  person  looking  at  the  picture 
could  judge  the  distances  accurately.  He  further  tes- 
tified, **The  photograph  simply  shows  it  as  it  is  in 
proportion,  the  same  as  it  would  be  to  a  person  stand- 
ing on  the  crossing  there  between  the  tracks.  It  would 
be  just  as  it  is  in  the  photograph. ' '  The  station  agent 
testified  that  the  photographs  were  taken  at  the  vari- 
ous places  heretofore  mentioned,  and  it  is  the  conten- 
tion of  the  defendant  that  these  places  were  such  as  to 
cause  the  pictures  to  show  the  standing  train,  located 
as  it  was  by  the  different  witnesses,  respectively,  in 
their  testimony. 

In  Lake  Erie  &  W.  R.  Co.  v.  Wilson,  189  111.  89,  the 
general  rule  is  stated  to  be  ''that  photographs  stand 
on  the  same  footing  as  a  diagram,  map,  plan  or  model, 
and  that  a  photograph  is  a  legitimate  mode  of  proving 
a  condition  which  can  be  shown  by  a  representation  of 
that  sort.  It  rests,  to  some  extent,  upon  the  credit  of 
witnesses,  in  the  same  way  as  a  map,  plat  or  plan ;  but 
that  fact  furnishes  no  reason  for  excluding  it  as  evi- 
dence. •  *  *  Each  party  has  the  same  opportunity 
to  offer  evidence  as  to  whether  the  picture  correctly 
represents  the  appearances.  The  preliminary  proof  of 
the  correctness  of  the  picture,  the  ability  of  the  opera- 
tor and  the  accuracy  of  the  instrument  is  addressed  to 
the  court,  and  it  is  not  error  to  exclude  photographs 
taken  a  long  time  after  an  accident,  where  the  situation 
has  been  changed  and  the  operator  is  shown  to  be  in- 
experienced."  The  exclusion  of  a  photograph  made 
under  circumstances  coming,  as  the  court  held,  under 
the  general  rule  as  above  set  forth,  was  declared  to  be 
erroneous. 

In  the  case  now  under  consideration  the  two  photo- 
graphs offered,  one  each  by  the  parties,  respectively, 
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and  received  without  objection,  as  well  as  the  blue- 
print introduced  by  agreement,  come  strictly  within 
the  rule.  We  do  not  think  the  same  may  be  said  as  to 
the  six  photographs  offered  for  purposes  of  illustra- 
tion. ^ 

In  the  case  of  Chicago  &  E.  I.  E.  Co.  v.  Crose,  214 
HI.  602,  it  is  said  that  photographs  offered  in  evidence 
for  the  purpose  of  contradicting  witnesses  or  explain- 
ing a  transaction  are  only  competent  when  they  are 
shown  to  have  been  so  taken  as  correctly  to  exemplify 
the  actual  situation,  circumstances  and  surroundings 
at  the  time.  **When  the  situation  and  surrounding 
circumstances  are  subject  to  change,  photographs,  to 
be  of  any  value  as  evidence,  must  be  shown  to  have 
been  taken  at  the  time  when  the  situation  and  sur- 
roundings are  unchanged.'* 

Plaintiff  had  no  power  to  cause  like  pictures  to  be 
taken;  he  had  no  control  over  the  engine  and  cars, 
and  no  one  representing  him  was  present  at  the  time 
the  pictures  were  taken.  He  did  not  have  (to  make  use 
of  language  similar  to  that  employed  in  the  case  of 
Lake  Erie  &  W.  B.  Co.  v.  Wilson,  supra)  opportunity 
to  offer  evidence  as  to  whether  the  pictures  correctly 
represented  the  situations  as  they  were  severally  pre- 
sented. The  record  bears  out  the  statement  of  defend- 
ant's counsel  that  it  was  admitted  by  both  parties  that 
an  engine  and  train  of  cars  stood  just  north  of  the 
north  sidewalk  on  Lincoln  Avenue;  that  plaintiff's 
witnesses  claimed  that  this  engine  and  train  of  cars 
were  about  ten  feet  north  of  said  sidewalk,  and  that 
defendant 's  witnesses  stated  that  the  engine  and  train 
of  cars  stood  thirty  feet  north  of  said  sidewalk.  It 
was  not  admitted,  however,  by  the  plaintiff  that  when 
the  two  sets  of  pictures  were  taken  the  engine  and 
train  of  cars  were  placed  respectively  about  ten  feet 
north  of  the  sidewalk  and  thirty,  feet  north  of  the  side- 
walk. Defendant's  station  agent  testified  that  they 
were  so  placed,  but  the  plaintiff  had  no  means  of  as- 
certaining the  accuracy  of  this  statement. 
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In  the  case  of  Ellis  v.  Flannigan,  253  111.  397,  it  was 
sought  to  corroborate  the  testimony  of  a  witness  (that 
the  testatrix  of  a  will  when  sitting  in  a  certain  chair 
could  not,  by  turning  her  head  and  body,  see  any  ob- 
ject which  was  directly  behind  her)  by  showing  a  photo- 
graph of  the  room  taken  four  weeks  after  the  death  of 
the  testatrix.  The  photograph  showed  the  table  and 
the  chair  in  which  the  testatrix  sat,  arranged,  as  the 
witness  testified,  in  the  relative  positions  which  they 
occupied  on  the  day  the  will  was  attested.  The  wit- 
ness was  the  sister  of  the  contestant  of  the  will,  and 
testified  that  the  latter  assisted  her  in  arranging  the 
furniture  in  the  position  she  claimed  each  piece  oc- 
cupied on  the  day  of  the  execution  of  the  will.  It  was 
held  that,  made  under  these  circumstances,  the  photo- 
graph was  improperly  admitted.  As  we  understand 
the  case,  the  fact  that  the  witness  was  a  sister  of  the 
contestant  could  have  been  important  only  as  showing 
her  interest  in  the  matter.  We  do  not  understand  (as 
has  been  suggested)  the  court  in  using  the  phrase 
** under  such  circumstances*'  to  base  the  decision 
merely  upon  the  fact  that  the  witness  was  a  sister  of 
contestant,  and  that  the  contestant  assisted  in  arrang- 
ing the  scene,  but  upon  the  broader  ground  of  lack  of 
equal  opportunity,  as  more  fully  discussed  in  Chicago 
&  E.  I.  R.  Co.  V.  Crose,  supra. 

When  a  deputy  coroner  was  upon  the  stand  the  plain- 
tiff offered  to  show  by  him  that  the  verdict  of  the  cor- 
oner's jury  was  based  upon  the  testimony  of  John  A. 
Green,  John  D.  Johnson,  Ben  Sutor  and  Oscar  Ander- 
son. These  are  the  names  as  given  in  the  record,  but 
we  are  asked  to  assume  that  the  persons  referred  to 
are  John  A.  Grant,  the  plaintiff,  John  D.  Dickson, 
locomotive  engineer,  Ben  Swetters,  defendant's  con- 
ductor, and  Oscar  Anderson,  locomotive  fireman.  The 
three  persons  last  named  were  witnesses  for  the  de- 
fendant, but  the  plaintiff's  testimony  was  not  taken. 
An  objection  made  to  the  proof  offered  was  sustained, 
and  error  is  predicated  upon  this  action  of  the  court. 
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We  do  not  think  such  ruling  cause  for  reversal.  The 
jury  were  instructed  at  the  request  of  the  plaintiff 
to  the  effect  that  the  verdict  of  the  coroner's  jury  was 
only  prima  facie  proof  of  the  various  circumstances 
therein  stated,  and  that  if  after  considering  the  evi- 
dence as  a  whole  the  jury,  from  a  preponderance  of 
the  evidence,  found  any  fact  differently  from  the  way 
it  was  stated  in  the  coroner's  verdict,  they  had  the 
right  to  find  in  such  respect  cohtrary  to  the  coroner's 
verdict  and  were  not  concluded  thereby.  Depositions 
taken  before  a  coroner  are  not  competent  for  any  pur- 
pose, imless  it  be  to  show  that  a  witness  at  the  trial 
contradicted  what  he  stated  before  the  coroner. 
Eiiights  Templar  &  Masons'  Life  Indemnity  Co.  v. 
Crayton,  209  HI.  550.  It  was  not  important  to  the 
jury  to  know  that  Grant,  the  plaintiff,  was  a  witness 
before  the  coroner's  jury.  Dickson,  Swetters  and  An- 
derson were  all  called  by  the  defendant,  and  the  plain- 
tiff had  an  opportunity  to  question  them  upon  the  evi- 
dence given  before  the  coroner's  jury,  and  to  some 
extent  availed  himself  of  this  privilege.  We  think 
the  fact,  if  it  was  a  fact,  that  they  and  Grant  were  the 
only  witnesses  at  the  inquest  immaterial. 

We  find  it  unnecessary  to  consider  other  points  dis- 
cussed in  the  briefs.  For  the  error  pointed  out  the 
judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Mayer  Brofhers  Company,  Appellee,  v.  John  Farenti,  Appellant. 

Gen.  Ko.  17,368. 

1.  JxnwMBNTS — alight  grammatical  error.    Judgment  will  not  be 
reyersed  for  slight  grammatical  error  in  the  order. 

2.  Damaqes — appeal  prosecuted  for  delay.    The  appellate  court 
will  assess  damages  when  a  friyolous  appeal  is  taken  for  delay. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablbs 
A.  McDonald,  Judge,  presiding.     Heard  in  the  Branch  Appellate 
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Court  at  the  October  term,  1911.    Affirmed  witb  damages.    Opinion 
filed  January  14»  1913. 

Albbbt  0.  N.  GxjAiiANO,  for  appellant. 
William  Sl  Nbwbubgeb,  for  appellee. 

Mb.  Pbesiding  Justice  Clabk  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  entered  in  favor 
of  the  appellee  and  against  the  appellant  for  $1,033.93 
(erroneously  stated  in  the  abstract  to  be  $10,033.93). 
No  bill  of  exceptions  is  included  in  the  record.  The 
only  error  complained  of  is  that  in  the  closing  part  of 
the  judgment  order  the  language  used  is,  **  together 
with  his  costs  and  charges  in  this  behalf  expended, '* 
etc.,  instead  of  **  together  with  its  costs  and  charges 
in  this  behalf  expended, ' '  etc. 

We  do  not  regard  this  slight  grammatical  error  as 
sufficient  to  warrant  a  reversal  of  the  judgment.  The 
judgment  will  therefore  be  affirmed,  and  the  court,  be- 
ing of  the  opinion  that  the  appeal  herein  was  prose- 
cuted for  delay,  assesses  damages  in  favor  of  the  said 
appellee  and  against  the  said  appellant  in  the  sum  of 
one  hundred  dollars  for  such  delay,  for  which  sum  the 
said  appellee  shall  have  judgment  in  addition  to  the 
costs. 

Afflrmed  mth  additional  costs^ 


J.  B.  Inderrieden  Company  v.  Owen  Y.  ADen  et  al. 

J.  B.  Inderrieden  Company,  Flaintill  in  Error,  v.  United  Statei 

National  Bank  of  Newberg,  Or^on,  et  al.,  Defendants 

in  Error. 

Gen.  Ko.  17,762. 

1.    ArrACHMXifT—ipriaritiea  "between  creditors.    Where  money  la 
advanced  by  a  bank  under  a  yerbal  agreement  that  certain  fruit  is 
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to  become  its  property,  and  such  fruit  Is  sold  and  the  bills  of  lading 
and  drafts  in  its  fkvor  are  delivered  to  the  bank  and  sent  to  its 
agents,  who  collect  the  proceeds,  an  equitable  lien  exists  in  behalf 
of  the  bank  superior  to  that  of  a  subsequent  attaching  creditor. 

2.  Garnishment — rights  of  equitable  ovmers.  In  garnishment 
courts  of  law  will  notice  and  protect  the  interests  of  equitable 
owners. 

3.  Pledges — rights  of  pledgee  who  makes  advances.  Where 
fruit  and  the  proceeds  therefrom  are  pledged  to  a  bank  as  security 
for  advances  and  on  sale  thereof  the  bills  of  lading  with  drafts 
attached  are  delivered  to  the  bank,  a  special  property  is  vested  in 
the  bank  entitling  it  to  the  proceeds  of  the  sale  to  the  extent  required 
for  the  payment  of  such  advances. 

4.  Pledges — what  shows  intention  t?Mt  pledgee  receive  proceeds 
of  sale  of  goods.  It  is  the  intention,  where  fruit  and  the  proceeds 
therefrom  are  pledged  as  security  for  advances,  that  the  pledgee  shall 
receive  the  proceeds  of  the  sale  thereof  in  payment  of  such  advances, 
when  drafts  attached  to  the  bills  of  lading  are  made  out  to  the 
pledgee,  and  on  rejection  of  the  fruit,  a  sale  la  made  on  his  orders, 
the  proceeds  are  garnisheed  in  the  hands  of  his  agents,  and  the 
pledgor  exercises  no  independent  authority  over  the  fruit  after  the 
delivery  of  the  bills  of  lading  to  the  pledgee. 

5.  Pledges — attaching  creditor  of  pledgor.  Where  goods  and 
the  proceeds  therefrom  are  pledged  and  the  proceeds  are  collected 
by  the  pledgee's  agent,  the  possession  thereof  so  f^r  as  an  attaching 
creditor  of  the  pledgor  is  concerned  is  the  possession  of  the  pledgee. 

6.  Attachment — nonresidence  of  debtor.  Where  attachment  is 
on  the  mere  ground  of  nonresidence  of  the  debtor,  the  attaching 
creditor  can  acquire  only  the  debtor's  rights  existing  when  attach- 
ment was  levied  and  the  question  of  the  ownership  of  the  property 
at  that  time  is  raised. 

7.  Pledges — rights  of  pledgee  to  proceeds  of  sale  of  goods  pledged. 
Where  fruit  and  its  proceeds  are  pledged  for  advances  for  which 
notes  are  given,  and  a  creditor  of  the  pledgor  attaches  the  proceeds 
in  the  hands  of  an  agent  of  the  pledgee,  the  pledgor  cannot  assert 
rights  thereto  as  against  the  pledgee,  and  such  pledgee's  right  is 
not  affected  by  taking  additional  evidence  of  the  indebtedness  from 
the  pledgor  while  title  to  the  proceeds  is  in  controversy. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables  M. 
Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  January  14,  1913. 

Miller,  Starb,  Packard  &  Peckham,  for  plaintiff  in 
error;  Charles  L.  Cobb,  of  counsel. 

SiLBEB,  Isaacs,  Silber  &  Wolet,  for  defendant  in 
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error,  IT.  S.  Nat.   Bank;   Fbbderiok   D.    Silbeb  and 
James  D.  Wolby,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

The  sole  question  here  involved  is  whether  or  not, 
on  the  facts  disclosed,  the  funds  in  the  hands  of  the 
First  National  Bank  of  Chio€igo,  garnishee  in  an  at- 
tachment suit  brought  by  plaintiff  in  error  against  one 
W.  G.  Allen,  a  nonresident,  doing  business  as  the  Allen 
Fruit  Company,  were  properly  awarded  to  defendant 
in  error,  a  bank  of  Newberg,  Oregon,  on  its  interplea. 

The  undisputed  facts  are  that  said  Newberg  bank 
advanced  $3,125.45  to  said  Allen  for  purchasing,  caring 
for  and  marketing  prunes  gathered  in  the  fall  of  1907, 
for  which  he  gave  his  notes  as  the  advances  were  made. 
The  loans  were  made  on  a  verbal  agreement  that  the 
prunes  should  become  the  property  of  said  bank, 
should  be  stored  in  a  warehouse  and  insured  for  its 
account,  sold  by  Allen,  and  when  sold,  that  the  drafts 
with  bills  of  lading  attached  should  be  delivered  to  it 
for  collection  and  application  to  the  payment  of  such 
notes,  the  excess,  if  any,  to  be  applied  to  another  un- 
paid note  previously  given  for  $2,420.15.  All  the 
money  advanced  was  employed  in  securing  the  fruit 
in  the  maimer  aforesaid,  and  later,  when  a  sale  thereof 
was  made  to  Tooker  &  Company  of  Chicago,  the  Allen 
Fruit  Company,  through  its  authorized  agents  made 
drafts  for  $4,649.15  on  Tooker  &  Company  payable  to 
the  order  of  intervener  and  delivered  them  to  it  to- 
gether with  the  bills  of  lading  attached,  acknowledg- 
ing receipt  by  the  railway  company  from  the  Allen 
Fruit  Company  of  the  prunes  consigned  to  its  order 
with  directions  to  notify  Tooker  &  Company.  The 
drafts,  with  bills  of  lading  attached,  were  forwarded 
to  Ladd  &  Tilton,  bankers  and  correspondents  of  in- 
tervener at  Portland,  Oregon,  and  by  them  to  the 
First  National  Bank  of  Chicago,  for  collection.  The 
fruit  was  rejected  by  Tooker  &  Company,  and  Allen, 
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having  received  an  offer  of  $3,000  therefor  from  one 
Frost,  communicated  the  fact  to  intervener,  and  it 
thereupon  instructed  its  correspondents  at  Portland 
to  accept  Frost's  offer,  deliver  the  bills  of  lading  and 
return  the  drafts — all  of  which  was  done,  and  it  still 
holds  the  dishonored  drafts.  After  the  First  National 
Bank  of  Chicago  surrendered  the  bills  of  lading  and 
received  the  $3,000  it  was  summoned  as  garnishee. 
In  the  meantime  Allen  had  renewed  his  notes  to  the 
bank  and  no  credit  was  given  him  on  its  books  for  the 
$3,000  in  question. 

It  is  urged  in  view  of  these  facts  that  no  title  to  the 
prunes  or  the  proceeds  therefrom  passed  to  interven- 
er. As  we  view  them,  it  matters  little  whether  it  got 
title  or  not,  for  if  the  legal  title  did  not  pass,  the  trans- 
action manifestly  would  have  created  an  equitable 
lien  in  favor  of  intervener  which  could  have  been  en- 
forced in  equity  (3  Pom.  Eq.  Jur.  sees.  1235,  1236, 
1283),  and  its  right  under  such  lien  would  be  superior 
to  that  of  a  subsequent  attaching  creditor  (Morris 
V.  Cheney,  51  111.  451;  Carr  v.  Waugh,  28  III  418;  Sav- 
age V.  Gregg,  150  111.  161) ;  and  courts  of  law  will  no- 
tice and  protect  the  interests  of  equitable  owners  in 
a  garnishment  proceeding  (Hodson  v.  McConnel,  12 
IlL  169 ;  Dressor  v.  McCord,  96  111.  389).  But  the  facts 
render  it  unnecessary  for  intervener  to  assert  its 
claim  under  an  equitable  lien.  Under  the  agreement 
Allen  pledged  not  only  the  fruit  but  the  proceeds 
therefrom  as  security  for  the  advances  made  to  him, 
and  when  he  delivered  to  intervener  the  bills  of  lading 
he  thereby  made  a  symbolical  delivery  of  the  fruit, 
vesting  in  the  bank  a  special  property  therein,  entitling 
it  to  the  proceeds  of  the  sale  to  the  extent  required  for 
the  payment  of  such  advances.  Taylor  v.  Turner,  87 
111.  296;  Lewis  v.  Springville  Banking  Co.,  166  111. 
311;  Walsh,  Boyle  &  Co.  v.  First  Nat.  Bank  of  Hiawa- 
tha, 228  111.  446.  And  there  can  be  no  question  that 
such  was  the  intention  of  the  parties,  for  not  only  were 
the  drafts  made  payable  to  the  order  of  intervener. 


Chicago — ^Fibst  Distmct — Januaby,  1913.     305 

Inderrieden  Co.  v.  Bank  of  Newberg,  176  111.  App.  301. 

but  when  their  payment  was  refused  and  the  fruit  re- 
jected, intervener's  title  to  the  bills  of  lading  was  so 
far  recognized  that  it  was  through  its  directions  that 
they  were  delivered  to  Frost,  and  the  sale  made  for 
$3,000,  — a  sum  less  than  it  advanced,  and  the  proceeds 
were  collected  by  and  garnished  in  the  hands  of  its 
agents  and  not  Allen's.  The  latter  exercised  no  in- 
dependent authority  over  the  fruit  after  his  delivery 
of  bills  of  lading  to  intervener.  On  the  contrary 
everything  he  did  indicated  an  intention  to  fulfill  his 
agreement  to  sell  the  same  for  the  account  of  the  inter- 
vener to  whom  he  had  pledged  the  proceeds,  which, 
being  in  the  hands  of  its  agents,  were,  so  far  as  the 
attaching  creditor  was  concerned,  in  possession  of 
intervener,  and  to  which,  as  against  the  rest  of  the 
world,  it  had  the  right  to  a  possessory  action. 

The  attachment  having  been  made  on  the  mere 
ground  of  the  nonresidence  of  the  debtor  and  there 
being  no  question  of  fraudulent  intent,  the  attaching 
creditor  could  acquire  only  the  rights  of  the  debtor  as 
they  existed  when  the  attachment  was  levied  and  only 
the  question  of  ownership  of  the  property  at  that  time 
is  raised.  Walsh,  Boyle  &  Co.  v.  First  Nat.  Bank  of 
Hiawatha,  supra.  No  right  to  the  proceeds  as  against 
the  intervener  could  have  been  asserted  by  Allen,  and 
in  our  judgment  its  right  thereto  is  not  at  all  affected 
by  the  fact  that  subsequently,  while  the  title  to  these 
funds  was  in  controversy,  it  saw  fit  to  take  from  Allen 
further  evidence  of  his  indebtedness. 

Whether,  therefore,  intervener's  rights  rested  upon 
an  equitable  lien  or  a  legal  title,  they  were  superior 
to  the  attaching  creditor's,  and  the  judgment  in  its 
favor  will  be  aflSrmed 

Affirmed. 


Vol.  ctxxvi — ^20 
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Jolin  0.  Honinger  Company,  Appellee,  v.  Bichaxd  F.  Oloede, 

Appellant. 

Gen.  No.  17,773. 

Appeals  and  wasoiBB^fudgment.  Where  on  trial  before  a  court 
the  record  shows  appellant  is  entitled  to  a  credit,  the  Jud£;ment  may 
be  reyersed  and,  after  making  the  deduction.  Judgment  entered  for 
the  balance,  each  party  to  pay  his  own  costs. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hoir.  Wiujaic 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Reyersed  and  Judgment  here. 
Opinion  filed  January  14,  1913. 

Bybon  W.  Weight,  for  appellant. 
DhjIiASd  B.  Bakeb,  for  appellee. 

Mb.  Jitstiob  Babkes  delivered  the  opinion  of  the 
court. 

Appellant  was  indebted  to  appellee  for  building  mar 
terial.  He  claimed  that  the  amount  sued  for  was  ex- 
cessive; that  some  of  the  material  was  defective  and 
some  broken;  that  it  was  to  be  delivered  at  his  place 
of  business;  that  he  was  entitled  to  credit  for  thirty- 
one  dollars  paid  for  freight  charges  and  teaming  in 
making  deliveries,  and  that  he  had  demanded  but  had 
not  received  itemized  statements  of  the  account.  The 
court 's  finding  and  judgment  were  for  $466.55. 

The  record  sufficiently  shows  that  statements  of  the 
account  were  not  only  mailed  to  appellant  and  that  he 
afterwards  promised  payment,  but  that  he  was  told 
the  amount  of  the  balance  and  promised  to  pay  it. 
The  evidence,  however,  supports  his  claim  for  the 
credit  of  thirty-one  dollars.  There  was  no  proof  of 
the  amount  of  loss,  if  any,  from  broken  or  defective 
material.  The  finding  of  the  court  was  justified  ex- 
cept so  far  as  it  failed  to  give  appellant  credit  for 
thirty-one  dollars.  As  such  credit  should  have  been 
given,  and  as  no  errors  were  committed  that  would 
justify  us  in  remanding  the  case  for  a  new  trial,  the 
judgment  will  be  reversed  and  judgment  entered  here 
for  $435.55,  each  party  to  pay  his  own  costs 

Reversed  and  judgment  here. 
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Hary  A.  Stery,  Flaintill  in  Error,  v.  Cafholio  Order  of  Foresten, 

Defendant  in  Error. 

Qen*  No.  17,796. 

1.  Reformation  or  inbtbumknts — heneftt  certificates.  Complain- 
ant beneficiary  named  in  a  benefit  certificate  issued  by  defendant, 
a  fraternal  society,  in  order  to  sustain  a  bill  to  reform  the  contract 
for  mutual  mistake,  must  show  by  clear  and  satisfactory  evidence 
that  the  mistake  was  made  by  both  parties  at  the  time  the  certificate 
was  issued. 

2.  Fratebnax*  oenetit  BocirriEs — estoppel.  In  a  suit  to  reform  a 
certificate  of  insurance,  a  mistake  of  a  subordinate  officer  in  collecting 
assessments  does  not  estop  defendant,  a  fraternal  society,  from  deny- 
ing there  was  a  mistake  by  its  high  court  in  Issuing  the  certificate. 

3.  Fraternal  BENEFrr  societies — reformation  of  certificate. 
Where  deceased  in  applying  for  membership  to  a  fraternal  society 
fills  in  the  amount  of  insurance  as  $1,000  and  tells  the  local  secre- 
tary his  insurance  is  for  $2,000,  who  not  haying  looked  at  the  initia- 
tion card  accepts  assessments  on  $2,000,  and  the  high  court  issues 
the  certificate  for  $1,000,  there  is  not  a  mutual  mistake  in  issuing  the 
certificate,  and  a  bill  by  the  beneficiary  for  reformation  is  properly 
dismissed. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Faklin  Q.^ 
Ball,  Judge,  presidlug.    Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1911.    Affirmed.    Opinion  filed  January  14,  1913. 

O'Bbyan  &  Mabshall,  for  plaintiflf  in  error;  Edw, 
O'Bbyan,  of  counsel. 

Edmund  S.  Cummings,  for  defendant  in  error. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Complainant  is  the  widow  of  Thomas  F.  Seery  and 
the  beneficiary  named  in  a  benefit  certificate  for  $1,000 
issued  to  said  Seery  by  tlie  defendant,  a  fraternal 
beneficiary  society  organized  under  the  lodge  or  sub- 
ordinate court  plan.  Upon  the  theory  that  a  mutual 
mistake  was  made  as  to  the  amount  of  said  certificate, 
the  bill  was  filed  praying  that  the  contract  of  insur- 
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ance  be  reformed  so  that  the  amount  would  read 
$2,000  instead  of  $1,000,  and  that  defendant  be  decreed 
to  pay  the  full  $2,000. 

Following  the  regular  procedure,  it  appears  that 
Seery  signed  a  written  application  for  membership, 
dated  June  6, 1907,  made  out  for  a  benefit  of  $1,000  by 
the  local  medical  examiner  by  whom  he  was  examined ; 
that  a  report  of  the  examination  was  forwarded  with 
the  application  to  the  high  medical  examiner  for  his 
approval ;  that  the  latter  approved  of  such  report  June 
8,  1907,  and  on  the  same  day  signed  and  forwarded  to 
the  subordinate  court  a  card  called  **the  certificate  of 
initiation,'*  by  which  it  was  advised  that  he  had  ap- 
proved said  medical  examination  for  the  amount  of 
$1,000 ;  that  Seery  was  initiated  July  3,  1907,  and  the 
fact  thereof  together  with  the  facts  of  his  place  of 
birth  and  age,  and  payment  of  a  benefit  fee  of  $2.10 
(the  amount  required  for  $2,000),  were  indorsed  on 
said  card,  which  was  then  returned  to  the  high  court, 
and  from  which  notations  were  made  on  the  books  of 
the  high  court  that  the  amount  of  his  insurance  was 
$1,000  and  the  rate  of  assessment  $1.05 ;  and  that  there- 
upon a  benefit  certificate  of  insurance  for  $1,000  was 
issued  and  transmitted  to  the  subordinate  court. 
Through  negligence  or  inadvertence  the  certificate  re- 
mained there  undelivered  until  Seery  *s  death  about 
five  months  later. 

Seery  manifestly  intended  to  apply  for  a  benefit  of 
$2,000,  and  paid  the  advance  fee  and  assessment  rate 
($2.10)  for  that  amount  of  insurance.  This  happened 
because  the  local  recording  secretary,  instead  of  con- 
sulting the  ** initiation  card"  for  the  amount  of  Seery 's 
insurance,  when  he  was  initiated,  acted  upon  his  state- 
ment that  it  was  for  $2,000.  The  high  court,  how- 
ever, called  for  and  received  from  the  subordinate 
court  assessments  against  Seery  on  the  basis  of  $1,000 
only. 

Assuming  that  Seery  intended  to  apply  for  a  bene- 
fit of  $2,000,  and  that  the  local  medical  examiner,  by 
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his  mistake  and  not  Seery's,  inserted  the  wrong 
amount  in  the  application,  and  that  complainant  can 
properly  ask  for  the  relief  prayed  for,  yet  it  was  in- 
cumbent npon  complainant  to  show  by  clear  and  satis- 
factory evidence  that  the  issuance  of  the  certificate 
for  $1,000  only  was  the  result  of  a  mistake  by  both  par- 
ties,— that  is,  that  the  mistake  was  mutual  (Emery 
V.  Mohler,  69  Dl.  221;  Seeley  v.  Baldwin,  185  lU.  211) ; 
and  the  evidence  of  mutuality  in  the  mistake  should 
relate  to  the  time  of  its  issuance,  and  show  ^^that  at 
that  particular  time  the  parties  intended  to  say  a 
different  thing  and  by  mistake  of  fact  expressed 
another."    Matthews  v.  Whitethorn,  220  111.  36. 

It  appears  that  the  high  medical  examiner  is  the 
officer  who  passes  upon  the  amount  for  which  a  certi- 
ficate shall  issue,  and  that  he  may  even  approve  of  the 
application  for  an  amount  less  than  the  sum  asked  for. 
His  approval  calls  for  the  exercise  of  his  judgment 
as  a  physician  upon  the  medical  examination  and  local 
examiner's  report,  and  is  not  controlled  by  the  terms 
of  the  application  or  amount  of  fees  advanced.  And 
the  high  court  is  governed  solely  by  his  approval  in 
fixing  the  amount  for  which  the  certificate  shall  issue. 
Unless,  therefore,  he  made  a  mistake,  the  defendant 
society  made  none  in  issuing  the  certificate.  No  claim 
is  made  that  he  made  a  mistake  or  that  there  was  any- 
thing before  him  to  suggest  that  one  had  been  made 
by  others. 

But  it  is  urged  that  the  high  court  is  estopped  from 
denying  that  it  made  a  mistake ;  that  it  was  bound  to 
take  notice  that  the  applicant  had  paid  a  benefit  fee 
for  $2,000  insurance  before  it  issued  the  certificate. 
Notwithstanding  such  fact,  it  was  bound  to  issue  to  the 
applicant  insurance  for  only  such  amount  as  the  high 
medical  examiner  had  approved.  It  cannot  be  said 
that  Seery  was  induced  to  take  a  different  course  of 
action  to  his  detriment  by  reason  of  anything  done  by 
the  high  court,  or  for  that  matter  by  tiie  subordinate 
court.    He  was  required  to  pay  more  money  than  nee- 
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essary  but  money  paid  out  by  mistake  is  recoverable. 
He  could  not  claim  a  right  to  any  greater  insurance 
than  the  defendant 's  agents  authorized  so  to  act  would 
allow  on  the  face  of  the  papers  regularly  submitted. 

Estoppel  is  also  urged  on  the  ground  that  the  sub- 
ordinate court  continued  to  receive  assessment  fees 
from  Seery  on  the  basis  of  $2,000,  and  that  the  rela- 
tionship of  agency  existing  between  the  society  and  its 
subordinate  court  makes  the  acts  of  the  latter  in 
collecting  such  assessments  binding  upon  it.  The  case 
at  bar  is  not  analogous  to  cases  cited  in  support  of  the 
proposition.  In  those  cases  the  society  was  not  per- 
mitted to  claim  exemption  from  liability  to  pay  a  bene- 
fit on  the  ground  that  a  member  had  violated  its  rules 
or  by-laws  when  such  violation  was  with  the  full  knowl- 
edge of  the  subordinate  lodge.  No  such  question  arises 
here.  The  question  here  is  whether  a  mistake  was 
actually  made  by  the  high  court  in  the  issuance  of  the 
benefit  certificate,  and  it  is  not  precluded  from  show- 
ing the  real  facts  connected  with  its  issuance.  To  show 
a  mistake  on  its  part,  it  would  have  to  appear  that 
those  called  upon  to  act  in  issuing  it  intended  to  issue 
it  for  $2,000  and  by  mistake  of  fact  made  it  for  $1,000 
(Matthews  v.  Whitethorn,  supra) ;  but  in  view  of  the 
course  of  procedure  followed,  this  cannot  be  said. 

Seery  himself  made  the  first  mistake  when  he  signed 
his  application  for  a  different  amount  than  he  intended 
to  apply  for.  He  was  bound  to  know  its  contents  in 
the  absence  of  any  fraud  practiced  upon  him.  As  a 
result  of  his  mistake  he  told  the  recording  secretary 
that  his  benefit  insurance  was  $2,000.  The  secretary, 
instead  of  consulting  his  **  initiation  card,^'  made  a 
mistake  in  acting  on  his  statement  and  collecting  from 
him  an  advance  fee  and  assessments  at  the  rates  for 
$2,000.  But  all  mistakes  of  the  subordinate  officers 
were  made  after  the  official  action  on  the  question  of 
the  amount  of  insurance  had  been  regularly  taken  by 
the  high  court,  and  have  no  tendency  to  show  that  a 
mistake  was  made  at  the  particular  time  of  issuing  the 
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benefit  certificate.  The  facts  of  the  case,  in  our  judg- 
ment, are  not  such  as  call  for  an  application  of  the 
doctrine  of  agency  or  the  doctrine  of  estoppel,  so  as  to 
bind  the  defendant  society  for  any  other  amount  than 
the  certificate  called  for. 

The  decree  dismissing  the  the  bill  for  want  of  equity 
is  affirmed. 

Afflrmed. 


Ibiy  Bottigliero  cft  al.,  on  appeal  of  Hary  Bottigliero,  Appenants, 

V.  Felicia  Cozd,  Appellee. 

Gen.  Ho.  17,829. 

1.  Affkalb  and  wsbobs— master's  report,  A  master's  report  in- 
serted in  an  alleged  certificate  of  evidence,  certified  as  an  original 
document  and  by  stipulation  incorporated  into  the  transcript  of 
record,  is  not  properly  in  the  record  and  is  not  considered  by  the 
court  of  review. 

2.  Judgments — vacation.  A  decree  or  judgment  may  be  vacated 
at  a  subsequent  term  where  the  motion  is  made  during  the  term  at 
which  it  is  entered  and  continued. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  William 
Fbnimobb  Coopeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  January 
14,  1913. 

H.  F.  ]>i0KiNS0K  and  William  Tatgb,  for  appel- 
lants. 

Gbobob  H.  Mason,  for  appellee. 

Mb.  Justiob  Babnbs  delivered  the  opinion  of  the 
court. 

The  decree  appealed  from  is  based  entirely  upon 
the  master's  report  including  the  evidence  submitted 
therewith  and  made  a  part  thereof,  which,  of  course, 
became  a  part  of  the  record  when  filed,  and  which  we 
cannot  review  except  when  presented  in  the  form  of  a 
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transcript  of  record.  Instead  of  being  so  presented, 
it  has  been  inserted  in  an  alleged  certificate  of  evi- 
dence which  has  been  certified  here  as  an  original  docu- 
ment, and  incorporated  into  the  transcript  of  record 
by  stipulation. 

In  Beth  Hammidrash,  etc.  v.  Oakwoods  Cemetery 
Ass'n,  200  111.  480,  the  original  master's  report  and 
evidence  submitted  therewith  were  incorporated  into 
the  transcript  by  stipulation.  The  court  held  that  the 
statute  does  not  authorize  such  practice  and  that  the 
original  papers  should  have  remained  in  the  files,  and 
that  only  a  transcript  thereof  could  be  considered.  In 
Martin  v.  Todd,  211  111.  105,  the  master's  report  was, 
as  in  the  case  at  bar,  included  in  the  certificate  of  evi- 
dence. The  court  said  that  as  the  master's  report  was 
already  a  part  of  the  record,  the  certificate  of  evidence 
had  no  proper  place  in  the  record,  and  that,  with  the 
exceptions  there  cited,  a  court  of  review  acts  upon  the 
transcript  of  the  record  and  not  the  record  itself. 

The  want  of  a  complete  record,  therefore,  prevents 
us  from  considering  the  case  upon  its  merits,  and,  fol- 
lowing the  authorities  above  cited,  the  decree  will  have 
to  be  affirmed  unless  there  is  manifest  error  in  that 
part  of  the  record  properly  before  us.  It  is  urged  that 
there  is. 

The  contention  is  that  the  court  was  without  juris- 
diction to  vacate  a  former  decree  entered  at  the  prior 
October  term.  The  decree  was  vacated  at  the  Decem- 
ber term  on  a  motion  made  during  the  October  term, 
and  continued  by  different  orders  until  the  December 
term.  Counsel  cites  Radge  v.  Bemer,  30  111.  App.  182, 
which  alludes  to  the  English  Chancery  practice.  But 
there  is  no  question  that  by  our  practice  a  decree,  as 
well  as  a  common  law  judgment,  is  under  the  control 
of  the  court  during  the  term  at  which  it  is  entered, 
and  may  be  set  aside  or  vacated  during  the  term,  or 
subsequently  upon  motion^  made  during  the  term  and 
continued  to  a  subsequent  term.    Ernst  Tosetti  Brew- 
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ing  Co.  V.  Koehler,  200  111.  369 ;  17  Am.  &  Eng.  Enc. 
Law  (2nd  Ed.)  815. 

The  clerk  of  this  court  is  directed  to  detach  from 
the  transcript  in  this  cause,  on  request  of  either  party, 
the  original  papers  constituting  a  part  of  the  record 
of  the  court  below,  and  return  them  to  the  clerk  of  the 
Superior  Court  of  Cook  County. 

AiJirmed. 


Arfhur  J.  Calder,  Defendant  in  Error,  v.  City  of  Chioago,  Plaintiff 

in  Error. 

Gen.  No.  17,837. 

1.  Pensions — retired  member  of  fire  department.  To  entitle  a 
retired  member  of  the  fire  department  to  a  pension  under  Act  of 
May  24,  1877,  section  7,  he  must  show,  besides  ten  years'  service, 
the  payment  of  all  assessments  before  ceasing  to  be  an  active  mem- 
ber, compliance  with  all  of  the  rules  and  regulations  lawfuUy 
established  by  the  board  and  payment  of  aU  assessments  after  he 
ceased  to  be  a  member. 

2.  Mandamus — flremen*8  pensions.  On  a  petition  for  mandamus 
to  compel  the  trustees  of  a  firemen's  pension  fund  to  enroll  petitioner, 
where  the  only^ averment  with  respect  to  the  action  of  the  board  and 
the  matters  before  it  is  that  petitioner  made  application  to  be  en- 
roUed  "showing  that  at  the  time  of  his  retirement  his  salary  was 
11,200  per  annum  and  that  he  was  entitled  to  a  pension  of  |600  per 
annum,"  a  general  demurrer  to  the  petition  is  improperly  over- 
ruled. 

3.  Mandamus — flremen^s  pensions.  A  petition  for  mandamus  does 
not  lie  where  it  is  not  shown  that  the  board  of  trustees  in  refusing 
petitioner's  application  for  a  firemen's  pension  either  exceeded  or 
abused  its  powers. 

4.  Mandamus — control  of  discretion.  While  a  writ  of  mandamus 
lies  to  compel  a  subordinate  or  quasi  Judicial  tribunal  to  act  where 
it  is  its  duty  to  act,  it  cannot  require  it  to  decide  a  matter  in  a  par- 
ticular manner. 

5.  Mandamus — decision  of  hoard  of  trustees  on  application  for 
fireman's  pension  is  final.  Under  section  3  of  the  Act  of  1887  as 
amended  by  the  Act  of  1907,  the  decision  of  the  board  of  trustees 
on  an  application  for  fireman's  pension  is  final  unless  subsequently 
set  aside  by  the  board,  and  its  action  when  within  the  authority 
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and  power  conferred  by  statute  cannot  be  reviewed  on  a  petition  for 
mandamus. 

EIrror  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gib- 
bons, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1911.  Reversed  and  remanded  with  dlrectlon& 
Opinion  filed  January  14,  1913.    Rehearing  denied  January  28»  1913. 

William  H.  Sexton,  for  plaintiff  in  error;  Joseph 
F.  Grossman,  of  counsel. 

WHiLiAM  A.  Doyle,  for  defendant  in  error;  Joseph 
J.  Thompson,  of  counsel. 

Mb.  Justice  Babnbs  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  Calder,  filed  a  petition  for  man- 
damus May  25,  1908,  to  compel  the  board  of  trustees 
of  the  fireman's  pension  fund  of  the  City  of  Chicago 
forthwith  to  enroll  his  name  as  one  of  the  beneficiaries 
thereof,  and  order  payment  of  a  pension  of  six  hun- 
dred dollars  per  annum  to  him  out  of  said  fund  so 
long  as  he  shall  live,  and  to  require  said  board  and 
other  respondents  to  perform  certain  formal  acts  to 
effect  such  purpose.  Respondents  (plaintiffs  in  er- 
ror) elected  to  stand  by  their  general  demurrer  to 
said  petition,  and  error  is  assigned  to  the  order  over- 
ruling  said  demurrer  and  granting  the  writ  prayed 
for. 

The  petition  sets  forth  that  Calder  was  a  member 
of  the  fire  department  of  the  City  of  Chicago  from 
May  9, 1868,  to  July  5, 1884,  the  date  of  his  retirement, 
and  it  is  his  contention  that  by  virtue  of  such  service 
he  comes  within  the  class  of  *' retired  members''  pro- 
vided for  by  section  9  of  the  Act  approved  May  13, 
1887,  as  amended  by  the  Act  approved  June  1,  1907, 
in  force  July  1,  1907  (Hurd's  R.  S.  (Ed.  1911),  chap. 
24,  par.  411),  said  action  saving  the  benefits  of  said 
act  to  ** retired  members  of  the  department"  then 
entitled  to  pension  or  annuity  under  the  provisions  of 
the  Act  of  May  24, 1877,  as  amended. 
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It  is  petitioner's  theory  that  the  term  ''retired 
members''  used. in  said  section,  includes  those  referred 
to  in  section  7  of  said  Act  of  May  24, 1877  (Kurd's  R. 
S.  (Ed.  1911),  chap.  24,  par.  388),  and  that  petitioner 
comes  within  the  purview  of  such  section  by  virtue 
of  service  alone  in  the  department  for  the  full  term  of 
ten  years. 

It  is  apparent  from  examination  of  said  section  7 
that  to  bring  the  applicant  within  the  class  therein 
provided  for,  he  would  be  required  to  show  service  for 
ten  years,  and  that  he  had  continued  his  membership 
aforesaid  by  (1)  payment  of  jiU  assessments  before 
ceasing  to  be  an  active  member;  (2)  compliance  with 
all  of  said  rules  and  regulations  lawfully  established 
by  the  board;  and  (3)  payment  of  all  assessments  af- 
ter he  ceased  to  be  a  member.  Averments  of  all  these 
matters  are  essential  to  show  that  petitioner  comes 
within  the  class  to  which  he  assumes  to  belong. 

But  the  petition  contains  no  averment  of  his  com- 
pUance  with  the  rules  and  regulations  of  the  depart- 
ment, and  sets  forth  inadequately  the  payment  of  all 
assessments.  As  to  the  latter  it  avers  that  he  paid 
''all  of  the  regular  fees,  dues  and  assessments  while 
he  was  a  member  of  the  fire  department,  or  of  which 
he  has  been  notified,  or  that  have  been  brought  to  his 
attention."  This  averment  can  hardly  be  construed  to 
mean  that  he  even  attempted  to  continue  membership 
in  the  organization,  or  had  paid  any  assessments  since 
his  retirement  from  the  fire  department  some  twenty- 
four  years  before. 

And,  too,  if  the  petitioner  was  entitled  to  a  pension 
under  section  9  of  the  Act  of  1887  as  amended,  it  was 
incumbent  upon  him  to  show  that  he  was  entitled  to 
the  same  when  said  act  went  into  effect.  His  petition 
does  not  set  forth  facts  from  which  that  may  be  in- 
ferred. Said  section  saved  the  rights  of  only  such  per- 
sons as  were  entitled  to  the  benefits  of  the  Act  of  1877 
as  amended.    Whether  he  should  also  show,  as  con- 
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tended  for  by  plaintiff  in  error,  that  he  had  become 
permanently  disabled,  it  is  unnecessary  to  decide. 

But  even  if  the  petition  set  forth  adequately  the  con- 
ditions that  he  must  have  complied  with  to  entitle  liiTn 
to  a  pension  under  the  statute,  yet  it  is  fatally  defect- 
ive in  that  it  sets  forth  no  facts  to  show  that  the  board 
of  trustees  exceeded  its  powers,  or  even  that  it  did  not 
properly  reject  the  application. 

The  only  averment  in  the  petition  with  respect  to  the 
action  of  the  board  and  the  matters  before  it,  is  that 
on  August  1,  1907,  petitioner  made  application  to  the 
board  to  be  placed  on  the  roll  of  the  pension  fund 
*  *  showing  that  at  the  time  of  his  retirement  his  salary 
was  $1,200  per  annum,  and  that  he  was  entitled  to  a 
pension  of  six  hundred  dollars  per  annum,**  and  that 
the  board  refused  his  request.  In  other  words,  the 
only  averment  as  to  what  the  board  acted  on  is  that  he 
made  an  application  showing  a  solitary  fact  that  when 
he  retired  he  drew  a  certain  salary,  and  his  conclu- 
sion of  law  that  he  was  entitled  to  a  pension. 

It  is  fundamental  that  a  petition  for  mandamus  must 
show  a  clear  right  to  have  the  thing  done  which  it 
seeks  to  compel,  and  it  must  set  forth  facts  and  not 
conclusions  of  fact  or  law,  showing  the  petitioner's 
right  to  the  writ.  It  is  equally  well  settled  too  that 
while  such  writ  will  lie  to  compel  a  subordinate  or 
quasi  judicial  tribunal  to  act  where  it  is  its  duty  to 
act,  it  will  not  require  it  to  decide  a  matter  in  a  par- 
ticular maimer,  as  the  writ  in  this  case  directs.  Peo- 
ple V.  Henry,  236  HI.  124 ;  People  v.  Dental  Examiners, 
110  m.  180;  People  v.  City  of  Chicago,  234  HI,  416; 
People  V.  Webb,  256  HI.  364. 

Section  3  of  the  Act  of  1887,  as  amended  by  the  Act 
of  1907  (Hurd's  E.  S.  (Ed.  1911),  ch.  24,  par.  405) 
re-enacted  the  provision  of  the  Act  of  1877  that  the 
decision  of  the  board  of  trustees  on  applications 
**  shall  be  final  and  conclusive,  and  not  subject  to  re- 
view or  reversal  except  by  the  board.*'  As  held  in 
Eddy  V.  People,  218  HI.  611,  said  board  exercised 


Chicago — ^Fiest  Distbiot — Januaby,  1913.     317 

Benner  y.  City  of  Chicago,  176  111.  App.  317. 

qtuisi  judicial  powers,  and  its  finding,  when  made,  was 
binding  upon  all  the  world,  unless  subsequently  set 
aside  by  said  board.  If  it  acted  within  the  authority 
and  power  conferred  by  statute,  its  action  upon  the 
application  could  not  be  reviewed  on  a  petition  for 
mandamus,  and  it  is  manifest  that  the  petition  pre- 
sented nothing  with  respect  to  the  action  of  said  board 
of  trustees  or  the  exercise  of  its  power  that  conferred 
any  authority  upon  the  court  to  issue  the  writ. 

It  was  for  that  board  to  decide  on  proof  properly 
submitted  whether  there  was  a  compliance  with  the 
conditions  precedent  to  the  applicant's  right  to  pen- 
sion,— ^whether  he  had  paid  the  necessary  assessments 
and  complied  with  its  rules  and  regulations,  and 
whether  the  facts  were  such  as  to  entitle  him  to  such 
pension  when  the  Act  of  1887  went  into  effect.  For 
aught  that  appears  from  the  petition,  the  board  may 
have  rejected  the  application  because  of  failure  to 
comply  with  any  of  these  conditions,  and  if  petitioner, 
in  support  of  his  application  before  said  board,  proved 
no  other  facts  than  those  set  up  in  his  petition,  the 
board  properly  refused  it.  At  any  rate,  the  petition 
does  not  show  that  the  board  either  exceeded  or 
abused  its  powers.  Without  such  a  showing  the  court 
had  no  right  to  entertain  it,  much  less  the  power  *to 
review  the  board's  decision. 

The  demurrer  should  have  been  sustained,  and  the 
judgment  will  be  reversed  and  the  cause  remanded 
with  directions  to  sustain  the  demurrer. 

Reversed  and  remanded  with  directions. 


Kafhias  Btnner,  Defendant  m  Error^  v.  City  of  Chioago  et  aL» 

Plaintiffs  in  Eiror. 

Gen.  No.  17,838. 

1.  MAin>AMi7B*-/lrem6n'«  pension  fund,  A  petition  to  compel 
the  board  of  trustees  of  a  firemen's  pension  fund  to  enroU  petitioner 
as  a  beneficiary,  which  f^ls  to  aver  facts  showihg  that  the  board 
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exceeded  or  abused  ita  powers,  or  improperly  refused  his  application, 
is  insufficient. 

2.  Pensions — board  of  trustees.  Whether  a  fireman  is  entitled 
to  become  a  beneficiary  of  a  pension  fund  is  to  be  decided  by  the 
board  of  trustees  and  not  by  courts. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John  Gibbons, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1911.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  January  14,  1913.    Rehearing  denied  January  28,  1913. 

WiLLLLM  H.  Sexton,  for  plaintiffs  in  error;  Joseph 
F.  Gbossman,  of  counsel. 

WHiLiAM  A.  Doyle,  for  defendant  in  error;  Joseph 
J.  Thompson,  of  connseL 

Mb.  Justice  Babnbs  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  Benner,  filed  a  petition  for  man- 
damus May  25,  1908,  to  compel  the  board  of  trustees 
of  the  firemen's  pension  fund  of  the  City  of  Chicago 
forthwith  to  enroll  his  name  as  one  of  the  beneficiaries 
thereof,  and  to  order  payment  to  him  out  of  said  fund 
from  the  date  of  entry  of  the  order  of  a  pension  of 
$1,800  per  annum  so  long  as  he  shall  live.  Respond- 
ents (plaintiffs  in  error)  elected  to  stand  by  their  gen- 
eral demurrer  to  said  petition,  and  error  is  assigned 
to  the  order  overruling  said  demurrer  and  granting 
the  writ  prayed  for. 

The  petition  is  the  same  in  form  and  substance  as 
that  in  the  C alder  case  ante,  p.  313,  and  the  judgment 
must  be  reversed  for  the  reasons  therein  stated.  It  is 
enough  to  say,  regardless  of  whether  or  not  said  Ben- 
ner was  as  a  matter  of  fact  entitled  to  such  pension, 
that  that  was  a  matter  to  be  decided  by  the  board  of 
trustees,  and  not  by  the  trial  court  in  a  mandamus  pro- 
ceeding. Eddy  V.  People,  218  lU.  611;  Hurd's  R.  S. 
(Ed.  1911),  chap.  24,  par.  405. 

There  is  no  averment  in  the  petition  that  the  board 
exceeded  or  abused  its  powers  in  refusing  Benner 's 
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application,  or  any  statement  of  facts  that  would  sup- 
port such  an  averment.  The  only  averment  in  the  peti- 
tion as  to  the  nature  and  contents  of  the  application 
is  that  it  showed  **that  at  the  time  of  his  retirement 
his  salary  was  $3,600  per  annum,  and  that  he  was  en- 
titled to  a  pension  of  $1,800  per  annum. '*  What  was 
before  the  board  for  its  action  in  refusing  the  applica- 
tion is  not  made  to  appear.  For  aught  that  appears, 
the  board  not  only  did  not  exceed  or  abuse  its  powers, 
but  properly  refused  the  application.  The  demurrer 
should  have  l^een  sustained. 

The  judgment  will,  therefore,  be  reversed  and  the 
cause  remanded  with  directions  to  sustain  the  demur- 
rer. 

Reversed  and  remanded  with  directions. 


Adolph  Wilke,  Defendant  in  Error,  v.  W.  H.  Wilson  et  al., 

Plaintiffs  in  Exror. 

Oen.  No.  17,840. 

1.  MANDAMI7B — QUoH  judidal  tribunaU,  Courts  will  by  man- 
damus compel  quoH  judicial  tribunals .  to  act  where  it  becomes 
their  duty  to  act,  but  not  in  a  particular  manner,  nor  will  they 
review  decisions  of  such  bodies  on  merits  where  these  are  made 
final  by  the  Acts  constituting  them. 

2.  Pbnsions — "board  of  iruateea.  A  petition  for  mandamus  to 
compel  the  board  of  trustees  of  a  firemen's  pension  fund  to  enroll 
petitioner  as  a  beneficiary,  which  fails  to  aver  facts  showing  that 
the  board  exceeded  its  powers  or  improperly  refused  his  application, 
is  insufficient. 

3.  Pensions — flremen*a  penHon  fund.  The  decision  of  the  bo'ard 
of  trustees  of  a  firemen's  pension  fund  on  an  application  is  made 
final  by  statute  and  is  not  subject  to  reylew  except  by  the  board. 

4.  Mandamus — conclusions.  The  averment  in  a  petition  for  a 
writ  of  mandamus  that  petitioner  ''was  entitled"  to  a  certain  pen- 
sion is  a  mere  conclusion. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded  with  directions. 
Opinion  filed  January  14,  1913.    Rehearing  denied  January  28,  1913. 
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William  H.  Sexton,  for  plaintiffs  in  error;  Joseph 
F.  Gbossman,  of  counsel. 

William  A.  Doyle,  for  defendant  in  error;  Joseph 
J.  Thompson,  of  counsel. 

Mb.  Justice  Babnes  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  Wilke,  filed  a  petition  for  man- 
damus April  21,  1909,  to  compel  the  board  of  trustees 
of  the  firemen's  pension  fund  of  the  City  of  Chicago 
forthwith  to  enroll  his  name  as  one  of  the  beneficiaries 
thereof,  and  to  order  payment  to  him  out  of  said  fund 
of  $37.50  monthly  so  long  as  he  shall  live.  Bespond- 
ents  (plaintiffs  in  error)  elected  to  stand  by  their  gen- 
eral demurrer  to  §aid  petition,  and  error  is  assigned 
to  the  order  overruling  said  demurrer  and  granting 
the  writ  prayed  for. 

While  the  facts  set  forth  in  the  petition  are  some- 
what different  from  those  in  similar  petitions  in  the 
Calder  and  Benner  cases  ante^  pp.  313,  317,  held  to  be 
insuflBcient,  yet  it  is  defective  in  the  same  fatal  partic- 
ular, in  that  it  fails  to  set  forth  any  facts  showing  that 
the  board  of  trustees  of  the  firemen 's  pension  fund  ex- 
ceeded its  authority  in  refusing  petitioner's  applica- 
tion for  a  pension.  What  we  said  in  those  cases  need 
not  be  repeated  here.  Said  board's  decision  upon 
such  application  is  made  final  by  statute,  and  is  not 
subject  to  review  except  by  the  board.  Hurd's  B.  S. 
(Ed.  1911),  chap.  24,  par.  405;  Eddy  v.  People,  218 
111.  611.  It  clearly  is  not  the  office  of  a  proceeding  for 
mandamus  to  review  decisions  of  quasi  judicial  tribu- 
nals on  the  merits  of  matters  with  respect  to  which 
these  decisions  are  made  final.  The  extent  to  which 
the  power  of  the  court  can  be  exercised  by  mandamus 
is  to  compel  such  tribunal  to  act  where  it  becomes  its 
duty  to  act,  but  not  in  a  particular  manner.  People 
V.  Webb,  256  III.  364. 

The  only  averment  in  Wilke 's  petition  with  regard 
to  what  was  before  the  board  for  its  consideration  is. 
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that  he  had  at  various  times  made  application  to  be 
placed  on  the  pension  roll,  *  *  showing  that  at  the  i:ime 
of  his  retirement  his  salary  was  seventy-five  dollars 
per  month,  and  that  he  was  entitled  to  a  pension  of 
$37.50  per  month.  *'  The  averment  that  he  was  en- 
titled to  such  pension,  of  course,  is  a  conclusion.  His 
petition  contains  no  averments  ,with  respect  to  the 
action  of  the  board  from  which  it  could  be  determined 
that  it  exceeded  its  powers,  or  that  it  did  not  properly 
refuse  his  application,  even  if  its  action  in  that  respect 
could  be  reviewed  in  a  proper  proceeding. 

Because  of  the  failure  of  the  petition  to  show  that 
the  board  had  exceeded  its  powers  in  refusing  peti- 
tioner's application,  the  demurrer  should  have  been 
sustained.  Its  judgment,  therefore,  will  be  reversed 
and  the  cause  remanded  with  directions  to  sustain  the 
demurrer. 

Reversed  and  remanded  with  directions. 


Hollingsliead  &  Blei  Company,  Defendant  in  Error,  v.  T.  J.  Blow 

et  al.j  Plaintiffs  in  Error. 

Gen.  Ho.  17,777. 

1.  Attachment — evidence.  In  attachment  for  the  value  of  cer- 
tain property,  heldt  that  title  was  in  plaintiff  when  possession 
thereof  was  wrongfully  taken  and  a  sale  made  to  defendants,  and 
that  defendants  had  notice  of  plaintiff's  title. 

2.  Attachment — evidence.  In  attachment  to  recover  the  value 
of  property  alleged  to  belong  to  plaintiff,  it  is  not  error  to  admit 
the  bond  signed  by  plaintiff  and  a  member  of  the  firm  of  defendants, 
which  was  given  to- secure  payment  for  such  property  to  a  trustee 
in  bankruptcy  at  the  sale  thereof  to  plaintiff. 

« 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henby  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  14, 
1913. 

Boyle,  Mott  &  Haight,  for  plaintiffs  in  error. 

Vol.  CLXXVI — 21 
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Adleb  &  Ledebeb^  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

An  attachment  suit  was  brought  by  defendant  in 
error,  Hollingshead  &  Blei  Company,  against  plain- 
tiffs in  error,  a  copartnership  under  the  name  of  Hi- 
ram Blow  &  Company,  to  recover  the  value  of  8,905 
staves  which  plaintiffs  in  error  admitted  they  received, 
but  which  they  claim  were  sold  to  them  by  H.  W.  Low- 
der,  and  that  they  did  not  belong  to  defendant  in  error. 
Plaintiffs  in  error  gave  a  forthcoming  bond  in  the  ac- 
tion and  the  attachment  issue  was  admitted. 

There  is  no  contention  in  the  record  that  the  plain- 
tiffs in  error  did  not  receive  the  staves  or  that  they 
paid  for  them  to  defendant  in  error.  The  case  was 
tried  by  the  court  without  a  jury,  and  the  issue  of 
fact  submitted  to  the  court  was  whether  the  staves 
in  question  were  the  property  of  defendant  in  error. 

The  evidence  without  contradiction  was  that  the 
Greenup  Cooperage  Company  bought  from  H.  W. 
Lowder,  the  same  man  who  shipped  the  staves  in- 
volved in  this  suit  to  plaintiffs  in  error,  about  35,000 
staves  located  on  the  lands  of  Allen  Stegel  in  Elliott 
County,  Kentucky,  and  that  the  title  to  the  same  passed 
to  the  Greenup  Cooperage  Company.  It  also  appears 
that  prior  to  the  date  of  the  bankruptcy  of  the  Greenup 
Cooperage  Company,  and  prior  to  the  alleged  sale  by 
H.  W.  Lowder  of  the  staves  in  question  to  plaintiffs 
in  error,  one  Wilbur  Chaffen,  in  the  employ  of  the 
Greenup  Cooperage  Company,  went  to  the  lands  of 
Allen  Stegel  where  the  35,000  staves  belonging  to  the 
Greenup  Cooperage  Company  were  located.  Chaffen 
counted  the  staves  in  question.  H.  W.  Lowder  was 
present  and  pointed  out  the  staves,  and  said  to  Chaffen 
that  he  had  sold  all  the  staves  on  the  lands  of  Stegel  to 
the  Greenup  Cooperage  Company.  It  further  appears 
that  8,905  of  the  staves  that  were  counted  out  from 
those  upon  the  lands  in  question  by  Chaffen  and  Low- 
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der  were  taken  to  Jacob  Switch  for  the  Greenup  Coop- 
erage Company,  and  that  these  were  the  staves  that 
were  subsequently  sold  by  the  trustee  of  the  Greenup 
Cooperage  Company  to  defendant  in  error.  The  evi- 
dence shows  where  these  staves  were  located  and  that 
they  were  the  same  staves  that  Chaffen  had  hauled  to 
Jacob  Switch  for  the  Cooperage  Company.  The  evi- 
dence further  shows  that  the  trustee  in  bankruptcy  of 
the  Cooperage  Company  sold  the  staves  and  that  Chaf- 
fen bought  them  at  the  trustee's  sale  for  defendant 
in  error,  and  that  the  witness  Stegel  took  possession 
of  the  staves  at  Jacob  Switch  for  defendant  in  error. 
The  evidence  also  shows  that  after  the  sale  in  ques- 
tion and  after  Stegel  had  taken  possession  for  the  de- 
fendant in  error,  the  staves  were  loaded  at  the  order 
of  Lowder  and  shipped  and  billed  to  plaintiffs  in  er- 
ror. 

In  our  opinion,  the  clear  preponderance  of  the  evi- 
dence in  the  record  is  in  favor  of  the  defendant  in 
error,  and  that  the  title  to  the  staves  in  question  was 
in  defendant  in  error  at  the  time  the  staves  were 
wrongfully  taken  possession  of  by  Lowder  and  ship- 
ped to  plaintiffs  in  error.  We  think  that  plaintiffs 
in  error  had  notice  of  the  title  of  defendant  in  error 
when  they  purchased  the  property  of  Lowder.  This 
is  shown  among  other  things  by  the  fact  that  V.  J. 
Blow,  one  of  the  plaintiffs  in  error  and  the  senior 
member  of  the  firm,  signed  the  bond  of  the  defendant 
in  error  to  the  trustee  in  bankruptcy  securing  to  the 
trustee  the  purchase  money  of  the  staves  sold  by  him. 
This  bond  was  executed  at  the  time  of  the  sale  and  at 
the  time  that  the  defendant  in  error  took  possession 
of  the  staves  in  question.  In  our  opinion,  based  upon 
a  study  of  the  evidence,  the  title  of  defendant  in  error 
to  the  staves  is  clearly  shown,  and  that  the  plaintiffs 
in  error  were  informed  of  that  title  before  they  pur- 
chased the  staves  of  Lowder,  and  were,  therefore,  not 
innocent  purchasers  for  value. 

In  our  opinion  the  court  did  not  err  in  admitting 
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the  bond  signed  by  defendant  in  error  and  Mr.  Blow 
of  the  firm  of  the  plaintiffs  in  error  given  to  the 
trustee  in  bankruptcy  at  the  sale  to  secure  payment 
for  the  staves.  We  think  justice  has  been  done  in  the 
case  by  the  finding  and  judgment  of  the  trial  court. 
The  judgment  is  affirmed. 

Aifirmed. 


Eelnricli  Ohlwein,  Administrator,  Defendant  in  Error,  v.  W. 
Indng  Osborne  et  al.,  Plaintiffs  in  Error. 

Oen.  No.  17,798. 

1.  CoNTBiBnTOBT  NEX3UQENCB — instructions.  When  there  is  seri- 
oiui  doubt  whether  plaintifTs  Intestate,  who  was  injured  when  one 
of  defendant's  cars  collided  with  his  wagon,  was  not  guUty  of 
contributory  negligence,  and  none  of  the  instructions  attempt  to 
apply  the  law  to  the  evidence,  it  is  error  to  refuse  an  instruction 
that  if  from  the  evidence  the  Jury  believe  that  ordinary  care  re- 
quired deceased  to  stop  and  look  and  listen  to  ascertain  whether 
a  car  was  approaching  the  crossing  so  as  to  make  it  unsafe  to 
drive  thereon,  and  deceased  fklled  to  do  so,  and  that  if  he  had  he 
would  have  discovered  the  approach  of  said  car  in  time  to  have 
avoided  the  injury,  then  plaintlfC  cannot  recover. 

2.  Stbest  bailboads — instructions.  Where  plalntilf  s  intestate  was 
injured  when  one  of  defendant's  cars  collided  with  his  wagon,  and 
there  is  serious  doubt  whether  intestate  was  not  guUty  of  con- 
tributory negligence,  and  none  of  the  instructions  attempt  to  apply 
the  law  to  the  evidence,  it  is  error  to  refuse  an  instruction  that 
if  the  Jury  believe  from  the  evidence  that  Just  before  driving  on 
defendant's  track  deceased  heard  the  crossing  bell  or  saw  the  reflec- 
tion of  the  car  headlight,  or  would  have  heard  such  beU  or  seen 
said  reflection  had  he  been  exercising  ordinary  care,  but  drove  on 
the  track  without  stopping,  then  defendant  should  be  found  not 
guilty. 

Error  to  the  Superior  Court  of  Ck)ok  county;  the  Hon.  Fablik  Q. 
Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
January  14,  1913. 

Tbnnby,  Coffebn,  Habding  &  Shebman^  for  plain- 
tiffs in  error. 
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WALTJm  A.  Bbendeokb,  for  defendant  in  error. 

Mb.  JusTicaB  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment entered  February  25, 1911,  in  the  Superior  Court 
of  Cook  County,  in  favor  of  the  defendant  in  error, 
Heinrich  Ohlwein,  administrator,  and  against  the 
plaintiffs  in  error,  W.  Irving  Osborne,  D.  B.  Hanna 
and  George  G.  Moore,  as  receivers  of  the  Chicago  & 
Milwaukee  Electric  Bailroad  Company  for  the  death 
of  Ditmar  Ohlwein. 

The  defendant  in  error  filed  a  motion  in  this  cause 
December  10,  1912,  to  strike  the  supplemental  record 
theretofore  filed  by  the  plaintiffs  in  error,  purporting 
to  amend  the  original  bill  of  exceptions,  from  the  files, 
and  that  the  defendant  in  error  have  leave  to  file  a 
supplemental  record  showing  his  exceptions  to  the  or- 
der  amending  the  original  bill  of  exceptions.  Upon 
consideration,  the  motion  to  strike  the  supplemental 
record  amending  the  original  bill  of  exceptions  from 
the  files  is  denied,  and  the  defendant  in  error  is  given 
leave  to  file  a  8upplemenT;al  record  showing  his  excep- 
tions to  the  order. 

The  declaration  contains  one  count  only,  and  the 
negligence  averred  is  that  the  servants  of  defendants, 
plaintiffs  in  error,  were  operating  an  electric  car  across 
Elm  Place  and  so  carelessly,  negligently  and  improp- 
erly drove,  controlled,  operated,  managed  and  ran 
said  <?ar  that  by  reason  of  such  negligence  the  car 
struck  the  milk  wagon  in  which  Ditmar  Ohlwein  was 
driving  with  great  force  and  crushed  it  and  injured 
and  killed  Ohlwein. 

The  principal  grounds  urged  for  a  reversal  of  the 
judgment  are,  first,  that  the  deceased,  Ditmar  Ohlwein, 
was  guilty  of  contributory  negligence,  and,  second,  that 
the  court  erred  in  refusing  instructions  offered  by  de- 
fendants, plaintiffs  in  error. 

The  evidence  shows  that  the  crossing  where  the  ac- 
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cident  occurred  was  at  the  intersection  of  Elm  Place 
in  Highland  Park  and  the  tracks  of  the  Chicago .  & 
Milwaukee  Electric  Railroad  Company.  The  defend- 
ant in  error *s  intestate  was  driving  east;  the  car  was 
going  south.  The  tracks  at  this  point  run  north  and 
south.  Elm  Place  runs  east  and  west.  Immediately 
west  of  the  tracks  and  north  of  Elm  Place  is  a  power 
house  belonging  to  the  North  Shore  Electric  Company 
about  130  feet  long  on  its  east  face  and  forty-six  feet 
wide  on  its  south  face.  The  east  face  of  the  power 
house  is  a  little  over  eight  feet  from  the  west  rail  of 
the  tracks  of  the  Electric  Bailroad  Company.  Imme- 
diately west  of  the  power  house  is  the  right  of  way 
and  tracks  of  the  Chicago  &  Northwestern  Bailroad. 
Immediately  west  of  the  Northwestern  right  of  way  is 
First  Street  which  runs  parallel  with  the  railroad 
track. 

At  about  6 :16  a.  m.  on  the  morning  of  December  18, 
1908,  Ohlwein  was  driving  east  on  Elm  Place  toward 
the  crossing  of  the  Chicago  &  Milwaukee  Electric  Rail- 
road tracks.  It  was  before  daylight,  cold,  very  dark 
and  quiet.  He  was  driving  an  ordinary  covered  milk 
wagon  with  sliding  doors  on  both  sides  and  a  window 
in  front.  The  doors  on  the  sides  were  closed.  The 
doors  had  glass  in  the  top  half.  At  this  time  in  the 
morning  there  were  no  lights  at  the  crossing.  Ohlwein 
was  driving  at  a  slow  walk,  and  the  evidence  tends  to 
show  that  he  continued  at  the  same  rate  toward  the 
tracks  and  upon  them.  Just  as  the  wagon  got  squarely 
on  the  tracks,  it  was  struck  by  a  southbound  car  on 
the  west  track  of  the  defendants'  railroad.  Ohlwein 
made  no  attempt  to  avoid  the  accident,  either  by  stop- 
ping, looking  out  or  hurrying.  Up  to  the  time  of  the 
collision  the  lines  were  hanging  loosely  out  of  the  front 
of  the  wagon  and  below  the  shafts  of  the  wagon.  At 
the  time  of  the  accident,  Ohlwein  was  about  thirty 
years  old,  physically  sound  and  healthy,  and  had  good 
sight  and  hearing. 

The  evidence  further  tends  to  show  that  a  person 
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driving  a  wagon  east  on  Elm  Place  had  an  opportunity 
to  see  a  lighted  car  approaching  from  the  north  when 
on  the  road  of  the  Chicago  &  Milwaukee  Electric  Bail- 
way  between  First  Street  and  the  Northwestern  Rail- 
road tracks.  It  further  appears  in  evidence  that  there 
was  an  automatic  safety  device,  consisting  of  a  red 
light,  suspended  over  the  center  of  Elm  Place  and,  be- 
side the  track  at  the  north  side  of  Elm  Place  was  an 
electric  bell  with  two  gongs  about  ten  and  eleven  inches 
in  diameter.  The  light  and  gongs  were  operated  by 
electricity,  and  when  a  car  reached  a  point  about  two 
hundred  feet  north  of  Elm  Place,  by  a  device  called  a 
** cut-in'*  mechanism, . the  light  was  lighted  and  the 
gongs  started  to  ring. 

The  evidence  tends  to  show  that  the  headlight  of  the 
car  was  burning,  and  that  the  motorman  blew  a  long 
blast  of  his  whistle  of  several  seconds'  duration  and 
rang  his  foot-gong  when  about  two  hundred  or  three 
hundred  feet  north  of  the  crossing. 

The  evidence  as  to  the  speed  of  the  car  was  conflict- 
ing. Two  witnesses  for  defendant  in  error  gave  their 
opinions  that  the  car  was  going  at  the  rate  of  thirty- 
five  miles  per  hour.  The  motorman  and  conductor  on 
the  car  testified  it  was  going  at  about  twelve  miles  per 
hour. 

It  is  unnecessary  for  us  to  state  further  the  evi- 
dence in  view  of  our  decision  to  reverse  the  judgment 
and  remand  the  case  solely  for  errors  of  the  trial  court 
in  refusing  instructions  requested  by  the  plaintiffs  in 
error. 

The  evidence  shows  that  the  right  of  plaintiff  to 
recover,  because  of  contributory  negligence  or  the  fail- 
ure to  exercise  due  care  on  the  part  of  the  plaintiff, 
is  involved  in  very  serious  doubt.  For  that  reason 
the  jury  should  have  been  accurately  and  fully  in- 
structed upon  the  question  of  contributory  negligence. 
No  instructions  were  .requested  by  the  defendant  in 
error.  A  few  instructions  were  given  at  the  request 
of  plaintiffs  in  error  stating  the  general  rule  of  law 
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as  to  ordinary  care  applicable  to  the  plaintiff's  dece- 
dent while  approaching  the  crossing  and  in  crossing 
the  railroad  tracks,  but  none  of  them  attempted  to 
apply  the  law  of  the  evidence  before  the  jury,  or  in 
any  way  or  to  any  extent  covered  the  grounds  of  the 
refused  instructions  hereinafter  set  forth. 

Plaintiffs  in  error,  defendants  below,  offered  the 
following  instruction  upon  the  question  of  contributory 
negligence,  whicli  the  court  refused.  The  instruction 
is  as  follows: 

**If  the  jury  believe  from  the  evidence  that  under 
all  the  facts  and  circumstances  surrounding  said  Ohl- 
wein shown  by  the  evidence  when  he  was  driving  along 
the  said  highway  mentioned  by  the  witnesses,  ap- 
proaching in  near  proximity  to  the  crossing  of  said 
highway  and  said  railroad,  ordinary  care  and  caution 
required  that  he  should  stop  and  look  and  listen  to  as- 
certain whether  any  car  was  approaching  said  cross- 
ing on  said  railroad  within  such  distance  as  to  make 
it  dangerous  or  unsafe  to  drive  upon  the  said  railroad 
at  such  crossing,  then  it  was  the  duty  of  the  said  Dit- 
mar  Ohlwein  to  stop,  look  and  Usten  before  driving 
upon  the  said  railroad  at  said  crossing;  and  if  the 
jury  believe  from  the  evidence  that  the  said  Ditmar 
Ohlwein  neglected  or  failed  to  do  so,  and  that  if  he  had 
so  stopped,  looked  and  listened,  he  would  have  discov- 
ered or  ascertained  the  approach  of  said  car  in  time 
suflScient  to  have  avoided  the  injury,  then  the  plaintiff 
cannot  recover  in  this  case.'' 

This  instruction  was  approved  by  this  court  in 
Weber  v.  Chicago,  B.  &  Q.  B.  Co.,  142  111.  App.  550. 
In  our  opinion  it  was  error  to  refuse  the  instruction. 
Chicago  City  E.  Co.  v.  O'Donnell,  208  111.  267;  Fowler 
V.  Chicago  &  E.  I.  B.  Co.,  234  111.  619. 

The  court  erroneously  refused  to  give  to  the  jury 
the  following  instruction  requested  by  plaintiffs  in 
error : 

**The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  just  before  driving  upon  the 
defendant's  track  the  deceased  heard  the  electric  bell 
at  the  crossing  in  question  or  saw  the  reflection  of  the 
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headlight  of  defendant's  car  in  the  street  ahead  or 
would  have  heard  said  bell  or  seen  the  reflection  of 
said  light  had  he  been  in  the  exercise  of  ordinary  care 
and  nevertheless  drove  on  to  the  track  without  stop- 
ping, then  you  should  find  the  defendant  not  guilty.'* 

The  evidence  tends  to  show  that  at  the  time  of  the 
accident  the  headlight  on  the  car  was  burning;  it  was 
a  very  dark  morning  and  the  reflection  from  this  head- 
light must  have  been  very  conspicuous  as  the  car 
passed  from  the  curve  on  the  straight  stretch  of  track 
immediately  north  of  Elm  Place  and  approached  the 
crossing.  If  the  deceased  was  exercising  ordinary 
care  and  looking  ahead  it  would  seem  that  he  would 
have  observed  the  reflection  of  the  headlight.  At  least 
one  or  the  other  of  these  instructions  should  have 
been  given. 

For  errors  in  refusing  these  instructions  the  judg- 
ment is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


Elizabeth  Hmnason,  Administratrix,  Appellee^  v.  Kicliigan  Central 
Bailroad  Company  et  al.^  on  appeal  of  Kiohigan  Central 

Bailroad  Company,  Appellant. 

Oen.  No.  17,830. 

1.  Master  and  servant — questiona  for  fury.  In  an  action  for 
the  death  of  a  railway  employee  struck  by  defendant's  engine, 
where  there  is  evidence  which  creates  a  presumption  that  deceased 
did  not  carelessly  expose  himself  to  danger,  the  question  as  to 
whether  he  exercised  ordinary  care  for  his  own  safety  is  for  the 
Jury. 

2.  Railboads — duty  of  railroad  to  employees  crossing  tracks. 
Where  a  railroad  company  operates  its  locomotives  and  trains  on 
another  company's  tracks,  there  is  a  duty  to  keep  them  under  such 
control  that  they  may  be  stopped  in  time  to  prevent  injury  to 
employees  of  the  company  owning  the  tracks  who  are  in  the  habit 
of  crossing  at  a  recognized  passageway. 
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8.  ToBTs — re8  adfudicaia.  In  an  action  for  the  death  of  a  rail- 
way employee  struck  by  an  engine,  a  yerdict  of  not  guilty  against 
one  of  two  defendants  who  used  the  tracks  Jointly  does  not  pre- 
clude a  recovery  against  the  other  where  they  are  not  Jointly 
negligent 

4.  Rahboads — where  decJaration  atatea  cauae  of  <iction.  Where 
a  declaration  avers  that  a  railway  company  using  tracks  jointly 
with  defendant  had  provided  a  certain  place  for  deceased,  an 
employee,  to  cross,  which  was  known  to  defendant  or  in  the 
exercise  of  reasonable  care  should  have  been  known,  and  that 
defendant  negligently  propelled  an  engine  upon  said  tracks  over 
the  place  provided  for  deceased  to  cross  without  giving  him  reaaon- 
able  and  necessary  warning,  by  reason  whereof  deceased  in  the 
exercise  of  reasonable  care  for  hia  own  safety  was  struck  and 
killed,  a  cause  of  action  is  stated. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Mazzhh 
Slussis,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  14, 
1913.    Modified  and  reflled  and  rehearing  denied  January  81,  1913. 

Winston,  Payne,  Stbawn  &  Shaw,  for  appellant; 
West  &  Eckhabt,  Balph  M.  Shaw  and  John  0.  Slade, 
of  counsel. 

Chablbs  J.  Tbainob,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  was  an  action  in  the  Circuit  Court  of  Cook  Coun- 
ty against  the  Michigan  Central  Eailroad  Company 
and  the  Illinois  Central  Eailroad  Company  to  recover 
damages  for  the  death  of  Edwin  A.  Humason,  an  em- 
ployee of  the  Illinois  Central  at  its  Twelfth  Street  sta- 
tion in  Chicago.  At  the  close  of  the  plaintiff's  case, 
the  jury,  under  an  instruction  to  that  effect,  found 
the  Illinois  Central  Eailroad  Company  not  guilty.  The 
question  of  appellant's  negligence  was  submitted  to 
the  jury  and  a  verdict  of  $10,000  returned.  Judgment 
was  entered  on  the  verdict. 

The  original  declaration  contained  six  counts.  Af- 
ter the  verdict  finding  the  Illinois  Central  not  guilty 
was  entered,  the  first,  second,  third  and  fifth  counts 
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were  withdrawn  upon  motion  of  the  plaintiff's  coun- 
sel, and  the  case  against  appellant  was  submitted  to 
the  jury  upon  the  fourth  and  sixth  counts  only. 

The  fourth  count  averred  that  the  defendants  were 
using  jointly  certain  tracks  in  the  City  of  Chicago, 
and  negligently  and  carelessly  propelled  upon  and 
along  said  tracks  a  locomotive  engine  without  a  head- 
light thereon ;  that  Humason  was  in  the  employ  of  the 
Illinois  Central  Eailroad  Company  and  in  the  dis- 
charge of  his  duties  had  to  cross  the  tracks  over  which 
said  engine  was  being  propelled;  that  in  so  doing  he 
was  exercising  reasonable  care  for  his  own  safety, 
but  because  of  the  negligence  of  the  defendant  was 
struck  by  the  locomotive  engine  and  killed. 

The  sixth  count  alleged  that  the  Illinois  Central 
Eailroad  Company  had  provided  for  Humason  a  cer- 
tain place  to  cross  the  tracks  which  was  then  and  there 
known  to  the  said  Michigan  Central  Railroad  Com- 
pany, or  in  the  exercise  of  reasonable  care  should 
have  been  known ;  that  the  Michigan  Central  Eailroad 
Company  carelessly  and  negligently  propelled  a  cer- 
tain locomotive  engine  upon  and  along  said  track  and 
over  said  place  so  provided  by  said  Illinois  Central 
Eailroad  Company  for  Humason  to  cross  said  tracks 
without  giving  him  reasonable  and  necessary  warning 
of  the  approach  thereof,  by  reason  whereof,  Humason, 
while  in  the  exercise  of  reasonable  care  for  his  own 
safety,  was  struck  and  killed. 

Both  defendants  pleaded  the  general  issue,  and 
appellant  also  filed  a  special  plea  denying  ownership, 
operation  or  control  of  the  tracks  and  right  of  way. 

The  evidence  shows  that  Humason  had  been  assist- 
ant station  master  for  the  Illinois  Central  Eailroad 
Company  for  eight  years  and  had  worked  for  the  same 
company  in  various  capacities  for  six  or  seven  years 
before  that.  He  had  his  office  with  the  station  master, 
which  was  at  the  north  end  of  the  Twelfth  Street  pas- 
senger station  of  the  Illinois  Central,  between  the 
suburban  and  one  of  the  main  tracks  of  the  road. 
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Beginning  at  a  point  opposite  the  office  and  east 
of  it,  an  inclined  elevation  led  south  to  the  tracks  of 
the  St.  Charles  Air  Line.  This  incline  carried  two 
tracks,  the  east  track  being  for  northbound  and  the 
west  track  for  southbound  traffic.  At  Thirteenth  Street 
the  incline  reached  a  height  of  nine  or  ten  feet,  and  a 
flight  of  wooden  steps  had  been  built  on  each  side  of 
the  elevated  incline  by  the  Illinois  Central  for  the  use 
of  its  employees  who  had  to  cross  the  elevation  in 
going  from  one  part  of  the  yard  to  the  other.  The 
stairs  merely  enabled  the  employees  to  get  to  the  top 
of  the  elevation  on  one  side  and  descend  on  the  other. 
There  was  no  walk  of  any  kind  across  the  two  sets  of 
tracks.  From  this  point  the  elevation  continued  south 
to  Sixteenth  Street,  about  three-fourths  of  a  mile. 

It  appears  that  the  work  of  making  up  trains  was 
done  on  the  east  side  of  the  elevated  tracks.  Humason 
as  assistant  station  master  had  charge  of  the  making 
up  of  these  trains,  and  from  morning  to  night  was 
walking  around  the  numerous  tracks  in  the  yard  and 
had  been  doing  so  for  years.  In  going  from  his  office 
to  the  east  yard,  where  trains  were  made  up,  he  had 
to  cross  this  incline. 

Appellant  made  a  written  motion  for  a  directed  ver- 
dict at  the  close  of  plaintiff's  case,  and  renewed  the 
motion  after  plaintiff's  counsel  had  withdrawn  the 
first,  second,  third  and  fifth  counts  of  the  declaration. 
It  is  urged  as  a  ground  of  reversal  that  the  record 
fails  to  show  whether  Humason 's  death  was  caused 
by  the  engines  of  appellant  or  by  some  other  of  the 
numerous  engines  and  trains  operated  over  the  tracks 
in  question,  or  in  fact  that  he  was  killed  by  a  train  at 
all.  Without  reviewing  the  evidence  in  detail,  but  af- 
ter careful  consideration  of  it,  we  have  reached  the 
conclusion  that  the  testimony  shows  with  sufficient 
clearness  that  Humason  was  killed  by  the  locomotive 
engines  of  appellant  which  left  the  roundhouse  at  5 :10 
p.  M.  and  were  seen  standing  just  north  of  the  body  of 
the  deceased  at  5:30  p.  m.,  with  the  engineers  on  the 
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ground  by  the  side  of  the  body  of  the  deceased.  Shreds 
of  clothing  of  the  deceased  were  found  on  the  east  drive 
wheel  of  the  foremost  engine.  The  mangled  body  of 
the  deceased  was  lying  on  the  east  rail  of  the  east 
track  behind  the  locomotive.  These,  with  other  facts 
and  circumstances  shown  in  the  evidence,  we  think 
form  a  sufficient  basis  for  the  finding  of  the  jury  that 
the  deceased  met  his  death  as  a  result  of  being  run 
over  by  appellant's  locomotives.  No  evidence  was 
offered  by  appellant.  The  evidence  on  behalf  of  the 
plaintiff  stands  uncontradicted. 

It  is  next  urged  that  the  evidence  conclusively  shows 
that  Humason  could  not  have  been  struck  and  killed 
by  appellant's  engine  and  at  the  same  time  have  been 
in  the  exercise  of  ordinary  care  for  his  own  safety. 
The  record  contains  evidence  of  several  witnesses  to 
the  effect  that  he  was  a  careful  and  prudent  man,  a 
man  of  good  habits  and  character,  and  that  he  was 
fond  of  his  family, — and  these  facts  create  a  presump- 
tion that  he  did  not  carelessly  expose  himself  to  dan- 
ger of  injiry  or  death.  He  was  a  sober  man,  and  en- 
gaged in  the  performance  of  his  duties  in  the  regular 
way  on  the  afternoon  of  his  death  and  up  to  a  short 
time  before  he  was  killed.  The  locomotives  came  down 
the  incline  and  over  the  crossing.  It  is  apparent  that 
Humason  came  up  the  steps  leading  to  the  east  side 
of  the  incline,  with  his  back  toward  the  locomotives, 
and  when  he  was  at  the  top  of  the  steps  he  was  within 
a  foot  or  two  of  the  track  on  which  his  body  was 
found.  There  is  evidence  that  there  was  considerable 
noise  produced  by  freight  engines  at  work  directly 
opposite  the  steps  to  the  east,  and  that  there  were 
three  locomotives  attached  to  trains  in  the  train  shed 
throwing  off  steam  and  smoke  to  the  west  of  the  steps, 
and  that  local  trains  passed  to  the  east  of  the  steps 
every  few  minutes  and  also  local  trains  passed  to  the 
west  of  the  steps  every  five  minutes,  so  that  at  the 
crossing  there  was  considerable  noise  which  tended  to 
distract  the  attention  of  the  deceased  from  any  noise 
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produced  by  the  locomotives  of  appellant  as  they 
moved  down  the  incline.  It  was  a  question  for  tke 
jury  whether  under  all  the  circumstances  and  condi- 
tions existing  at  the  time  of  the  accident  the  deceased 
was  in  the  exercise  of  ordinary  care  for  his  own  safety, 
and  we  do  not  find  in  the  record  substantial  reasons 
for  differing  from  the  conclusion  of  the  jury  as  to  the 
exercise  of  care  by  the  deceased  for  his  own  safety. 

It  is  next  urged  that  the  record  fails  to  show  any 
negligence  on  the  part  of  appellant.  In  our  opinion, 
appellant  and  its  employees  were  chargeable  with  no- 
tice of  the  use  made  of  the  elevated  tracks  by  the  em- 
ployees of  the  Illinois  Central  Railroad  Company,  and 
it  was  the  duty  of  appellant  to  so  operate  and  handle 
its  locomotives  and  trains,  at  this  recognized  passage- 
way, under  such  control  that  if  an  employee  of  the 
Illinois  Central  was  crossing  the  tracks  at  this  point, 
the  locomotives  or  trains  could  be  stopped  in  time  to 
prevent  injury  to  persons  rightfully  crossing  there. 
The  evidence,  in  our  opinion,  tends  to  show  that  Hu- 
mason was  struck  at  this  crossing  and  that  his  body 
and  clothing  were  carried  forward  by  the  locomotive 
some  distance  north  of  the  crossing.  We  think  if  the 
servants  of  appellant  had  been  on  the  lookout  for  per- 
sons crossing  at  this  point,  they  could  have  seen  the 
deceased  before  he  stepped  on  the  track,  and  could 
have  warned  him  of  their  approach  by  the  sound  of  a 
whistle.  The  negligence  on  the  part  of  appellant  was 
a  fair  question  for  the  jury  upon  the  evidence,  and 
we  see  no  reason  to  disturb  the  verdict  upon  that 
ground. 

The  contention  is  made  that  the  plaintiff's  declara- 
tion averred  that  the  defendant,  Illinois  Central  Bail- 
road  Company,  was  one  of  the  joint  owners  of  the 
tracks  and  right  of  way  upon  which  the  accident  oc- 
curred, and  that  the  judgment  finding  that  that  com- 
pany was  not  guilty  was  conclusive  against  the  plain- 
tiff's right  to  recover  from  appellant,  and  in  sup- 
port of  this  contention  appellant's  counsel  cite  Ander- 
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son  V.  West  Chicago  St.  R  Co.,  200  111.  329 ;  Pennsyl- 
vania Co.  V.  Chapman,  220  111.  428;  Chicago  v.  Union 
Traction  Co.  v.  Jerka,  227  111.  95. 

The  first,  second  and  third  counts  of  the  declaration 
aver  joint  ownership  and.  user  of  the  tracks  upon 
which  the  accident  occurred.  The  fourth,  fifth  and 
sixth  counts  averred  that  the  defendants  **were  us- 
ing jointly  certain  tracks  in  the  City  of  Chicago.*' 
Upon  these  averments  and  the  proofs  the  trial  court 
instructed  the  jury  at  the  close  of  plaintiff's  case  to 
find  the  defendant  Illinois  Central  Bailroad  Company 
not  guilty.  The  jury  returned  a  verdict  accordingly 
as  to  the  defendant  Illinois  Central  Bailroad  Com- 
pany, and  a  judgment  in  favor  of  that  company  was 
entered  thereon. 

We  think  that  upon  the  averments  of  the  declaration 
there  was  no  relation  of  principal  and  agent  as  be- 
tween the  defendants,  alleged  or  shown,  and  no  such 
question  was  involved  unless  the  joint  owners  were 
jointly  negligent.  This  case  does  not  come  within 
the  doctrine  of  the  Anderson  case,  supra,  because 
there  is  no  allegation  of  the  relationship  of  lessor  and 
lessee  or  any  similar  relation  upon  which  such  lia- 
bility can  be  predicated. 

Aside  from  that  consideration  there  could  not  have 
been  any  claim  of  estoppel  by  verdict  interposed  by 
appellant  in  favor  of  the  Michigan  Central.  The  evi- 
dence does  not  show  that  defendants  were  joint  tort 
feasors.  The  verdicts  and  judgments  were  together 
the  disposition  of  the  case  against  both  defendants. 
So  far  as  appellant  is  concerned,  if  this  mode  of  dis- 
posing of  the  case  was  irregular,  it  is  an  irregularity 
which  works  no  prejudice  to  appellant.  Postal  Tel. 
Cable  Co.  v.  Likes,  225  HI.  249,  257. 

As  a  further  ground  for  reversal  it  is  contended 
that  neither  the  fourth  nor  the  sixth  count  of  the  dec- 
laration stated  a  cause  of  action,  and  that  appellant's 
motion  in  arrest  of  judgment  should  have  been  al- 
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lowed.    In  our  opinion  the  sixth  count  stated  a  cause 
of  action  against  appellant.     As  to  that  count,  the 
motion  in  arrest  was  properly  overruled 
The  judgment  is  affirmed. 

Aijirmed. 


JL  0.  Goldsmifh,  AppeUee^  v.  Chicago^  KQwankee  A  St  Paul 

Bailway  Company^  Appellant. 

Oen.  No.  17,854. 

1.  Railboaob — imputed  negligence.  In  an  action  for  the  destruc- 
tion of  personal  property  struck  by  defendant's  engine,  the  negli- 
gence of  a  teamster,  an  independent  contractor  engaged  in  hauling 
the  property,  is  not  chargeable  against  plaintiff  with  whom  he  is 
under  contract. 

2.  Railroads — negligence  at  crossings.  The  question  of  whether 
defendant  railroad  was  guilty  of  negligence  in  crossing  a  country 
road  at  a  high  rate  of  speed  without  giving  an  eflectiye  warning  is 
for  the  Jury. 

3.  Railboads — negligence.  In  an  action  for  personal  property 
struck  and  destroyed  by  defendant's  engine,  the  mere  performance 
of  all  the  statutory  duties  does  not  necessarily  relieye  defendant 
of  negligence. 

4.  Neoligenck— concurrent.  Where  an  injury  is  the  result  of 
the  negligence  of  defendant  and  a  third  person,  the  plaintiff  may 
recover  if  the  negligence  of  the  defendant  is  an  efficient  cause 
of  the  injury. 

6.  Railboads — concurrent  negligence.  Where  plaintifTs  goods, 
while  being  hauled  by  an  independent  contractor,  are  destroyed 
by  defendant's  engine,  and  the  contractor  and  defendant  are  both 
negligent,  yet  defendant's  negligence  contributed  directly  to  the 
accident,  plaintiff  is  entitled  to  recover. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  William 
El  Devee,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  14, 
1913. 

0.  W.  Dynes  and  C.  S.  Jeffbbson,  for  appellant. 

Moses,  Rosenthal  &  Kennedy,  for  appellee;  Wal- 
TEB  Bachrach  and  E.  Dobsey  Wallace,  of  counsel. 
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Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

A.  G.  Goldsmith,  appellee,  brought  an  action  against 
the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
appellant,  to  recover  damages  for  the  destruction  of 
certain  personal  property.  The  trial  resulted  in  a 
verdict  and  judgment  for  appellee,  plaintiff,  in  the 
sum  of  $750. 

Appellee  had  been  living  in  Crystal  Lake,  Illinois, 
and  was  desirous  of  moving  his  household  furniture 
and  effects  from  that  place  to  Wheaton.  For  this 
purpose  he  engaged  Hiram  B.  Bice,  the  owner  of  a 
team  of  horses  and  wagon,  to  haul  his  goods  for 
twenty-five  dollars.  On  the  29th  day  of  September, 
1908,  Eice  loaded  his  wagon  with  the  goods  and  effects 
of  appellee  and  left  Crystal  Lake  about  five  o'clock 
p.  M.  on  that  day  for  Wheaton.  While  Bice  was  cross- 
ing the  tracks  of  appellant  at  a  point  where  the  high- 
way, known  as  Wilcox  Boad,  crosses  the  tracks,  he  to- 
gether with  his  horses,  wagon  and  contents  thereof, 
was  struck  by  one  of  appellant's  trains,  and  Bice  and 
the  horses  were  killed  and  the  wagon  and  its  contents 
were  demolished.  Wilcox  Eoad  at  the  crossing  ap- 
proaches appellant's  railroad  diagonally,  and  before 
reaching  the  crossing  runs  south  of  the  tracks  in  a  di- 
rection nearly  parallel  to  the  railroad.  In  the  angle 
between  the  highway  and  the  railroad  there  was  at 
the  time  of  the  accident  a  field  of  growing  corn  about 
twelve  feet  in  height.  When  the  accident  occurred  the 
train  in  question  was  approaching  Chicago  from  the 
west  and  was  running  at  about  forty-five  miles  per 
hour.  Immediately  l)efore  the  crossing  the  railroad 
tracks  curved  sharply  to  the  north,  the  curve  extend- 
ing to  within  twenty  or  twenty-five  feet  of  the  cross- 
ing. The  accident  occurred  at  about  nine  o'clock,  or  a 
few  minutes  thereafter,  in  the  evening.  The  night 
was  still,  quite  dark  and  no  inoonlight.  There  were 
neither  gates,  flagmen,  signals  nor  lights  at  the  cross- 
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ing  for  the  purpose  of  warning  approaching  travelers. 
The  engineer  and  fireman,  who  were  in  charge  of  the 
locomotive  and  train  in  question,  had  previously  on 
numerous  other  occasions  passed  over  the  same  cross- 
ing when  conditions  were  the  same  as  they  were  at  the 
time  of  the  accident.  They  knew  of  the  presence  of 
the  curve  west  of  the  highway  at  the  point  of  the 
crossing  and  knew  of  the  presence  of  the  field  of  stand- 
ing corn,  and  of  the  absence  of  gates,  flagmen,  lights 
and  warning  signals  at  the  crossing.  While  rounding 
the  curve  the  position  of  the  engineer  was  on  the  outer 
side  of  the  curve,  the  opposite  side  from  that  along 
which  Eice  had  approached,  and  although  the  engi- 
neer was  looking  out  of  the  window  he  could  not,  be- 
cause of  his  position,  see  the  crossing.  The  curve  of 
the  track  was  such  as  to  prevent  him  from  having  any 
view  of  the  crossing  until  he  was  within  a  few  feet  of 
it.  Eighty  rods  west  of  the  crossing  and  in  the  di- 
rection from  which  the  train  was  approaching,  there 
was  a  whistling  post  and  when  the  locomotive  passed 
this  point  the  fireman  was  engaged  in  shoveling  coal 
into  the  fire  box  of  the  locomotive  and  so  remained 
until  up  to  within  a  few  minutes  of  the  happening  of 
the  accident.  While  shoveling  the  coal  he  was  forced 
to  bend  down  so  that  it  was  impossible  for  him  to  see 
out  of  the  window  of  the  cab,  his  fire  box  being  four 
feet  below  the  level  of  the  window.  Immediately  prior 
to  the  time  the  wagon  was  struck  the  fireman  got  up 
on  the  seat  and  had  just  attempted  to  put  his  head 
out  of  the  window  when  he  was  struck  by  flying  de- 
bris. 

The  negligence  averred  in  the  first  count  of  the 
declaration  is  that  the  appellant  by  its  servants  so 
carelessly,  negligently  and  improperly  drove  and  man- 
aged the  locomotive  engine  and  train  that  by  and 
through  the  negligence  and  improper  conduct  of  the 
defendant,  by  its  said  servants,  the  locomotive  and 
train  then  and  there  ran  and  struck  with  great  force 
and  violence  upon  and  against  the  said  horses  and 
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wagon,  and  the  goods  and  chattels  and  other  prop- 
erty then  and  there  belonging  to  the  plaintiff,  where- 
by the  property  was  injured  and  destroyed. 

The  second  count  charges  negligence  in  that  the  ap- 
pellant at  a  public  highway  crossing  appellant's  rail- 
road had  no  bell  of  at  least  thirty  pounds  weight,  or 
steam  whistle  placed  on  said  locomotive  engine,  rung 
or  whistled  by  the  engineer  or  fireman  thereof  at  the 
distance  of  at  least  eighty  rods  from  the  said  crossing, 
and  kept  ringing  and  whistling  until  the  said  crossing 
was  reached  by  the  «aid  locomotive  engine. 

It  is  urged  in  behalf  of  appellant  that  the  proximate 
cause  of  the  accident  was  the  negligence  of  the  wagon 
driver  and  not  the  negligence  of  the  defendant.  This 
point  may  be  considered  in  connection  with  the  fur- 
ther contention  of  appellant  that  the  defendant  was 
not  guilty  of  the  negligence  charged  in  the  plaintiff's 
declaration.  We  have  read  and  examined  the  evidence 
in  the  case,  and  while  it  does  not  appear  that  Bice  was 
free  from  negligence  in  attempting  to  cross  the  tracks 
under  all  the  circumstances,  it  does  appear  beyond 
controversy,  we  think,  that  Rice  was  an  independent 
contractor  and  had  undertaken  as  such  to  transport  the 
goods  of  appellee  from  Crystal  Lake  to  Wheaton  in  his 
own  way  for  a  specified  sum  of  money;  and  even 
though  the  evidence  may  tend  to  show  that  Eice  was 
guilty  of  negligence  and  that  his  negligence  together 
with  that  of  appellant  combined  to  bring  about  the 
accident,  this  would  not  affect  appellee's  right  of  ac- 
tion against  appellant.  The  negligence  of  an  independ- 
ent contractor  is  not  chargeable  against  the  person 
with  whom  he  contracts. 

As  to  the  negligence  of  the  appellant  or  its  servants, 
we  think  the  evidence  shows  that  the  train  was  run- 
ning at  a  high  rate  of  speed  over  the  crossing  of  a 
country  road  where,  because  of  growing  corn  and 
bushes,  the  view  of  the  road  was  obstructed.  The  tes- 
timony also  tends  to  show  that  no  whistle  was  blown 
or  bell  rung  far  enough  away  from  the  crossing  to 
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be  effective  as  a  warning,  although  there  is  testimony 
in  the  case  by  the  engineer  and  fireman  that  the  whis- 
tle was  blown  immediately  before  reaching  the  cross- 
ing, when  it  was  too  late  to  be  availing.  Under  these 
circumstances  it  was,  in  our  opinion,  a  question  for  the 
jury  to  determine  whether  appellant  was  guilty  of 
negligence.  The  mere  performance  of  all  the  statu- 
tory duties  does  not  necessarily  relieve  the  appellant 
of  negligence.  Indianapolis  &  St.  L.  E.  Co.  v.  Stables, 
62  111.  313 ;  Continental  Improvement  Co.  v.  Stead,  95 
U.  S.  161 ;  Eockf ord,  B,  I.  &  St.  L.  E.  Co.  v.  HiUmer, 
72  111.  235 ;  Chicago,  B.  &  Q.  B.  Co.  v.  Lee,  87  HI.  454. 

Appellant  had  no  right  to  operate  its  train  at  a  high 
rate  of  speed  under  conditions  which  made  that  a  neg- 
ligent act  so  far  as  persons  crossing  the  tracks  are 
concerned.  And  as  to  whether  the  circumstances  are 
such  as  to  cause  the  speed  at  which  a  train  is  driven 
to  amount  to  negligence  is  a  question  for  the  jury 
under  all  the  evidence,  and  their  verdict  will  not  be 
set  aside  upon  appeal  if  there  is  sufficient  credible 
evidence  to  support  it. 

As  to  the  question  urged  in  argument  on  behalf  of 
appellant  that  the  negligence  of  the  driver,  Bice,  in 
driving  upon  the  railroad  crossing  in  front  of  the  ap- 
proaching train  was  the  proximate  cause  of  the  ac- 
cident and,  therefore,  that  the  plaintiff  cannot  recover 
because  of  Bice's  negligence, — ^we  are  of  the  opinion 
that  where  an  injury  is  the  result  of  the  negligence  of 
the  defendant  and  that  of  a  third  person  the  plaintiff 
may  recover  if  the  negligence  of  the  defendant  was  an 
efficient  cause  of  the  injury.  Pullman  Palace  Car  Co. 
V.  Laack,  143  111.  242,  261.  In  this  case  the  negligence 
of  the  defendant,  appellant,  and  Bice,  which  resulted 
in  the  injury  to  the  plaintiff's  goods  and  chattels  was 
the  negligence  of  two  independent  persons,  and  the 
negligence  of  the  defendant  was  an  efficient  cause-  of 
the  injury.  Bice  was  not  the  servant  of  appellee;  he 
was  an  independent  contractor,  as  we  have  held  above, 
and  appellee  was  not  chargeable  with  his  negligence. 
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If  the  preponderance  of  the  evidence  shows,  as  we 
think  it  does,  that  the  servants  of  the  defendant  were 
negligent  and  that  their  negligence  directly  contrib- 
uted to  the  accident,  the  plaintiff,  appellee,  would  be 
entitled  to  recover  against  appellant. 

In  our  opinion,  the  remarks  of  counsel  for  appellee, 
made  in  the  presence  of  the  jury,  do  not  constitute  re- 
versible error.  We  think  the  court  did  not  err  in  re- 
fusing to  direct  a  verdict  for  the  defendant,  appellant. 
There  was  no  contention  in  the  pleadings  or  on  the 
trial  that  the  defendant  was  guilty  of  negligence  be- 
cause the  speed  of  forty-five  miles  an  hour  was  pro- 
hibited  by  law;  hence,  the  refusal  of  an  instruction 
tendered  to  the  effect  that  the  iury  was  not  at  liberty 
to  find  a  verdict  against  the  defendant  on  any  theory 
that  a  speed  of  forty-five  nules  an  hour  was  prohibited 
by  law,  was  proper.  In  our  opinion,  the  court  did  not 
err  in  its  rulings  on  evidence;  nor  did  it  err  in  over- 
ruling defendant's  motion  in  arrest  of  judgment. 

The  judgment  is  affirmed. 

Affirmed. 


Thomas  BriBch,  Administrator,  AppeUee,  v.  Chicago  City  Bailway 

Company,  Appellant 

Oen.  No.  17,880. 

1.  STBoer  BAiiBOADS — evidcnce.  Plaintiff's  Intestate,  while  drly- 
ing  a  loaded  wagon  over  a  crossing,  was  struck  by  an  electric  car 
and  killed.  Plaintilf  a  testimony  tended  to  prove  that  the  motorman 
was  negligent  in  propelling  the  car  at  a  high  rate  of  speed,  not 
having  the  car  under  control  and  without  sounding  the  bell,  and 
three  witnesses  testified  that  the  car  was  going  at  a  speed  of 
eighteen  to  twenty  mUes  an  hour.  Defendant  introduced  evidence 
that  the  motorman  rang  the  beU  in  ample  time  but  that  deceased 
disregarded  the  warning,  that  stopping  appliances  were  employed 
and  that  the  car  was  going  at  a  speed  of  four  to  six  miles  an  hour. 
Held,  that  the  evidence  was  not  clear  that  the  car  was  under  proper 
control,  and  a  verdict  for  plaintiff  was  not  against  manifest  weight 
of  evidence. 
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2.  Instructions — preponderance  of  evidence.  An  Instruction  re- 
quiring the  jury  to  determine  from  certain  enumerated  circum- 
stances upon  which  side  the  weight  of  evidence  is,  is  erroneous. 

3.  iNSTBUcnoNs — not  referring  to  the  evidence.  An  instruction 
which  does  not  require  the  jury  to  look  to  the  evidence  to  ascer- 
tain a  certain  fftct  is  properly  refused. 

4.  Stbeet  bailboads — instructions.  An  instruction  that  if  de- 
ceased saw  or  was  aware  of  the  approach  of  a  car  "at  the  time 
and  place  in  question"  no  negligence  is  attributable  to  defendant, 
is  misleading,  since  the  question  of  whether  a  bell  was  rung  or 
not  is  properly  omitted  only  in  case  the  car  was  seen  by  deceased 
in  time  to  avoid  the  accident. 

6.  iNSTBUCTioNs-^WTien  assuming  facts  not  in  evidence.  An 
instruction  to  find  defendant  not  guilty  if  the  jury  believe  that 
a  motorman  was  led  to  believe  that  deceased  would  stop  a  wagon 
before  going  on  the  track  is  properly  refused  where  there  is  no 
evidence  tending  to  prove  that  fact. 

6.  Damages — iohen  not  excessive.  A  verdict  for  |5,000  for  causing 
the  death  of  a  teamster,  forty-two  years  old,  who  had  been  in  good 
health  and  who  left  a  widow  and  four  minor  children  is  not  exces- 
sive. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  14, 
1913.  Rehearing  denied  January  28,  1913.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

James  G.  Condon  and  Watson  J.  Fbrey,  for  appel- 
lant ;  Leonabd  a.  BtJSBY,  of  counsel. 

Caswell  &  Hbaly,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  for  the  benefit  of  the  widow 
and  next  of  kin  of  John  Bauer,  to  recover  damages 
sustained  by  them  by  reason  of  his  death,  which  it  is 
claimed  was  the  result  of  the  negligence  of  the  appel- 
lant. 

The  trial  of  the  cause  resulted  in  a  verdict  and 
judgment  in  favor  of  appellee  for  $5,000.  The  acci- 
dent resulting  in  the  death  of  Bauer  occurred  on  the 
14th  day  of  July,  1909,  at  the  corner  of  Polk  and  South 
Clark  Streets  in  Chicago.     Appellee's  intestate  was 
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driving  a  team  east  on  Polk  Street,  the  wagon  being 
loaded  with  crushed  stone.  As  the  wagon  was  crossing 
Clark  Street,  it  was  struck  by  a  southbound  electric 
street  car  of  appellant.  By  the  concussion  Bauer  was 
thrown  from  his  seat  on  the  wagon  to  the  pavement, 
and  died  from  the  injuries  received. 

Bauer  was  forty-two  years  of  age  at  the  time  of  his 
death.  He  had  been  for  six  or  seven  years  in  the 
employ  of  Dolese  &  Shepard  as  teamster  of  a  stone 
wagon. 

The  theory  on  which  appellee  seeks  to  recover,  and 
which  appellee's  evidence  tends  to  prove,  is  that  the 
motorman  of  the  car  was  negligent  in  propelling  it  at 
a  high  rate  of  speed,  not  having  his  car  under  control, 
and  without  sounding  its  bell  as  a  warning  of  its  ap- 
proach to  the  intersection  of  the  streets.  To  substan- 
tiate this  theory,  appellee  introduced  four  witnesses; 
one  of  them,  however,  did  not  see  the  car  and  wagon 
until  the  instant  of  the  collision;  the  other  three  wit- 
nesses testified  that  the  car  was  going  at  a  speed  of 
eighteen  to  twenty  miles  an  hour. 

The  theory  of  appellant,  supported  by  its  evidence, 
is  that  warning  was  given  by  the  motorman  by  ring- 
ing his  bell  when  he  saw  that  Bauer  was  intending 
to  cross  Clark  Street,  in  ample  time  to  give  Bauer 
warning,  and  to  enable  him  to  stop  his  horses  and 
avoid  collision  with  the  car,  but  that  Bauer  disregarded 
the  warning  and  drove  upon  the  track  of  the  appel- 
lant in  front  of  the  car. 

It  appears  from  the  evidence  that  when  Bauer  saw 
that  the  car  was  not  under  control  and  would  strike 
his  team,  he  endeavored  to  get  out  of  the  way  of  the 
car  by  turning  his  team  to  the  south ;  the  wagon,  how- 
ever, being  heavily  loaded,  he  was  unable  to  get  out 
of  the  way  of  the  car.  The  evidence  on  both  sides 
of  the  case  tends  to  show  that  neither  of  the  horses 
of  deceased's  team  was  in  the  slightest  degree  injured, 
and  that  their  harnesses  remaiaed  intact.  The  evi- 
dence, we  think,  tends  to  show  that  the  car  struck  the 
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forward  wheel  of  the  wagon  as  the  team  was  turned  to 
the  south,  the  fender  of  the  car  going  under  the  wheel 
and  causing  the  near  or  left-hand  horse  of  the  team  to 
fall;  and  the  car  shoved  the  wagon  and  team  along  a 
few  feet.  The  wagon  was  heavily  loaded  and  thus 
tended  to  stop  the  car.  Appellant's  testimony  tends 
to  show  that  the  car,  as  it  approached  Polk  Street, 
was  going  at  a  speed  of  four  to  six  miles  an  hour ;  that 
its  bell  was  being  sounded  and  that  the  motorman 
vigorously  employed  the  stopping  appliances  of  the 
car,  and  sanded  the  tracks  as  soon  as  he  became  aware 
that  Bauer,  instead  of  stopping  his  team,  intended  to 
cross  the  track. 

The  evidence  is  exceedingly  contradictory,  and  it  is 
apparently  impossible  to  reconcile  the  testimony  of  the 
plaintiff's  witnesses  with  the  testimony  of  appellant's 
witnesses. 

It  is  urged  that  the  verdict  is  against  the  manifest 
weight  of  the  evidence,  and,  therefore,  the  verdict  and 
judgment  should  be  set  aside.  Upon  a  careful  exam- 
ination of  the  evidence,  we  are  unable  to  conclude  that 
the  verdict  is  manifestly  against  the  weight  of  the  evi- 
dence. In  some  respects  the  evidence  for  appellant 
is  not  reasonable.  We  cannot  believe  that  the  horses 
were  struck  by  the  car  and  still  were  uninjured.  In 
our  opinion  the  most  reasonable  evidence  is  that  the 
car  struck  the  f orewheel  of  the  wagon  as  the  team  was 
turning  to  the  south,  and  thus  the  main  shock  of  the 
collision  was  given  to  the  wagon,  and  that  this  threw 
Bauer  from  his  seat  to  the  pavement  between  the 
wagon  and  the  car.  We  are  not  satisfied  from  the  tes- 
timony that  the  car  of  appellant  was  under  the  con- 
trol that  it  should  have  been  as  it  was  approaching 
the  crossing  at  Polk  Street,  and  upon  a  consideration 
of  all  the  evidence  we  are  unable  to  say  that  its  mani- 
fest weight  is  against  the  verdict. 

Appellant  requested,  but  the  court  refused  to  sub- 
mit to  the  jury  the  following  instruction : 

**In  determining  upon  which  side  is  the  preponder- 
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ance  of  ttie  evidence  the  court  instructs  you  to  take 
into  consideration  the  number  of  witnesses  testifying 
on  one  side  or  the  other  of  a  ^sputed  peint;  the  op- 
portunities of  the  several  witnesses  for  knowing  the 
things  about  which  they  testify ;  their  conduct  and  de- 
meanor, while  testifying,  their  interest  or  lack  of  in- 
terest, if  any,  in  the  result  of  the  suit,  the  probability 
or  improbability  of  the  truth  of  their  several  state- 
ments in  view  of  all  the  evidence,  facts  and  circum- 
stances proven  on  the  trial,  and  from  all  these  cir- 
cumstances determine  upon  which  side  is  the  weight  or 
preponderance  of  the  evidence.'* 

In  our  opinion  this  instruction  was  properly  refused 
for  the  reason  that  it  is  misleading.  It  instructs  the 
jury  to  take  into  consideration  certain  enumerated 
things  in  determining  upon  which  side  the  preponder- 
ance of  the  evidence  rested;  then  it  closes  with  **and 
from  these  circumstances  determine  upon  which  side 
is  the  weight  or  preponderance  of  the  evidence.*'  In 
our  opinion  the  weight  or  preponderance  of  the  evi- 
dence depended  not  only  upon  the  circumstances  re- 
ferred to  in  the  instruction,  but  upon  all  the  evidence 
in  the  case  as  well.  This  instruction,  or  a  very  similar 
one,  was  condemned  in  Eyan  v.  People,  122  HI.  App. 
461;  see  also  Chicago  Union  Traction  Co.  v.  Hampe, 
228  HL  346. 

Error  is  assigned  and  urged  upon  the  refusal  of  the 
court  to  submit  to  the  jury  the  following  instruction: 

"You  are  instructed  that  if  the  driver  of  the  wagon 
saw  or  was  aware  of  the  approach  of  the  street  car 
in  question,  at  the  time  and  place  in  question,  then  no 
negligence  is  attributable  to  the  defendant,  Chicago 
City  Eailway  Company,  on  account  of  any  failure,  if 
any,  upon  its  part,  to  sound  the  gong  upon  the  said 
car.*' 

We  think  this  instruction  was  properly  refused  for 
the  reason  that  it  does  not  require  the  jury  to  look  to 
the  evidence  to  find  whether  or  not  the  driver,  Bauer, 
was  aware  of  the  approach  of  the  car, — they  are  sim- 
ply told  that  if  the  driver  saw  or  was  aware  of  the 
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approach  of  the  street  car  in  question.  The  words 
**at  the  time  and  place  in  question'*  may  mean  several 
things  and  would  justify  the  jury  in  saying  or  holding 
that  if  the  driver  of  the  wagon  became  aware  of  the 
approach  of  the  car  without  the  ringing  of  the  bell, 
after  it  was  too  late  for  him  to  get  out  of  the  way 
of  the  car,  the  motorman  was  excused  from  ringing 
the  bell  in  time  so  that  the  warning  would  be  available. 
There  was  evidence  that  the  deceased  was  looking  at 
the  car  when  his  team  was  on  the  track,  and  one  wit- 
nesSy  Hammefmeister,  swore  that  the  deceased  was 
looking  at  the  car  just  before  he  drove  on  the  track. 
If  the  bell  was  rung  too  late  as  a  warning,  the  instruc- 
tion is  misleading,  as  the  driver  may  have  been  aware 
of  the  approach  of  the  car  at  the  time  and  place  in 
question  and  still  not  aware  of  it  in  time  to  avoid  the 
car,  or  in  time  to  excuse  the  appellant  from  any  neg- 
ligence on  account  of  failure  to  sound  a  gong.  Even 
if  under  the  testimony  of  Hammermeister  the  deceased 
saw  the  car  in  time  to  stop  before  he  reached  the  track, 
we  do  not  think  that  as  a  matter  of  law  it  can  be  said 
that  there  was  no  negligence  in  not  ringing  the  gong. 
The  crossing  in  question  was  a  crowded  crossing,  and 
the  deceased  had  just  as  much  right  to  cross  as  had 
the  motorman.  The  instruction  does  not  mean  and 
is  not  the  equivalent  of  holding  the  law  to  be  that, 
if  the  car  was  seen  by  the  deceased  in  time  to  avoid 
the  accident,  it  was  immaterial  whether  the  bell  was 
rung,  as  held  in  Chicago  Union  Traction  Co.  v.  Daly, 
129  m.  App.  519. 

Error  is  predicated  upon  the  refusal  of  the  court 
to  give  instruction  No.  12,  as  follows : 

**You  are  instructed  that  if  you  believe  from  the 
evidence  that  while  the  defendant  and  its  servants 
were,  if  they  were  in  the  exercise  of  ordinary  care,  all 
the  surrounding  circumstances  at  the  time  and  place 
of  the  accident  were  such  that  the  motorman  in  charge 
of  the  car  while  thus  in  the  exercise  of  ordinary  care, 
was  led  to  believe  that  the  deceased  would  stop  his 
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wagon  before  coining  upon  the  defendant's  tracks  so 
as  to  allow  the  car  to  pass  in  front  of  him  in  safety 
and  that  the  motorman  thus  relying  upo^  such  pre- 
sumption attempted  to  drive  the  car  so  as  to  pass  in 
front  of  the  deceased  in  safety,  but  that  nevertheless 
the  deceased  did  not  so  stop  his  wagon  but  continued 
to  drive  upon  the  tracks  so  as  to  come  into  collision 
with  the  car,  and  if  you  further  believe  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  the 
conduct  of  the  deceased  in  that  regard  was  a  failure 
to  exercise  ordinary  care  for  his  own  safety  and  that 
as  a  result  thereof  he  was  injured,  then  the  plaintiff 
cannot  recover  in  this  case  and  you  should  find  the  de- 
fendant Chicago  City  Railway  Company  not  guilty/* 

This  instruction,  in  our  opinion,  was  properly  re- 
fused on  the  ground  that  there  is  no  evidence  on  which 
to  base  it,  and  it  would,  therefore,  mislead  the  jury. 
It  states  that  if  the  jury  believe  from  the  evidence  the 
motorman  was  led  to  believe  that  the  deceased  would 
stop  his  wagon  before  going  on  the  track,  they  should 
find  the  defendant,  appellant,  not  guilty.  As  we  read 
the  evidence  in  the  case,  there  is  no  evidence  tending 
to  prove  this  fact.  The  motorman  testified  that  he 
did  not  rely  upon  this  belief  or  assumption,  but  that 
when  he  first  saw  the  horses  he  turned  off  the  power 
and  started  to  ring  his  gong;  that  when  he  first  saw 
the  horses  they  were  moving  slowly,  and  as  he  ap- 
proached, they  moved  faster;  and  when  they  were 
within  six  feet  of  the  track,  the  driver  started  to  whip 
them.  This  evidence  shows  that  the  motorman  was 
not  led  to  believe  that  the  horses  would  stop.  This  is 
the  only  evidence  in  the  case  which  Itas  any  bearing 
upon  the  exact  question  as  to  what  the  motorman  be- 
lieved the  deceased  would  do.  The  theory  of  the  de- 
fense, as  we  understand  the  evidence,  is  that  the  mo- 
torman tried  to  stop  and  did  all  he  could  in  that  re- 
spect as  soon  as  he  saw  the  team,  and  that  he  did  not 
"attempt  to  drive  the  car  so  as  to  pass  in  front  of  the 
deceased  in  safety.'* 

Furthermore,  instruction  No.  14,   given  at  the    re- 
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quest  of  the  def endant,  covers  the  same  groimd  as  the 
instruction  in  question.  Given  instruction  No.  15  cov- 
ers in  part  the  same  ground. 

Error  is  predicated  upon  the  refusal  of  the  court  to 
submit  refused  instruction  No.  15.  Numerous  other 
instructions  given  at  the  request  of  appellant,  covered 
the  question  of  negligence  of  the  defendant  and  con- 
tributory negligence  of  the  deceased,  and  we  think  no 
error  was  committed  in  refusing  this  instruction. 

The  evidence  shows  that  the  deceased  left  a  widow 
and  four  children,  the  eldest  being  nine  years  and 
the  youngest  two  years  old.  The  deceased  had  always 
been  in  good  health  before  he  died.  In  our  opinion  the 
verdict  is  not  excessive. 

The  judgment  is  afiSrmed« 
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Baaar  A  Johnson,  Appellants,  y.  Hairy  Spnrling,  Appellee. 

1.  BB0KEB8 — recovery  of  commiaaion  where  negotiations  discon- 
tinued. A  broker  Is  entitled  to  recover  commissionfl^  if  he  finds 
a  buyer  who  is  ready,  able  and  willing  to  purchase  the  property 
on  the  terms  of  the  original  contract*  or  to  whom  his  client  finally 
sells  the  property  upon  other  terms  agreed  upon  by  the  latter  and 
the  purchaser. 

2.  Bbokbbs — discontinuance  and  abandonment  of  negotiations. 
In  order  to  constitute  an  abandonment  of  negotiations  between  a 
broker  and  a  prospective  purchaser  so  as  to  defeat  recovery  of 
commissions,  mere  discontinuance  for  a  short  time  is  not  sufliclent» 
but  the  evidence  must  also  show  an  abandonment  of  all  Intention 
of  purchasing  the  property. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hoir. 
Thomas  M.  Jktt,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1912. 

HooAN  &  Wallace,  for  appellants. 

E.  C.  Nbpp  and  Edwabd  E.  Adams,  for  appellee. 

Mb.  Jtjsticb  Philbbick  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  plaintiffs  against  de- 
fendant to  recover  commissions  alleged  to  be  due  from 
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defendant  to  plaintiffs.  The  trial  below  resulted  in  a 
verdict  and  judgment  against  plaintiffs,  and  they  pros- 
ecute this  appeal. 

Numerous  grounds  are  alleged  as  a  cause  of  rever- 
sal, first,  that  the  judgment  is  clearly  and  manifestly 
against  the  weight  of  the  evidence,  and  second  that  the 
court  erred  in  giving  and  refusing  instructions.  Owing 
to  the  fact  that  the  judgment  must  be  reversed  on  ac- 
count of  erroneous  instructions,  it  is  unnecessary  at 
this  time  to  enter  into  a  discussion  of  the  weight  of 
the  evidence. 

The  record  discloses  that  plaintiffs  were  employed 
by  defendant  for  the  purpose  of  finding  a  purchaser 
for  certain  property  owned  by  defendant.  Plaintiffs 
undertook  to  find  such  purchaser  and  entered  into  ne- 
gotiations with  several  parties.  The  price  for  which 
the  property  was  to  be  sold,  by  the  original  contract 
of  employment,  was  forty-six  hundred  dollars;  this 
price  was  deviated  from,  and  plaintiffs  were  permit- 
ted by  defendant  to  price  the  property  at  various 
prices  during  the  attempted  negotiations  of  sale,  and 
were  permitted  at  one  time  to  price  it  as  low  as  thirty- 
five  hundred  dollars;  the  price  was  afterwards  raised 
to  thirty-six  hundred  dollars.  Defendant  finally  con- 
cluded a  sale  to  the  purchaser  who  was  produced  by 
plaintiffs. 

The  first  instruction  given  on  behalf  of  defendant 
told  the  jury  that  before  plaintiffs  could  recover  it 
was  necessary  that  they  should  show  by  a  prepon- 
derance of  the  evidence  not  only  that  they  had  pro- 
cured a  purchaser,  in  accordance  with  their  contract 
of  employment,  who  was  ready,  able  and  willing  to 
buy  upon  the  terms  expressed  in  the  contract  of 
employment,  but  that  they  must  also  show  by  a 
preponderance  of  the  evidence  that  they  were  the 
eflScient  cause  in  effecting  a  sale  of  the  premises 
according  to  the  terms  mentioned  in  the  contract 
of  employment,  or  on  other  terms  agreed  upon.  This 
instruction  is  not  a  correct  statement  of  the  law. 
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Plaintiffs  were  entitled  to  recover  if  they  found  a 
buyer  who  was  ready,  able  and  willing  to  purchase 
the  property  on  the  terms  of  the  original  contract, 
or  to  whom  defendant  finally  sold  the  property  upon 
other  terms  agreed  upon  by  the  purchaser  and  defend- 
ant, and  it  was  not  necessary  that  a  purchaser  should 
be  obtained  who  was  ready,  willing  and  able  to  pur- 
chase upon  terms  agreed  upon  by  and  between  the 
plaintiffs  and  the  defendant.  Hafner  v.  Herron,  165 
111.  242. 

The  second  instruction  is  also  erroneous;  this  in- 
struction told  the  jury  that  although  plaintiffs  had 
found  a  purchaser,  they  could  not  recover  if  there  was 
no  completion  of  the  sale  according  to  the  terms  of  the 
contract  of  employment  and  there  had  been  an  aban- 
donment of  negotiations  by  the  purchaser,  even  though 
defendant  afterwards  renewed  the  negotiations  and 
finally  completed  a  sale  with  the  purchaser  found  by 
plaintiffs. 

The  mere  fact  that  negotiations  may  have  been  dis- 
continued for  a  short  time  will  not  defeat  a  recovery. 
In  order  to  constitute  an  abandonment  the  evidence 
must  not  only  show  the  breaking  off  of  the  negotia- 
tions but  also  an  abandonment  of  all  intention  by  the 
purchaser  of  purchasing  the  property.  The  record 
does  not  disclose  such  an  abandonment.  Bigdon  v. 
More,  226  HI.  382.  This  instruction  is  indefinite,  vague 
and  misleading.  Instructions  number  three  and  four 
are  also  misleading  and  should  not  have  been  given. 

For  the  errors  in  giving  these  instructions  the  judg- 
ment is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Edward  L.  Pegiam,  AppeDant,  y.  Jesse  K  Kiser,  AppeDee. 

1.  UsuBT — no  defense  where  debt  aatumed  by  third  party.  Where 
an  indebtedness  has  been  assumed  by  a  third  party  as  part  con- 
sideration for  a  business,  he  cannot  take  advantage  of  the  fact 
that  the  original  contract  was  usurious; 

2.  Setoff  and  oountebclaims — mutual  account  necessary.  An 
arrangement  to  offset  a  partnership  claim  against  an  indebtedness 
of  one  of  the  partners  does  not  afTect  the  creditor  of  the  latter  unless 
he  consents  thereto. 

Appeal  from  the  County  Ck)urt  of  Macon  county;  the  Hoir.  O.  W. 
Smith,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Reyersed  and  remanded.    Opinion  filed  October  16,  1912. 

BuoKiNGHAM  &  Gbay,  for  appellant. 

Hill  &  Dbew,  for  appellee. 

Mb.  Justice  Philbbigk  delivered  the  opinion  of  the 
court. 

Prior  to  March  2,  1909,  appellee  and  one  Cain  were 
in  partnership,  carrying  on  the  business  of  coal,  hay 
and  feed.  On  that  dajte  Cain  borrowed  from  appellant 
one  hundred  dollars,  for  which  he  executed  to  appel- 
lant a  note  for  one  hundred,  seventeen  dollars  and 
fifty  cents.  Seventeen  dollars  and  fifty  cents  of  that 
amount  was  usury.  This  note  was  signed  by  appellee 
as  surety  for  Cain.  On  this  note  Cain  paid  seventeen 
dollars  and  fifty  cents.  After  that  payment  Cain  and 
appellee  dissolved  partnership,  appellee  taking  over 
the  business  and  continuing  therein.  After  the  disso- 
lution of  the  partnership  appellee  continued  to  make 
payments  on  the  note  executed  by  Cain  and  himself, 
and  on  January  4,  1910,  the  old  note  was  taken  up 
by  appellee  and  a  new  note  executed  to  appellant  for 
sixty-two  dollars  and  fifty-one  cents;  this  note  was 
signed  by  appellee  alone  and  matured  April  4,  1910, 
with  interest  at  seven  per  cent.  Appellee  continued 
to  make  payments  on  the  indebtedness  until  he  had 
paid  seventy  dollars  and  eighty  cents  to  appellant; 
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this  together  with  the  seventeen  dollars  and  fifty  cents 
paid  by  Cain  amounted  to  eighty-seven  dollars  and 
fifty  cents  paid  on  the  indebtedness.  After  the  dis- 
solution of  the  partnership  between  Cain  and  appel- 
lee, appellee  then  formed  a  partnership  with  one  Ward 
and  continued  the  business.  After  Ward  became  inter- 
ested in  the  business,  appellant  bought  of  the  firm, 
through  appellee,  hard  coal  amounting  to  sixteen  dol- 
lars and  forty  cents.  By  an  arrangement  between 
Ward  and  appellee,  the  coal  was  finally  charged  to 
appellee  upon  the  books  of  Miser  and  Ward.  On  the 
eighth  day  of  April,  1910,  judgment  was  confessed  on 
the  note  dated  January  4,  1910,  against  appellee,  in 
favor  of  appellant,  for  ninety-four  dollars  and  thirty- 
nine  cents,  thirty-three  dollars  and  thirty-six  cents  of 
which  was  for  attorney's  fees.  On  application  by  ap- 
pellee, the  judgment  was  opened  and  appellee  given 
leave  to  plead.  Appellee  set  up  as  a  defense  the  usury 
amounting  to  seventeen  dollars  and  fifty  cents  in  the 
original  note,  and  claimed  as  a  set-off  the  sixteen  dol- 
lars and  forty  cents  for  coal  purchased  of  the  firm 
of  Miser  and  Ward.  The  jury  returned  a  verdict 
against  appellant,  in  favor  of  appellee,  for  four  dol- 
lars and  thirty  cents,  upon  which  verdict  judgment 
was  rendered,  from  which  this  appeal  is  prosecuted. 
It  is  insisted  by  appellant  that  the  record  discloses 
that  a  part  of  the  consideration  for  which  the  business 
of  Miser  and  Cain  was  taken  over  by  appellee  was  that 
Miser,  appellee,  was  to  pay  the  note  made  by  Cain 
to  appellant  and  on  which  appellee  was  surety,  and 
that  by  reason  of  appellee  having  assumed  and  agreed 
to  pay  this  indebtedness,  although  the  contract  between 
Cain  and  appellant  might  have  originally  been 
usurious,  appellee  cannot  take  advantage  thereof.  It 
is  also  contended  by  appellant  that  appellee  is  not 
entitled  to  claim  as  a  set-off  in  this  action  the  amount 
due  for  the  coal  purchased  from  the  firm  of  Miser  and 
Ward. 
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Appellee,  on  the  other  hand,  denies  that  it  was  a 
part  of  the  agreement  or  contract  with  Cain  that  he 
should  pay  this  indebtedness,  but  that  Cain  was  insol- 
vent and  that  he  made  his  payments  by  reason  of  be- 
ing surety  on  the  note ;  also,  that  although  the  firm  of 
Miser  and  Ward  furnished  the  coal  to  appellant,  ap- 
pellee having  assumed  the  indebtedness  of  Miser  and 
Ward  and  having  had  the  coal  charged  to  his  account, 
he  therefore  is  entitled  to  set  off  that  amount  in  an 
action  on  this  note. 

We  are  satisfied  that  the  record  sustains  the  con- 
tention of  appellant,  that  appellee,  under  and  by  virtue 
of  his  contract  with  Cain  whereby  the  business  of  Mi- 
ser and  Gain  was  turned  over  to  appellee,  assumed 
and  agreed  to  pay  the  note  executed  by  Cain  and  appel- 
lee, to  appellant,  and  the  payment  of  this  indebtedness 
was  a  part  of  the  consideration  for  turning  over  the 
partnership  business  of  Miser  and  Cain  to  appellee. 
Appellee  having  assumed  and  agreed  to  pay  that  in- 
debtedness as  a  part  of  the  consideration  for  the  busi- 
ness of  Miser  and  Cain,  it  is  immaterial  whether  the 
original  contract  between  Cain  and  appellant  was 
usurious  or  not,  and  although  there  may  have  been 
usury  in  the  contract  between  Cain  and  appellant, 
appellee  cannot  take  advantage  thereof,  Boylston  v. 
Bain,  90  111.  283,  288. 

There  being  no  contention  upon  the  part  of  appellee 
that  at  the  time  appellant  purchased  the  hard  coal, 
the  partnership  did  not  consist  of  Miser  and  Ward. 
Miser  and  Ward  having  furnished  the  coal  to  appel- 
lant, no  agreement  between  them  could  affect  appel- 
lant so  as  to  permit  appellee  to  off  set  the  purchase 
price  of  the  coal  in  this  action.  The  law  is  too  well 
settled  in  this  state  to  permit  of  argument  that  be- 
fore one  debt  or  account  can  be  off  set  against  an- 
other, the  accounts  must  be  mutual  between  the  par- 
ties to  the  action,  and  in  an  action  against  a  person 
or  partner  individually  the  partnership  debt  cannot  be 
allowed  as  a  set-off,  and  no  arrangement  which  might 
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have  been  made  regarding  this  account  between  Miser 
and  Ward  could  in  any  manner  affect  appellant  un- 
less he  consented  thereto.  Dameier  v,  Bayor,  167  111. 
547. 

The  judgment,  for  the  reasons  above  set  forth,  is  so 
clearly  and  manifestly  against  the  law  and  the  evi- 
dence, that  it  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


John  Greer,  Appellee,  v.  Finis  E.  Downing,  Appellant. 

1.  Bills  and  notis — maturity  of  demand  note.  An  instruction 
that  if  a  demand  note  which  was  negotiated  a  year  after  its  date 
was  so  negotiated  before  demand,  a  set-ofT  against  the  payee  could 
not  be  urged  against  it  is  erroneous. 

2.  Bills  and  notes — when  question  of  set-off  for  the  jury.  It  is 
for  the  jury  to  decide  whether  defendant  has  a  set-off  against  the 
assignee  after  maturity  of  notes  sued  on  for  rent  alleged  to  be 
due  from  the  original  payee,  where  the  eyidence  is  very  conflicting. 

3.  Jttdgment — trifling  error.  Where  a  Judgment  on  notes  is  ex- 
cessive by  eleven  cents,  the  maxim,  de  minimis  non  curat  lex, 
should  be  applied. 

Appeal  from  the  County- Court  of  Cass  county;  the  Hon.  Chables 
M  Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Afllrmed.  Opinion  filed  October  15,  1912.  Rehearing 
denied  Deoember  20,  1912. 

A.  A.  Lbbpeb,  for  appellant. 
Neigbb  &  GoBDLBY,  for  appellee. 

Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Finis  E,  Downing,  executed  and  delivered  to  J.  D. 
Eussell  two  promissory  notes.  One  of  the  notes  is  for 
$37.50,  dated  August  22,  1910,  and  is  payable  **on  de- 
mand with  interest  at  seven  per  cent,  per  annum  after 
demand.*'  The  other  is  for  $35.50,  dated  May  20, 
1911,  due  thirty  days  after  date  with  interest  at  seven 
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per  cent,  after  maturity.  The  payee  in  the  notes  died 
August  4,  1911.  His  widow  was  appointed  adminis- 
tratrix of  his  estate  on  August  8,  1911,  and  she  in- 
dorsed the  notes  to  John  Greer,  three  or  foui;  days 
thereafter.  Greer  immediately  demanded  payment  of 
the  notes  and  brought  suit  against  the  maker  before 
a  justice  of  the  peace  to  enforce  their  collection.  From 
the  judgment  before  the  justice,  Downing  appealed 
to  the  county  court,  where  a  jury  rendered  a  verdict 
against  him,  on  January  5,  1912,  for  $75.56  on  which 
judgment  was  rendered.  Downing  prosecutes  this 
further  appeal. 

The  first  ground  urged  for  reversal  is  that  the  court 
improperly  instructed  the  jury  and  should  have  given 
other  instructions  in  addition  to  those  given*  By 
agreement  of  counsel  the  court  instructed  the  jury 
orally,  and  among  other  things  the  court  told  the  jury, 
that  the  note  dated  May  20,  1911,  was  negotiated 
after  maturity  and  was  subject  to  the  defense  of  set- 
off against  it  in  the  hands  of  Greer,  the  same  as  if  it 
had  not  been  negotiated  and  suit  had  been  brought 
by  the  original  payee;  that  if  the  note  dated  August 
22,  1910,  was  assigned  to  Greer  before  demand  made, 
then  the  defense  of  set-off  could  not  be  urged  against 
that  note.  Complaint  is  made  of  that  part  of  the 
charge,  that  applies  to  the  note  dated  August  22d.  We 
do  not  know  of  any  case  in  which  it  has  been  held,  that 
an  indorsee  of  a  demand  note  negotiated  a  year  after 
its  date,  has  been  held  to  be  a  purchaser  before  ma- 
turity. That  part  of  the  charge  was  erroneous,  both 
notes  were  indorsed  after  maturity.  The  jury  found 
against  the  entire  claim  of  set-off,  since  they  rendered 
a  verdict  for  the  full  amount  of  both  notes.  It  is 
clear  that  the  verdict  was  not  affected  by  the  erroneous 
part  of  the  charge. 

We  have  reviewed  the  contention  of  appellant  al- 
though no  objection  or  exception  was  taken  to  the  in- 
structions given,  neither  was  there  any  request  that 
the  court  should  give  any  further  instructions  nor  is 
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it  mentioned  among  the  various  reasons  in  writing, 
filed  as  a  gronnd  for  a  new  trial,  that  the  court  im- 
properly instructed  the  jury. 

The  defendant  filed  a  set-off  amounting  to  $148  by 
which  he  claimed  the  notes  were  paid  and  that  there 
was  a  balance  due  him.  The  notes  were  assigned  after 
maturity  and  the  assignee  took  them  subject  to  all 
defenses  available  against  the  payee.  The  set-off  is 
for  rent  of  a  room  rented  to  the  payee  by  the  maker 
of  the  notes  at  the  rate  of  two  dollars  per  month  from 
May  26,  1905,  to  December  1907,  and  for  eighteen 
months  rent  in  1910  and  1911,  at  the  same  rate.  The 
defendant  admitted  he  had  been  paid  forty  to  forty- 
five  dollars  cash  on  the  rent  but,  said  he  ha(}  kept  no 
book  accoxmt  of  it  although  he  had  charged  him  up  with 
the  rent  and  that  the  charge  for  rent  in  1910,  and  1911, 
was  made  after  the  death  of  Bussell.  Appellee  testi- 
fied that  when  he  presented  the  notes  for  payment, 
he  asked  appellant  if  Bussell  owed  him  anything  and 
he  replied,  **No,  sir,  he  did  not  owe  me  a  cent,''  and 
that  he  said  he  would  pay  the  notes  as  soon  as  he 
could.  This  is  denied  by  appellant.  Appellee  is  cor- 
roborated by  the  improbability  of  a  man  executing 
notes  to  his  tenant,  if  his  teuant  owed  him  such  a  large 
amount  for  rent  for  several  years  before  the  notes 
were  given.  There  was  also  some  evidence  tending  to 
impeach  the  reputation  of  appellant  for  truth  and 
veracity.  We  think  it  was  a  question  of  fact  peculiarly 
within  the  province  of  a  jury  to  decide  from  the  con- 
flicting evidence  whether  appellant  had  a  set-off 
against  the  notes.  The  verdict  of  a  jury  should  not  be 
disturbed  by  a  reviewing  court,  when  it  has  been  ap- 
proved by  the  trial  court,  unless  the  court  can  say 
the  verdict  is  manifestly  against  the  evidence.  That 
we  cannot  say  in  the  present  case. 

It  is  also  assigned  as  error  that  the  judgment  is 
excessive.  If  the  first  note  does  not  draw  interest 
until  it  was  presented  for  payment  after  Russell's 
death  the  judgment  is  excessive  by  eleven  cents.    This 
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ground  is  not  mentioned  in  the  motion  for  a  new  trial 
and  the  amount  is  so  small  that  the  maxim  de  minimis 
non  curat  lex  should  be  applied.  If  that  had  been 
suggested  in  the  trial  court  it  undoubtedly  would  have 
been  remitted. 

Finding  no  reversible  error  in  the  case  the  judg- 
ment is  affirmed. 

'Affirmed. 


Wmiam  H.  Black,  Appellee,  t.  T.  H.  Bowns,  Appellant. 

1.  Pabtibs  —  waiver  of  irregularity  in  Bubstitution,  Alleged 
irregularity  in  the  substitution  of  parties  plaintiff  after  the  begin- 
ning of  suit  on  a  note  is  waived  where  no  motion  is  made  for  a  dis- 
continuance but  the  general  issue  is  filed  and  a  trial  is  had  on  the 
merits  and  the  change  in  parties  is  in  no  way  questioned. 

2.  Continuance — absence  of  witnesses.  In  an  action  on  a  note 
it  is  not  error  to  overrule  defendant's  motion  for  a  continuance 
because  of  the  absence  of  witnesses  where  the  affidavits  in  support 
of  such  motion  show  no  diligence  to  get  such  witnesses  into  court 
and  state  that  it  is  expected  to  prove  by  them  that  the  payee  sold 
the  note  to  another,  who  sold  it  to  an  indorsee,  and  that  both  had 
notice  that  it  was  fraudulently  obtained  without  consideration,  where 
the  question  in  issue  is  whether  plaintiff  was  an  owner  before 
maturity  and  a  holder  in  due  course. 

3.  Bills  and  notes — fraud  and  lack  of  consideration,  A  verdict 
is  properly  directed  for  plaintiff  in  an  action  on  a  note  where  there 
is  no  attempt  to  show  that  he  had  notice  of  the  fraud  in  procuring 
it  or  of  the  absence  of  consideration,  and  the  circumstances  in 
plaintiff's  evidence  tending  to  show  lack  of  bona  fides  in  the  purchase 
are  Insufficient  to  sustain  a  verdict  for  defendant. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Affirmed.  Opinion  filed  October  15,  1912.  Rehearing 
denied  December  20,  1912. 

M.  J.  FiTZGEBALD,  W.  B.  MoBridb  Eiid  Lbahy,  SAxm- 
DEBS  &  Babth^  for  appellant. 

F.  E.  Wiley,  for  appellee ;  H.  Hershey,  of  coimseL 
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Mb.  Pbbsiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

This  suit  was  begun  to  the  March  term,  1911,  of  the 
Circuit  Court  of  Christian  County  by  the  Citizens  Na- 
tional Bank,  plaintiflF,  against  J.  H.  Downs  and  A.  B. 
Donaldson,  defendants.  The  declaration  was  filed  to 
the  said  March  term.  On  March  13, 1911,  the  time  for 
the  defendant  to  plead  was  extended  to  the  second 
Monday  of  the  term.  On  March  17th  plaintiff  was 
given  leave  to  amend  the  declaration.  On  July  22d, 
leave  was  given  plaintiff  to  amend  the  praecipe  for 
summons  by  striking  out  the  name  *  *  Citizens  National 
Bank,*'  and  to  insert  therein  the  name  William  H. 
Black,  and  on  the  same  day  an  amended  declaration 
was  filed  in  which  William  H.  Black  appears  as  plain- 
tiff in  the  place  of  the  Citizens  National  Bank.  On 
the  28th  day  of  August,  at  the  August  term  of  the 
court,  on  the  motion  of  the  defendant  Downs,  the  time 
of  the  defendant  to  plead  was  extended  to  the  second 
Monday  of  the  term.  On  the  fourth  day  of  Septem- 
ber the  defendant  Downs  filed  the  general  issue,  a 
plea  of  fraud  and  circumvention  and  a  plea  of  total 
failure  of  consideration.  There  was  a  trial  before  a 
jury  and  the  court  instructed  a  verdict  for  the  plaintiff 
on  which  judgment  was  rendered  for  $6,402  against 
the  defendant  Downs,  who  prosecutes  this  appeal. 

This  suit  is  brought  to  recover  the  amount  of  a 
promissory  note  executed  by  J.  H.  Downs  to  the  or- 
der of  A.  B.  Donaldson.    The  note  is  endorsed: 

**A.  B.  Donaldson, 
William  McGinley, 
without  recourse  on  me. 
William  H.  Black, 
Decatur,  111. 
**Pay  American  Mechanics'  Nat'l  Bank  of  St.  Louis, 
Mo.  or  order.  Prior  endorsements  guaranteed  Citizens 
National  Bank,  Decatur,  111. 
'^  Citizens  National  Bank, 

**Geo.  S.  Connabd,  Cashier, 

**  Decatur,  Illinois. '^ 
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It  is  insisted  that  it  was  error  to  permit  a  change 
of  parties  plaintiff,  after  the  beginning  of  the  suit 
The  record  shows  that  leave  was  given  plaintiff  to 
amend  the  declaration  generally  and  to  amend  the 
praecipe  by  substituting  the  present  plaintiff.  When 
the  amendment  had  been  made  substituting  the  pres- 
ent plaintiff,  the  appellant  asked  for  and  was  given 
time  to  plead.  He  then  filed  pleas  and  in  no  way  ques- 
tioned the  change  of  parties,  but  went  to  trial  on  the 
merits.  The  appellee  testified  that  he  was  the  owner 
of  the  note  at  the  time  the  suit  was  begun.  The  ap- 
pellant by  failing  to  in  some  way  move  for  a  discontin- 
uance of  the  suit  and  by  filing  the  general  issue  and 
going  to  trial  on  the  merits,  has  waived  whatever,  if 
any,  irregularity  there  was  in  the  substitution  of  par- 
ties plaintiff.  Chicago  Legal  News  Co.  v.  Browne,  103 
111.  317 ;  Eothschild  v.  Bruscke,  131  HI.  266. 

Before  the  beginning  of  the  trial  a  motion  was  made 
by  the  defendant  Downs  for  a  continuance.  It  was 
overruled  and  the  appellant  contends  that  the  ruling 
was  erroneous.  The  motion  was  based  on  the  absence 
of  witnesses.  It  appears  from  the  affidavits  filed  in 
support  of  the  motion  that  no  diligence  was  used  to 
get  the  absent  witnesses  into  court.  The  appellant  re- 
lied on  their  promise  to  be  present.  The  affidavit  states 
that  it  was  expected  to  prove  by  the  absent  witnesses 
that  Donaldson,  payee  in  the  note  sued  on,  sold  the 
note  to  one  Pouting,  and  Pouting  sold  it  to  McGinley, 
and  that  Pouting  and  McGinley  both  had  notice  of 
the  circumstances  under  which  the  note  was  given. 
The  question  in  issue  was  whether  Black  was  the  owner 
of  the  note  before  maturity  and  was  he  a  holder  in 
due  course.  If  the  witnesses  had  been  present  and 
had  testified  to  all  that  the  affidavits  set  forth,  it  was 
immaterial  to  the  issue  and  could  not  have  changed  the 
result.  We  have  reviewed  the  contention  of  the  ap- 
pellant on  the  overruling  of  the  motion  for  a  con- 
tinuance, although  neither  the  affidavit  for  a  continu- 
ance nor  the  ruling  of  the  court  thereon  is  contained 
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in  the  bill  of  exceptions  but  thoy  are  only  in  the  record 
of  the  clerk. 

The  evidence  in  the  case  shows  that  the  note  was 
fraudulently  obtained  from  Downs  without  considera- 
tion, but  it  also  shows  that  the  appellee  and  the  Citi- 
zens National  Bank  were  both  bona  fide  purchasers  for 
value  before  maturity.  The  record  shows  that  no  at- 
tempt was  made  by  the  appellant  to  show  that  Black 
liad  any  notice  either  of  the  fraud  in  procuring  or  of 
the  failure  of  consideration  for  the  note.  There  are 
some  things  in  the  evidence  of  Black  which  tend  to 
cast  a  shadow  on  the  bona  fides  of  his  purchase  of  the 
note,  but  they  are  entirely  insuflScient  to  sustain  a 
verdict  and  judgment  in  favor  of  the  appellant.  Brad- 
well  V.  Pryor,  221  111.  602.  The  court  properly  di- 
rected a  verdict.  Clarke  v.  Newton,  235  111.  530 ;  Vil- 
lage of  Franklin  Park  v.  FrankUn,  231  111.  380.  While 
the  payment  of  this  judgment  imposes  a  hardship  on 
him  in  that  he  received  no  consideration  for  it,  yet  ap- 
pellee so  far  as  the  evidence  discloses  is  a  holder  in 
due  course. 

Finding  no  reversible  error  in  the  cause  the  judg- 
ment is  affirmed.  - 

Affirmea. 


Thomas  L.  Pollock,  Defendant  in  Error,  t.  W.  T.  Kinman, 

Plaintiff  in  Eiror. 

1.  Pleading — plea  in  abatement.  Wlien  the  statute  has  not  giren 
defendant  the  right  to  plead  over  a  plea  in  abatement  and  he  takes 
the  initiative  and  produces  all  his  evidence  on  the  issue  of  abate- 
ment and  is  defeated  thereon,  nothing  remains  but  to  ascertain 
the  amount  which  the  plaintiff  is  entitled  to  recover. 

2.  Abatement — another  action  pending.  When  the  parties  are 
the  same  to  two  suits,  the  only  dif^^rence  being  that  the  plaintiff 
in  the  one  is  the  defendant  in  the  other,  both  suits  may  be  main- 
tained at  the  same  time,  although  such  proceedings  are  unusual. 

3.  Pbacticb — what  constitutes  commencement  of  suit.    The  issu- 
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Ing  of  a  Bummons  and  its  delirery  to  the  sheriff  is  the  beginning 
of  a  suit  at  law. 

4.  Bill  of  exceptions — amendment.  An  amendment  to  a  bill  of 
exceptions  may  properly  be  made  on  notice  within  the  time  granted 
for  filing  it  and  before  it  is  filed,  to  correctly  show  what  transpired 
at  the  trial. 

5.  Abatement — repleader.  Where  defendant  has  proved  the  facts 
averred  in  a  plea  of  abatement  and  moves  to  withdraw  the  plea 
and  replead  before  default  is  taken  or  Judgment  rendered  on  the 
plea,  it  is  error  not  to  grant  a  repleader  that  substantial  justice 
may  be  done. 

Error  to  the  Circuit  Court  of  De  Witt  county;  the  Hon.  William 
G.  CocHBAN,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  and  remanded.  Opinion  filed  October  15, 
1912. 

Statement  by  the  Court.  On  May  13,  1910,  Thomas  L. 
Pollock  by  a  contract  in  writing  agreed  to  sell  and 
convey  to  William  J.  Kinman,  certain  described  real 
estate  in  DeWitt  County.  In  the  contract  Pollock 
agreed  to  fnmish  to  the  purchaser,  on  or  before  July 
1, 1910,  a  complete  abstract  of  title  to  said  real  estate, 
certified  to  by  a  competent  abstractor,  showing  a  good 
marketable  title,  free  and  clear  of  incumbrances  ex- 
cept a  certain  mortgage  for  $1,500  which  the  purchaser 
shall  assume  and  agree  to  pay  with  interest  accruing 
after  September  15,  1910,  and  to  allow  the  purchaser 
a  reasonable  opportunity  to  have  the  abstract  ex- 
amined. The  purchaser  agreed  to  pay  $2,500  for  said 
real  estate :  $1,000  cash  on  September  15, 1910,  and  the 
remainder  by  the  assumption  of  said  mortgage  on  the 
receipt  of  the  deed.  The  agreement  contains  a  pro- 
vision that  time  is  of  the  essence  of  the  contract,  and 
that  if  either  party  shall  fail  or  refuse  to  comply  with 
its  provisions  the  party  so  failing  shall  pay  to  the  other 
party  five  hundred  dollars  as  liquidated  damages  for 
his  failure  or  default.  The  contract  is  signed  by  both 
parties  and  under  seal. 

The  plaintiff,  Thomas  L.  Pollock,  on  September  22, 
1910,  began  this  suit  in  the  Circuit  Court  of  DeWitt 
County,  in  assumpsit  against  William  J.  Kinman  to 
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recover  the  snin  of  $1,000.  The  declaration  contains 
three  special  counts  and  after  setting  out  the  contract 
in  haec  verba,  avers  that  on  September  10,  1910,  the 
defendant  agreed  with  the  plaintiff  for  a  valuable  con- 
sideration to  extend  the  time  of  performance  until  to- 
wit,  September  22,  1910,  and  that  on  that  date  the 
plaintiff  tendered  to  the  defendant  an  abstract  show- 
ing a  good  marketable  title  free  of  incumbrances  ex- 
cept the  said  $1,500,  and  a  good  and  sufficient  war- 
ranty deed,  and  demanded  payment  of  said  $1,000,  etc., 
but  that  the  defendant  refused  to  accept  and  receive 
said  abstract  and  deed  and  to  make  said  payment  and 
assume  said  mortgage,  and  avers  that  plaintiff  from 
thence  hitherto  has  been  able,  ready,  and  willing  to 
carry  out  his  part  of  the  contract,  and  that  the  de- 
fendant has  wholly  refused  to  accept  said  abstract 
and  deed  and  to  pay  the  purchase  price,  to  the  damage 
of  the  plaintiff*  of  one  thousand  dollars. 

The  defendant  filed  a  plea  in  abatement  averring 
that  on  the  same  day  that  the  writ  of  summons  was  is- 
sued, on  the  22d  day  of  September,  1910,  in  the  Coun- 
ty Court  of  said  DeWitt  County,  the  defendant  herein 
impleaded  the  plaintiff  and  issued  his  said  writ,  and 
afterwards  filed  his  declaration  therein  against  him 
in  a  plea  of  trespass  on  the  case  on  promises  upon 
the  same  identical  promises,  undertakings  and  written 
contract  set  forth  in  said  declaration  in  the  present 
suit  mentioned ;  and  the  defendant  avers  that  the  said 
writ  issued  out  of  the  said  county  court  as  aforesaid 
was  served  upon  the  said  plaintiff  herein  prior  to  and 
before  the  writ  in  the  present  suit  was  served  upon  the 
defendant  herein,  as  from  the  records  and  proceedings 
in  the  said  courts  will  more  fully  appear ;  the  defend- 
ant further  avers  that  the  parties  to  this  suit  and  to  the 
former  suit  in  the  said  county  court  are  the  same,  and 
that  the  said  former  suit  is  still  pending  in  said  court ; 
and  this  the  defendant  is  ready  to  verify  and  prays 
judgment  that  the  writ  in  this  suit  be  quashed.  The 
plea  is  properly  signed  and  verified.     The  plaintiff 
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replied  double:  (1)  that  the  promises  in  the  declara- 
tion are  not  identical  with  those  in  the  plea  alleged 
(2)  nul  tiel  record.  No  rejoinders  appear  to  have 
been  filed. 

A  trial  was  had  before  the  court  without  a  jury  on 
June  30,  1911,  and  propositions  of  law  submitted.  On 
July  14,  1911,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  four  hundred  dollars.  The  defendant 
prosecutes  this  writ  of  error  to  review  that  judgment 

John  Fuixeb  and  L.  0.  Williams,  for  plaintiff  in 
error. 

E.  J.  Sweeney  and  E.  B.  Mitohell,  for  defendant 
in  error. 

Mb.  Pbesidtno  Justice  Thompson  delivered  the 
opinion  of  the  court. 

It  is  contended  that  the  judgment  upon  the  hear- 
ing on  the  plea  in  abatement  should  have  been  re- 
spondeat ouster.  Section  45  of  the  Practice  Act  of 
1907,  provides:  **If  the  issue  on  any  plea  in  abate- 
ment is  the  truth  of  a  statement  in  the  return  on  the 
summons,  or  that  the  defendant  is  sued  out  of  his  prop- 
er county,  or  is  not  subject  to  suit  in  the  county  in 
which  the  suit  is  brought,  or  that  the  court  has  no 
jurisdiction  over  the  person  of  the  defendant,  and  such 
issue  is  found  against  the  defendant  the  judgment 
shall  be  respondeat  ouster/'  None  of  the  issues  ten- 
dered by  the  plea  come  under  any  of  the  provisions  of 
the  Practice  Act,  which  changes  the  common-law  rule 
only  as  to  the  matters  included  within  the  statute.  A 
defendant  only  has  the  right  to  plead  over  when  the 
statute  gives  him  such  privilege.  When  the  statute 
has  not  given  a  defendant  such  right  and  he  takes  the 
initiative  and  produces  all  his  evidence  on  the  issue  of 
abatement  and  is  defeated  thereon,  nothing  remains 
but  to  ascertain  the  amount  which  the  plaintiff  is  en- 
titled to  recover.    Foreman  Shoe  Co.  v.  Lewis  &  Co., 
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191  HL  155;  Italian-Swiss  Agricultural  Colony  v. 
Pease,  194  HI.  98. 

The  declaration  filed  in  the  case  in  the  county  court 
pleads  the  reverse  in  every  particular  as  to  the  per- 
formance of  the  conditions  of  the  contract  by  the  par- 
ties thereto,  from  the  averments  of  the  declaration  in 
this  case.  It  pleads  the  same  contract  in  haec  verba 
that  is  plead  in  this  case,  and  avers  that  the  plaintiff 
in  that  case  was  always  able,  ready  and  willing  to  ful- 
fil all  the  conditions  of  the  contract  agreed  to  be  per- 
formed by  him,  and  that  the  defendant  had  neglected 
and  refused  to  perform  each  of  the  conditions  agreed 
to  be  performed  by  him  to  the  damage  of  the  plaintiff 
of  $1,000. 

Both  the  parties  to  this  suit  were  so  anxious  to  have 
the  luxury  of  a  suit  in  court,  that  they  each  began  a 
suit  on  the  same  day,  each  avei^ng  that  he  was  al- 
ways able,  ready  and  willing  to  perform  the  conditions 
required  of  him  by  the  written  agreement,  except  that 
Pollock  avers  that  Kinman  waived  the  tender  of  the 
abstract  at  the  date  agreed  upon,  and  each  avers  that 
the  other  neglected  and  refused*  to  perform  the  things 
agreed  to  be  done  by  him,  and  claims  damages  of  the 
other  for  their  alleged  respective  breaches  of  the  con- 
tract. 

When  either  party  begins  a  suit  to  recover  damages 
from  the  other  for  the  alleged  default  of  the  defendant 
on  a  contract,  the  defendant  might  file  a  plea  of  set-off 
for  alleged  damages  sustained  by  him  through  the  de- 
fault of  the  opposite  party  to  carry  out  his  part  of 
the  contract,  and  thus  by  his  own  cross-action  recover 
damages  from  the  plaintiff,  if  he  is  entitled  thereto, 
since  both  alleged  causes  of  action  arise  out  of  the 
same  contract. 

When  the  parties  are  the  same  to  two  suits,  with  the 
only  difference  that  the  plaintiff  in  one  is  the  defend- 
ant in  the  other  and  vice  versa,  both  suits  may  be  main- 
tained at  the  same  time,  although  such  proceedings 
are  very  unusual.    Walsworth  v.  Johnson,  41  Cal.  61 ; 
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New  England  Screw  Co.  v.  Bliven,  3  BlatcM .  240 ;  Colt 
V.  Partridge,  7  Mete.  570;  Crane  v.  Larsen,  15  Ore. 
349.  The  defendant  need  not  file  Ms  cross-action  by 
way  of  set-off  but  may  bring  his  original  snit. 

It  was  stipulated  on  the  trial  that  Kinman,  the  de- 
fendant in  this  suit,  brought  suit  in  the  County  Court 
of  DeWitt  County  against  Thomas  L.  Pollock,  the 
plaintiff  in  this  suit;  that  a  summons  was  issued  in 
said  suit,  in  the  county  court,  on  the  22d  day  of  Sep- 
tember, 1910,  and  that  the  same  was  served  on  said 
Thomas  L.  Pollock  by  H.  L.  Campbell,  sheriff  of  De- 
Witt  County  on  the  22d  day  of  September,  1910 ;  that 
a  praecipe  in  this  suit  was  filed  in  the  Circuit  Court 
of  DeWitt  County  about  thirty  minutes  before  the 
praecipe  was  filed  in  the  suit  in  the  county  court,  and 
that  summonses  in  both  suits  were  issued  on  the  same 
day,  to  wit,  the  22d  day  of  September,  1910;  that 
Thomas  L.  Pollock,  the  plaintiff  in  this  suit  is  the  de- 
fendant in  the  suit  in  the  county  court,  and  that  W.  J. 
Kinman,  the  defendant  in  this  suit  is  the  plaintiff  in 
the  county  court;  that  the  summons  in  this  suit  was 
issued  on  the  22d  ddy  of  September,  1910,  and  was 
served  on  the  defendant  on  the  28th  day  of  September, 
1910,  and  that  the  suit  in  the  county  court  is  entitled, 
W.  J.  Kinman  v.  Thomas /L.  Pollock,  No.  4253.  It  is 
also  stipulated  that  the  declaration  and  pleas  in  the 
county  court  are  introduced  in  the  evidence,  that  the 
declaration  in  this  case,  Pollock  v.  Kinman,  in  the  cir- 
cuit court,  and  the  additional  counts  are  in  evidence, 
and  that  the  contract  sued  on  in  this  case,  and  in  the 
case  in  the  county  court,  is  in  evidence.  The  stipula- 
tion and  the  pleadings  in  the  two  cases  in  evidence, 
show  that  the  plea  of  former  suit  pending  was  proved 
with  the  exception  that  the  suit  in  the  circuit  court  was 
begun  thirty  minutes  before  the  other.  Neither  the 
proof  nor  the  stipulation  shows  which  summons  was 
first  delivered  to  the  sheriff.  The  issuing  of  a  sum- 
mons and  its  delivery  to  the  sheriff  is  the  beginning  of 
a  suit  at  law,  Hekla  Ins.  Co.  v.  Schroeder,  9  HI.  App. 
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472 ;  and  while  there  might  be  a  presumption  that  the 
summons  was  first  isued  for  which  the  praecipe  was 
first  filed,  we  do  not  consider  that  material. 

It  is  also  assigned  for  error  that  the  court  erred  in 
not  permitting  the  defendant  to  withdraw  his  plea  in 
abatement  and  to  plead  over.  The  record  proper 
shows  a  motion  entered  and  overruled  before  the  judg- 
ment was  rendered  and  an  exception  to  the  overruling 
of  said  motion.  The  original  bill  of  exceptions  signed 
by  the  trial  judge,  contained  neither  the  motion  to 
withdraw  the  plea  in  abatement  and  for  leave  to  plead 
over,  nor  the  recital  of  any  judgment,  but  only  that  the 
court  found  the  issues  for  the  plaintiff  and  the  assess- 
ment of  damages  with  an  exception  thereto.  Within 
the  time  granted  for  the  filing  of  the  bill  of  exceptions 
and  before  the  same  was  filed,  it  was  amended  after 
notice  to  the  plaintiff  by  incorporating  therein  the  mo- 
tion for  leave  to  withdraw  the  plea  in  abatement  and 
for  leave  to  plead  over ;  the  order  overruling  said  mo- 
tion and  an  exception  thereto  by  the  defendant  entered 
at  the  time  of  overruling  said  motion,  and  the  judg- 
ment and  an  exception  thereto. 

Appellee  insists  that  this  amendment  could  not  prop- 
erly be  made.  The  amendment  was  made  within  the 
time  granted  for  filing  the  bill  of  exceptions  and  before 
it  was  filed.  The  record  proper  recites  that  the  de- 
fendant entered  a  motion  to  withdraw  his  plea  in 
abatement  and  for  leave  to  plead,  the  overruling  of 
the  motion,  an  exception  thereto  by  the  defendant; 
a  motion  entered  by  plaintiflF  for  a  default  of  the  de- 
fendant; that  the  defendant  was  called  and  defaulted 
although  he  was  present  in  court  asking  for  leave  to 
plead,  and  that  the  court  after  hearing  the  evidence 
found  for  the  plaintiff  on  the  plea  in  abatement,  as- 
sessed plaintiff 's  damages  on  the  default  and  rendered 
judgment,  to  which  the  defendant  then  and  there  ex- 
cepted. 

The  record  itself  shows  that  an  exception  was  en- 
tered to  the  overruling  of  the  motion  to  withdraw  the 
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plea  in  abatement  and  for  leave  to  plead,  and  an  ex- 
ception to  the  judgment  at  the  time  it  was  entered,  and 
the  trial  judge  also  recites  in  the  order  making  the 
amendment,  that  from  an  examination  of  his  '^  notes 
and  writings  made  by  him  at  the  time  of  the  hearing'' 
that  the  md,tters  contained  in  the  amendment  were  by 
inadvertence  left  out  of  the  original  bill  of  exceptions. 
At  the  time  judgment  was  entered,  one  hundred  days 
from  July  14, 1911,  were  given  to  the  defendant  within 
which  to  file  a  bill  of  exceptions.  The  amendments 
were  made  on  September  30, 1911  from  the  record  and 
notes  of  the  judge,  after  notice  to  the  plaintiff  and 
before  the  bill  of  exceptions  was  filed.  The  amend- 
ment was  properly  made  to  correctly  show  what  tran- 
spired at  the  trial.  Chicago,  M.  &  St.  P.  By.  Co.  v. 
Walsh,  150  lU.  607. 

While  the  facts  averred  in  the  plea  in  abatement 
were  substantially  proved  by  the  admissions  of  the 
stipulation  and  the  pleadings  offered  in  evidence,  yet 
they  were  not  a  defense  to  the  action  for  the  reason 
that  the  plea  tendered  an  immaterial  issue.  The  court 
rendered  a  judgment  giving  substantial  damages  after 
hearing  evidence  on  an  immaterial  issue  after  the  de- 
fendant had  moved  to  withdraw  such  issue  and  for 
leave  to  plead  over.  No  sufficient  reason  appears  for 
the  refusal  to  permit  the  defendant  to  withdraw  his 
plea  in  abatement  and  to  replead,  when  the  motion  was 
made  by  the  defendant  before  default  was  taken  and 
before  judgment  was  rendered  on  the  plea  in  abate- 
ment. The  hearing  having  been  before  the  court  it 
was  error  not  to  grant  a  repleader  that  substantial 
justice  might  be  done.  11  Ency.  of  PI.  &  Pr.  918.  The 
judgment  is  therefore  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Harry  Swigart^  Appellee,  v.  D.  L.  Savely,  Appellant 

1.  iNSTBUonoiTB — preponderance  of  evidence.  An  Inatructlon  re- 
quiring the  plaintiff  to  aatiafy  the  minds  of  the  jury  by  a  pre- 
ponderance of  the  evidence  ia  properly  refused. 

2.  iNSTBUonoiTs — giving  undue  prominence  to  particular  factt. 
An  instruction  which  singles  out  an  inoonclusiye  fact  and  directs 
a  yerdict  thereon,  or  which  particularly  directs  the  attention  of 
the  Jury  and  gives  undue  prominence  to  certain  facts  and  portions 
of  the  eyidence,  is  properly  refused. 

3.  iKSTsucnoKS — not  duty  of  court  to  modify.  The  court  may 
modify  erroneous  instructions  requested,  but  It  is  not  bound  to 
do  so. 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hok.  Solon 
Philbbigk,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Affirmed.    Opinion  filed  October  15,  1912. 

Abthub  F.  MiLiiSB  and  Stohb  &  Quly,  for  appellant. 
Hebbick  &  Hbbbigk^  for  appellee. 

Mb.  Pbesidiko  Jitsticb  Thompson  delivered  the 
opinion  of  the  conrt. 

Appellee  brought  snit  before  a  jnstice  of  the  peace 
against  appellant  to  recover  damages  for  the  breach 
of  a  contract  concerning  the  sale  of  some  hay ;  an  ap- 
peal was  taken  from  the  judgment  of  the  justice  to  the 
circuit  court,  where  a  verdict  in  favor  of  plaintiff  was 
returned  for  sixty  dollars,  on  which  judgment  was  ren- 
dered. 

The  parties  to  the  suit  are  both  farmers.  The  evi- 
dence for  appellee  shows  that  appellee  and  Marshall 
Johnson  met  appellant  and  Win.  Boss  in  the  road. 
Appellant  had  some  bales  of  clover  hay  in  his  wagon 
and  Johnson  wanted  to  buy  it.  Appellant  said  it  was 
not  for  sale,  but  said  he  had  twenty-two  acres  of  tim- 
othy hay  he  would  sell.  Johnson  replied  he  did  not 
want  timothy,  but  that  he  did  want  clover.    There- 
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upon  appellee  spoke  up  and  said  he  would  buy  the  tim- 
othy. The  evidence  of  appellee  and  Johnson  is  to  the 
effect  that  appellee  bought  the  hay  at  ten  dollars  per 
ton  when  cut  and  cured,  and  the  twenty-two  acres  of 
timothy  to  be  taken  in  the  windrow  after  being  cut  and 
raked  into  windrows  by  appellant.  Johnson  after- 
wards bought  two  tons  of  this  hay  from  appellee  at 
sixteen  dollars  per  ton  and  was  given  instructions  by 
appellee  to  go  and  get  the  hay.  Johnson  went  to  ap- 
pellant's farm  to  get  the  hay  under  the  directions  of 
appellee  and  had  a  conversation  with  appellant.  Ap- 
pellant told  him  James  GriflSn  was  to  cut  the  hay  and 
for  Johnson  to  let  him  know  when  to  cut  it.  GriflSn 
cut  the  hay  a  couple  of  days  later  and  Johnson  went 
to  the  farm  to  get  the  hay  early  in  the  morning  follow- 
ing the  day  it  was  cut.  When  Johnson  went  to  get  the 
hay  the  morning  after  it  was  cut,  appellant  told  him 
he  had  not  taken  the  hay  when  it  had  been  agreed  to 
be  taken  and  refused  to  let  him  have  it,  although  he 
had  not  notified  either  appellee  or  Johnson  when  it 
would  be  or  was  cut.  Johnson  told  him  he  would  re- 
port to  appellee,  which  he  did  immediately,  and  ap- 
pellee went  at  once  and  asked  appellant  why  he  did 
not  let  the  hay  go  to  town;  that  if  he  didn't  want  to 
let  it  go  before  getting  his  pay  for  it  he  would  pay 
him.  Appellant  replied,  *^  There  is  the  gate  and  if  you 
don't  go  out  I  will  throw  you  out.  You  have  broken 
your  contract."  Appellee  tendered  appellant  pay  for 
the  hay  in  gold  which  seemed  to  make  appellant  so 
angry  that  he  wanted  to  fight  and  called  appellee  vile 
names.  The  evidence  also  showed  that  the  hay  was 
worth  at  that  time  fifteen  to  eighteen  dollars  per  ton. 
Appellant's  defense  is  that  he  did  not  sell  the  hay 
to  appellee  but  to  Johnson  and  that  it  was  to  be  taken 
in  the  afternoon  of  the  day  it  was  cut ;  that  he  sold  him 
green  hay,  not  cured  hay.  In  the  record  the  evidence 
appears  to  be  equally  balanced  as  far  as  the  num- 
ber of  witnesses  is  concerned,  but  there  are  always 
various  matters  seen  by  a  jury  and  trial  court,  that 
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aflFect  the  weight  to  be  given  to  the  testimony  of  wit- 
nesses of  which  an  appellate  court  has  not  the  benefit 
in  weighing  the  evidence.  We  find  no  valid  reason 
for  interfering  with  the  verdict  of  the  jury,  which 
was  approved  by  the  trial  court. 

Appellant  also  contends  that  there  was  error  in  the 
giving  and  also  in  refusing  instructions.  We  have  ex- 
amined all  the  instructions  and  find  no  error  in  the 
rulings  of  the  trial  court.  Two  of  appellant 's  instruc- 
tions were  refused  because  they  required  the  plaintiff 
to  satisfy  the  mind  of  the  jury  by  a  preponderance  of 
the  evidence  (Brady  v.  Mangle,  109  111.  App.  172) ; 
others  were  properly  refused  because  they  singled 
out.  an  inconclusive  fact  and  directed  a  verdict  thereon, 
and  particularly  directed  the  attention  of  the  jury  to 
particular  facts  and  portions  of  the  evidence,  thereby 
giving  them  undue  prominence.  Moore  v.  Wright,  90 
ni.  470 ;  Fargo  &  Co.  v.  Dixon,  63  111.  App.  22. 

Appellant  insists  the  court  erred  in  not  modifying 
his  erroneous  instructions  requested.  While  the 
court  might  modify  them  yet  it  is  not  the  duty  of  the 
court  to  modify  them.  Nelson  v.  Fehd,  203  111.  120. 
The  judgment  is  affirmed. 

Affirmed. 
Mr.  Justice  Philbrick  took  no  part  in  this  decision. 


Jonas  G.  Bragg,  Appellee,  v.  Hethcoat  CMlcote  et  al.,  Appellants. 

1.  Vendob  and  fubohaseb — receipt  of  abstract.  Where  a  contract 
for  the  sale  of  land  requires  that  the  vendor  shall  furnish  by  a  certain 
date  an  abstract  of  title  showing  a  good  title  in  the  vendor,  the 
vendee  receiving  an  abstract  after  the  date  provided  waives  his 
right  to  rescind  because  the  abstract  was  not  famished  at  the  time 
agreed,  but  does  not  waive  his  right  to  rescind  because  the  abstract 
does  not  show  a  good  title. 

2.  Veitdob  and  fubchaseb — when  contract  may  he  rescinded  if 
abstract  does  not  show  good  title.  Where  a  contract  for  the  sale 
of  land  gives  the  vendee  a  reasonable  opportunity  to  have  examined 
the  abstract  of  title  that  is  to  be  furnished  by  the  vendor  and  is 
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to  show  a  good  title,  but  contains  no  proYision  for  an  opportunity 
thereafter  for  the  vendor  to  amend  the  abstract  or  cure  defects 
in  the  title,  if  the  title  is  not  shown  to  be  a  good  title  by  the  abstract 
when  it  is  furnished,  the  vendee  has  a  right  to  rescind  the  contract, 
and  it  is  immaterial  that  his  attorney  made  suggestions  as  to  how 
several  of  the  defects  could  be  cured,  and  sent  a  copy  of  his  opinion 
to  the  abstracter. 

3.  Vendob  and  fubchaseb — ahatrctct  must  show  tohether  grantor 
is  married  or  single.  Where  a  contract  for  the  sale  of  land  re- 
quires that  the  vendor  shall  furnish  an  abstract  of  title  showing  a 
good  title,  the  failure  of  certain  conveyances  in  the  abstract  to  show 
whether  the  grantors  were  married  or  single  is  a  defect  relating  to 
the  substance  of  the  title  and  gives  the  vendee  a  right  to  rescind 
the  contract 

4.  Vendob  and  pubchaseb — rights  of  vendee  ioJien  abstract  is 
defective.  Where  a  contract  for  the  sale  of  land  requires  that 
the  vendor  shall  furnish  an  abstract  of  title  showing  a  good*  title 
and  does  not  give  the  vendor  any  right  to  cure  defects  after 
the  abstract  is  furnished,  if  the  abstract  does  not  show  a  good 
title,  the  vendee  may  either  treat  the  contract  as  inoperative 
and  demand  the  return  of  payments  made,  or  he  may  pay  the 
balance  of  the  purchase  money  and  demand  a  deed  of  the  premises. 

Appeal  from  the  Circuit  Court  of  Edgar  county;  the  Hon.  E.  R.  B. 
KiMBsonoH,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,   1912.     Affirmed.     Opinion   filed   October  16,   1912. 

Statement  by  the  Court  This  is  a  suit  in  assumpsit 
begun  by  Jonas  Ot.  Bragg  against  Hethcoat  Chilcote, 
Rebecca  J.  Chilcote  and  Eoy  J.  Chilcote  to  recover 
$3,000  paid  by  plaintiff  and  interest  thereon  on  the 
following  contract : 

''This  agreement  made  and  entered  into  this  13th 
day  of  August,  in  the  year  1910,  by  and  between  Heth- 
coat Chilcote  and  Roy  J.  Chilcote  of  Paris  and  Rebec- 
ca J.  Chilcote,  wife  of  Hethcoat  Chilcote,  of  the 
County  of  Edgar  and  State  of  Illinois,  parties  of  the 
first  part,  and  Jonas  Ot.  Bragg,  of  the  County  of  Doug- 
las and  State  of  Illinois,  party  of  the  second  part. 

**That  the  said  party  of  the  first  part  hereby  sells  to 
the  said  party  of  the  second  part,  the  following  de- 
scribed real  estate  to-wit:  290  acres  more  or  less, 
known  as  the  Alec  Helm  farm  and  some  small  tracts 
adjoining,  being  all  the  land  owned  by  Hethcoat  and 
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Eoy  Chilcote  in  sections  20,  21,  28  and  29,  town  15 
north,  range  10  east,  of  the  3rd  p.  m.,  situated  in  the 
Connty  of  Douglas,  in  the  State  of  Illinois,  for  the  sum 
of  one  hundred  and  fifty-five  dollars  per  acre. 

**The  said  party  of  the  first  part  hereby  covenants 
and  agrees  to  convey  the  said  premises  above  described 
to  the  said  party  of  the  second  part,  by  a  good  and 
sufficient  warranty  deed  or  deeds  executed  by  the 
party  of  the  first  part,  together  with  the  wife  of  the 
said  party  of  the  first  part  in  due  form  of  law,  which 
deed  shall  be  delivered  to  the  said  party  of  the  second 
part  upon  payment  being  made  as  herein  provided,  on 
or  before  the  first  day  of  March,  1911. 

**The  said  party  of  the  first  part  also  agrees  on  or 
before  the  15th  day  of  October,  1910,  to  furnish  to  the 
said  party  of  the  second  part  a  complete  abstract  of 
title  to  said  premises  brought  down  to  date,  certified 
to  by  a  competent  abstracter,  showing  good  title  to  the 
said  premises  free  and  clear  of  any  and  all  encum- 
brances, parties  of  the  first  part  to  agree  to  execute 
deed  and  place  in  bank  of  Bragg,  Helm  &  Co.  within 
ten  days,  together  with  contract  and  allow  the  said 
party  of  the  second  part  a  reasonable  opportunity  to 
have  said  abstract  examined. 

**The  taxes  of  said  premises  for  the  year  1910  are  to 
be  paid  by  the  said  party  of  the  first  part.  Posses- 
sion of  said  premises  is  to  be  delivered  to  the  said 
party  of  the  second  part  on  or  before  the  first  day  of 
March,  1911. 

*  *  On  his  part  the  said  party  of  the  second  part  agrees 
to  pay  the  said  sum  of  forty-four  thousand  nine  hun- 
dred and  fifty  dollars  (provided  there  are  290  acres 
of  land)  in  the  manner  following.  Check  for  one  hun- 
dred dollars,  cash  in  hand,  upon  the  execution  of  this 
agreement,  the  receipt  whereof  is  hereby  acknowl- 
edged; bankable  note  for  $2,900  due  in  thirty  days 
from  date  of  this  contract,  said  note  to  be  executed 
and  delivered  to  parties  of  the  first  part  when  deed  is 
executed  and  placed  in  the  bank  of  Bragg,  Helm  &  Co. 
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Tuscola,  Illinois,  t^hich  is  to  be  on  or  before  ten  days 
from  date  of  this  contract.  As  part  of  the  purchase 
price  party  of  the  second  part  agrees  to  execute  note 
for  $20,000  secured  by  first  mortgage  on  above  land, 
due  on  or  before  five  years  from  March  1,  1911,  with 
six  per  cent,  annual  interest,  and  the  remainder  in  cash 
upon  the  first  day  of  March,  1911,  and  on  receipt  of 
the  deed  as  herein  provided. 

*'It  is  mutally  agreed  by  and  between  the  parties 
hereunto  that  the  covenants  and  agreements  herein 
contained  shall  extend  to  and  be  obligatory  upon  the 
heirs,  executors,  administrators  and  assigns  of  the  re- 
spective parties ;  that  time  is  of  the  essence  of  this  con- 
tract, and  that  either  party  hereto  who  shall  fail  or 
refuse  to  comply  with  the  provisions  of  this  contract, 
on  his  part  to  be  performed,  shall  forfeit  and  pay  to 

the  other  party  the  sum  of dollars,  which  sum 

is  hereby  fixed  and  agreed  upon  as  the  liquidated  dam- 
ages to  be  sustained  by  either  party  from  failure  or 
default  upon  the  part  of  the  other. 

'*The  parties  to  these  presents  have  hereunto  set 
their  hands  and  seals  to  this  agreement,  in  duplicate, 
the  day  and  year  first  above  written. 

*'Hethcoat  Chilcote  (Seal) 

Eebecca    J.    Chilcote  (Seal) 

Eoy  J.  Chilcote  (Seal) 

Jonas  G.  Bragg  (Seal)*' 

The  declaration  contains  only  the  common  counts 
and  the  plea  is  the  general  issue.  The  case  was  tried 
by  the  court  without  a  jury  and  a  judgment  rendered 
in  favor  of  the  plaintiff  for  $3,000  from  which  the  de- 
fendants appeal. 

H.  S.  Tanneb  and  Chables  G.  Eckhabt,  for  appel- 
lants. 

Frank  T.  O'Haib,  for  appellee* 
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Mb.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

The  evidence  shows  that  negotiations  for  the  sale  of 
the  land  were  conducted  by  Hancock  &  England,  real 
estate  agents  at  Tuscola,  Douglas  County,  Illinois. 
The  appellee  resided  at  Tuscola,  and  the  appellants  at 
Paris,  Edgar  County,  Illinois.  The  parties  were  not 
personally  acquainted  and  did  not  meet  until  after 
the  contract  was  executed.  The  contract  was  executed 
at  Tuscola  by  appellee  and  was  carried  to  Paris  by 
England  to  be  executed  by  appellants.  The  appellee 
at  the  time  of  executing  the  contract  paid  one  hundred 
dollars  and  executed  and  delivered  a  note  for  $2,900 
payable  to  the  order  of  Hethcoat  Chilcote  in  thirty 
days.  This  note  was  transferred  by  Chilcote  before  it 
was  due  and  paid  by  appellee  at  maturity.  The  con- 
tract provides  * '  that  time  is  of  the  essence  of  this  con- 
tract.*' 

By  the  terms  of  the  contract  appellants  were  to  fur- 
nish on  or  before  October  15,  1910,  ''a  complete  ab- 
stract of  the  title  to  the  premises,  brought  down  to 
date,  certified  to  by  a  competent  abstracter,  showing 
a  good  title  to  the  premises,  free  and  clear  of  any  and 
all  incumbrances.**  Appellant  did  not  furnish  the  ab- 
stract by  October  15th  but  did  furnish  an  abstract  on 
November  13th  and  appellee  received  the  abstract  at 
that  time.  By  receiving  it  he  waived  the  default  of  the 
appellants  in  anything  wherein  they  had  made  default 
prior  to  that  time,  but  did  not  waive  the  provision  that 
the  abstract  when  furnished  must  show  a  good  title 
to  the  premises  in  appellant.  Appellee  immediately 
gave  the  abstract  to  Mr.  Chadwick,  his  attorney,  for 
an  opinion  upon  it.  The  abstract  contained  154  pages 
and  it  took  several  days  for  the  attorney  to  fully  ex- 
amine and  make  a  report  on  it.  On  November  22d, 
the  attorney  made  a  written  report,  which  was  re- 
ceived by  appellee  on  the  23rd,  showing  that  there  were 
many  defects  in  the  title,  such  as  that  in  several  of  the 
deeds  it  was  not  shown  whether  the  grantors  were 
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married  or  single,  defective  acknowledgments,  out- 
standing tax  titles  and  nnreleased  mortgages.  As  to 
a  mortgage  for  $10,000  due  December  29,  1910,  there 
is  proof  tending  to  show  that  in  August  appellee 
agreed  that  he  would  advance  the  money  to  pay  it  out 
of  the  cash  payment  he  was  to  make  March  1,  1911, 
and  accept  interest  on  such  advance  payment.  On 
November  25th  appellee  met  Hethcoat  Chilcote  in  the 
office  of  the  real  estate  agents  and  stated  that  appel- 
lants had  not  lived  up  to  the  contract,, that  the  title 
was  not  good  and  demanded  his  money  back.  Appellee 
at  the  request  of  Chilcote  went  with  him  to  the  oflBce 
of  the  abstracters.  Appellee  there  stated  that  he  did 
not  believe  the  title  could  be  perfected  and  Chilcote 
thought  it  could.  After  appellee  left  the  abstract  of- 
fice, Chilcote  directed  the  abstracter  to  do  what  was 
necessary  to  correct  the  title  and  to  amend  the  ab- 
stract. 

The  attorney  who  examined  the  abstract,  in  his  writ- 
ten opinion,  made  suggestions  as  to  how  several  of  the 
defects  could  be  cured  and  sent  a  copy  of  his  opinion 
to  his  client  and  one  with  the  abstract  to  the  abstracter. 
This  the  appellants  argue  was  a  request  from  the  ap- 
pellee for  corrections  in  the  title  and  amendments  to 
the  abstract.  Appellee  made  no  request  to  have  the 
title  corrected  and  did  not  authorize  any  one  to  make 
any  such  request  for  him,  but  immediately  notified  ap- 
pellants that  the  title  was  not  good  and  demanded  his 
money  back.  This  he  did  orally  on  November  25th, 
and  on  December  15th,  by  letter  to  appellants. 

After  the  opinion  of  the  attorney  was  rendered  that 
the  title  was  not  good  and  after  appellee  had  told  ap- 
pellants that  the  title  was  not  good  and  demanded  his 
money  back,  the  abstracter  between  that  time  and 
February  25, 1911,  added  twenty-four  pages  to  the  ab- 
stract after  the  original  certificate  to  it  made  Novem- 
ber 10th,  inserted  several  pages  in  the  body  of  the  ab- 
stract, made  corrections  on  the  original  sheets,  added 
four  pages  of  affidavits,  removed  the  original  caption 
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at  the  head  of  the  abstract  and  inserted  a  new  one 
changing  somewhat  the  description  of  the  property. 
Hancock,  one  of  the  real  estate  agents  who  negotiated 
the  sale,  testified  that  he  tendered  the  abstract  as 
amended  to  appellee  on  February  25,  1911,  and  that 
appellee  said  he  would  not  receive  it ;  that  his  attorney 
had  told  him  the  title  was  not  good.  Appellee  testi- 
fied it  was  not  so  tendered  him  and  that  he  never  saw 
it  as  amended  until  March  1st,  when  the  abstract  and 
deeds  executed  February  24,  1911,  were  tendered  to 
appellee  by  one  of  the  attorneys  for  appellants  and  ap- 
pellee again  said  he  had  decided  not  to  take  the  land ; 
that  his  attorneys  had  advised  him  in  the  fall  that  the 
title  was  not  good. 

The  appellants  did  execute  deeds  and  leave  them  at 
the  bank  within  ten  days  from  the  execution  of  the 
contract,  but  it  appears  that  there  was  an  error  in  the 
description  of  the  land  in  one  of  the  deeds.  After  the 
opinion  of  the  attorney  on  the  abstract  was  rendered, 
appellants  withdrew  the  deeds  from  the  bank  and  on 
February  24, 1911,  executed  new  deeds,  which  were  the 
deeds  tendered  on  March  1st. 

The  contract  gave  appellee  **a  reasonable  opportu- 
nity to  have  said  abstract  examined''  that  was  to  be 
furnished  on  or  before  October  15th,  but  contains  no 
provision  for  an  opportunity  thereafter  for  appellants 
to  amend  the  abstract  or  cure  defects  in  the  title.  If 
the  title  was  not  shown  to  be  a  good  title  by  the  ab- 
stract when  it  was  furnished,  then  appellee  had  the 
right  at  that  timfe  to  rescind  the  contract  because  of 
the  failure  of  appellants  to  furnish  an  abstract  show- 
ing a  good  title.  The  waiver  of  the  right  to  rescind 
because  the  abstract  was  not  furnished  at  the  time 
agreed  was  not  a  waiver  of  the  right  to  rescind  because 
it  did  not  show  a  good  title.  29  Am.  &  Eng.  Ency.  of 
Law  675.  **A  fee  simple  title  is  a  merchantable  title, 
that  is,  a  title  not  subject  to  such  reasonable  doubt  as 
would  create  a  just  apprehension.  It  is  such  a  title 
as  would  be  regarded  as  merchantable,  so  that  per- 
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sons  of  reasonable  prudence  and  intelligence  would  be 
willing  to  take  it  and  pay  the  fair  value  of  the  land/* 
Hale  V.  Cravener,  128  111.  414;  Harding  v.  Olson,  177 
IlL  303 ;  Attebery  v.  Blair,  244  111.  363. 

The  abstract  as  presented  November  13th,  did  not 
show  a  good  title  in  appellants  and  did  show  some 
serious  defects  in  the  title.  The  failure  of  certain  of 
the  conveyances  in  the  abstract  to  show  whether  the 
grantors  were  married  or  single  was  a  defect  relating 
to  the  substance  of  the  title,  since  if  the  grantors  were 
married  the  wives,  if  they  survived  their  husbands, 
would  be  entitled  to  dower  after  the  death  of  the  gran- 
tors. The  right  to  have  dower  assigned  does  not  accrue 
until  after  the  death  of  the  husband.  It  was  a  sub- 
stantive defect  that  could  not  well  be  remedied  by  a 
suit  at  law  for  damages  under  the  contract.  The  cov- 
enant for  a  good  title  to  be  shown  by  the  abstract, 
when  it  should  be  furnished  was  not  dependent  on  any 
of  the  other  covenants,  but  they  were  dependent  on  it. 
The  abstract  failing  to  show  a  good  title  when  it  was 
presented  was  a  default  in  a  substantial  part  compre- 
hending the  foundation  of  the  contract.  The  appellee 
was,  under  the  contract,  entitled  to  know  whether  he 
was  getting  what  he  contracted  for  at  the  time  fixed 
in  the  contract,  or  if  he  waived  that  time,  then  when- 
ever he  did  accept  the  abstract,  so  that  he  might  have 
the  time  provided  for,  except  in  so  far  as  he  waived  it, 
after  the  title  was  shown  to  be  merchantable  to  make 
preparation  for  the  payment  of  the  large  amount  of 
the  purchase  price.  The  contract  did  not  provide  that 
appellants  might  have  any  time  after  the  abstract  was 
furnished  to  cure  defects ;  therefore  the  purchaser  had 
the  right  after  a  reasonable  time  for  its  examination, 
the  abstract  not  showing  a  good  title  free  and  clear  of 
any  and  all  encumbrances — except  the  $10,000  mort- 
gage due  December  29, 1910,  which  defect  the  appellee 
had  waived  so  far  as  the  abstract  was  concerned — 
either  to  treat  the  contract  as  inoperative  and  demand 
the  return  of  his  payments  made,  or  to  pay  the  balance 
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of  the  purchase  money  and  demand  a  deed  of  the  prem- 
ises in  the  exercise  of  his  legal  option  to  take  the  defec- 
tive title  disclosed  by  the  abstract.  Lancaster  v.  Eob- 
erts,  144  111.  225 ;  Bishop  on  Contracts,  sec.  828.  Ap- 
pellee did  exercise  his  option  to  rescind  the  contract 
because  the  abstract  did  not  show  a  good  title,  and  did 
rescind  it  in  November,  immediately  upon  receiving 
the  opinion  of  his  attorney.  He  was  not  in  default 
at  any  time  and  appellants  did  make  default  in  the 
performance  of  a  substantial  part  of  their  contract. 
Appellee  was  entitled  to  recover  the  money  paid  on  the 
contract;  the  judgment  is  therefore  affirmed. 

Judgment  affirmed. 


Emma  Eocli,  Appellant,  v.  W.  A.  Sallee,  Appellee. 

1.  Husband  and  wife — t/Hfe  may  acquire  property  from  hushand. 
Since  the  Married  Woman's  Act  of  1S74  a  wife  may  acquire  property 
from  her  husband. 

2.  Husband  and  wife — vHfe*8  property  is  not  subject  to  disposal 
1>y  husband.  Since  the  Married  Woman's  Act  of  1874,  if  a  husband, 
not  being  in  debt,  gives  his  wife  money  and  she  buys  property  with 
it,  or  if  she  buys  property  and  her  husband  pays  for  it,  or  if  he 
gives  her  property  without  prejudice  to  the  rights  of  any  of  his 
creditors,  the  property  is  not  subject  to  the  disposal,  contract  or 
interference  of  the  husband. 

3.  Husband  and  wifd — when  husband  may  not  dispose  of  vHfei's 
property.  Where  a  wife  buys  a  piano  which  is  paid  for  by  the 
husband,  and  a  person  knowing  that  the  wife  claims  it  obtains 
it  from  the  husband  in  a  trade  against  her  protest,  in  trover  by 
the  wife  against  such  person,  it  is  error  to  give  a  peremptory  in- 
struction to  find  for  the  defendant 

Appeal  from  the  City  Court  of  Litchfield;  the  Hon.  Paul  Mo 
WnxiAMS,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  and  remanded.  Opinion  filed  October  15, 
1912. 

T.  A.  Gasawat,  for  appellant 
J.  H.  Atterbuky,  for  appellee. 
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Mb.  Pbesidinq  Justiob  THOMPsoiir  delivered  the 
opinion  of  the  court. 

This  is  a  suit  in  trover  begun  by  Emma  Koch  to  re- 
cover from  W.  A.  Sallee,  the  value  of  a  piano,  which 
the  plaintiff  avers  she  owned  and  the  defendant  con- 
verted to  his  own  use.  The  court  at  the  close  of  plain- 
tiff's evidence  instructed  a  verdict  for  the  defendant, 
on  which  judgment  was  rendered  and  the  plaintiff 
appeals. 

The  evidence  shows  that  in  May,  1902,  Emma  Koch 
and  her  husband  Julius  Koch,  were  living  together  as 
husband  and  wife;  that  Julius  Koch  was  running  a 
cigar  factory  in  which  his  wife  worked ;  that  Emma 
Koch  ordered  a  piano  from  a  catalogue  through  V. 
Hoffman ;  that  the  piano  was  shipped  from  the  factory 
to  Hoffman  and  he  delivered  it  to  appellant  at  the 
home  of  her  husband ;  that  the  husband  gave  notes,  se- 
cured by  a  chattel  mortgage  on  the  piano  for  the  full 
amount  of  the  purchase  money,  payable  $25  per  month 
until  the  full  amount  of  the  purchase  price  was  paid. 
The  notes  were  paid  by  Hoffman  taking  cigars  from 
Julius  Koch's  factory. 

In  1910  tiie  appellee  several  times  went  to  the  resi- 
dence of  appellant  and  her  husband  to  buy  or  trade 
for  the  piano,  and  each  time  was  told  that  it  belonged 
to  appellant.  On  one  occasion  appellee  sought  to  trade 
to  appellant's  husband  a  town  lot  for  the  piano  and 
the  husband  said  to  him:  **Go  to  my  wife,  my  wife 
owns  the  stuff,  and  talk  to  her."  The  appellee  said 
to  Mrs.  E.  F.  Wood  that  he  saw  appellant  and  wanted 
to  trade  a  lot  in  Arco  Park  and  she  wouldn't  trade; 
'*you  see  I  didn't  want  to  buy  her  piano,  I  wanted  to 
trade  for  it."  In  the  spring  of  1911,  while  appellant 
was  absent  from  home  on  a  visit  to  a  daughter  in  St. 
Louis,  the  appellee  inade  some  deal  with  her  husband 
by  which  he  obtained  the  piano. 

The  appellee  contends  that  under  the  rule  announced 
in  Farrell  v.  Patterson,  43  III.  52,  and  Reeves  v.  Web- 
ster, 71  III.  307,  the  peremptory  instruction  to  the 
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jury  to  find  in  favor  of  the  defendant  was  properly 
given.  These  cases  were  decided  while  the  Married 
Woman's  Act  as  passed  in  1861  was  in  force.  That 
act  provided  **That  all  the  property  belonging  to  any 
married  woman  •  •  •  or  which  any  married 
woman,  during  coverture,  acquires  in  good  faith,  from 
any  person  other  than  her  husband  by  descent,  devise 
or  otherwise  •  •  •  shall  notwithstanding  her  mar- 
riage be  and  remain  during  coverture  her  sole  and 
separate  property  under  her  sole  control  and  be  held, 
owned,  possessed  and  enjoyed  by  her  the  same  as 
though  she  was  sole  and  unmarried;  and  shall  not  be 
subject  to  the  disposal,  control  or  interference  of  her 
husband,  and  shall  be  exempt  from  execution  or  attach- 
ment for  the  debts  of  her  husband.**  In  1874,  the 
Married  Woman's  Act  was  revised  and  the  clause  ** ac- 
quires in  good  faith  from  any  person  other  than  her 
husband'*  was  entirely  omitted.  As  the  act  now  is 
she  may  acquire  property  from  her  husband.  If  he, 
not  being  in  debt,  gives  her  money  and  she  buys  prop- 
erty with  it  or  she  buys  property  and  the  husband 
pays  for  it,  or  if  he  gives  her  property  without  preju- 
dice to  the  rights  of  any  of  his  creditors,  the  property 
is  not  subject  to  the  disposal,  control  or  interference 
of  her  husband.  E.  S.  chap.  68,  sec  9 ;  Grondenberg 
V.  Grondenberg,  112  HI.  App.  615;  Eden  v.  Bohling, 
69  El.  App.  307;  Morey  v.  Wiley,  100  HI.  App.  76; 
Bacine  Wagon  &  Carriage  Co.  v.  Roberts,  54  111.  App. 
515. 

The  evidence  in  the  record  shows  that  appellant 
bought  the  piano  and  it  was  delivered  to  her  in  1902, 
although  her  husband  paid  for  it;  and  that  appellee 
knowing  that  appellant  claimed  to  own  the  piano,  got 
it  from  appellant's  husband  against  the  protest  of 
appellant.  Under  such  a  state  of  facts,  it  was  error 
to  give  the  peremptory  instruction  to  find  for  appel- 
lee. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Tobn  T.  Chisliolin,  Tmstee,  Appellee,  v.  Fint  National  Bank  of 

Leroy,  Appellant. 

1.  Bankbuftct — evidence  a^^issihle  to  show  preference  teas  un- 
lawful. Where  a  grain  company  used  the  proceeds  of  a  sale  of 
its  elevator  to  pay  a  debt  to  a  bank,  in  an  action  by  its  trustee 
in  bankruptcy  to  recover  such  amount  from  the  bank  as  an  un- 
lawful preference,  evidence  by  farmers  who  had  sold  grain  to 
the  company  that  their  checks  had  not  been  honored  by  such 
bank  when  presented  after  the  sale  is  incompetent  to  show  that 
the  payment  of  the  debt  was  an  illegal  preference,  and  does  not 
show  that  the  bank  had  knowledge  of  the  transactions  with  the 
farmers,  but  such  evidence  is  competent  as  against  payments  to 
the  bank  after  the  checks  were  presented,  if  such  payments  were 
not  made  in  the  usual  course  of  business  or  were  made  for  the 
purpose  of  giving  the  bank  a  preference. 

2.  Bankexjptcy — when  statement  by  agent  of  preferred  creditor 
is  inadmissible.  Where  a  grain  company  sells  its  elevator  and  pays 
the  proceeds  to  a  bank  in  payment  of  a  debt,  and  its  trustee  in 
bankruptcy  sues  the  bank  to  recover  such  amount  as  an  unlawful 
preference,  evidence  that  the  assistant  cashier  of  the  bank  informed 
his  brother  that  the  company  had  sold  its  elevator  has  no  bearing 
upon  the  issues. 

3.  Bankruptcy — when  evidence  establishes  insolvency.  Where 
a  grain  company  sells  its  elevator  and  applies  the  proceeds  in  pay- 
ment of  a  debt  due  a  bank,  and  its  trustee  in  bankruptcy  sues 
the  bank  to  recover  such  amount  as  an  unlawful  preference,  evi- 
dence that  the  company  had  received  grain  in  storage  from  farmers* 
had  sold  it,  deposited  the  proceeds  with  the  bank  and  that  the 
farmers  had  not  received  pay  for  the  grain,  is  competent  as  tending 
to  show  that  the  company  was  insolvent,  if  there  is  evidence  that 
the  bank  had  knowledge  of  the  insolvency  at  the  time  it  received 
its  preference. 

4.  Bankruptct — not  presumed  that  creditor  receiving  payment 
knew  it  was  a  preference.  In  an  action  by  a  trustee  in  bankruptcy 
to  recover  as  an  unlawful  preference  an  amount  received  by  a  bank 
in  payment  of  a  debt,  an  instruction  that  the  law  presumes  that 
the  bank  had  no  reasonable  cause  to  believe  a  preference  would 
be  created  by  the  payment  of  the  debt,  and  the  jury  should  act 
on  such  presumption  unless  it  is  overcome  by  a  preponderance 
of  evidence,  states  the  law  correctly  and  is  not  covered  by  an 
instruction  informing  the  jury  what  the  plaintiff  must  prove  by  a 
preponderance  of  evidence  but  not  informing  the  jury  what  the 
presumption  of  law  is  in  such  a  case. 
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5.  Bankbuptct — illegal  preference.  Where  a  grain  company  sells 
its  elevator  and  applies  the  proceeds  to  paying  a  debt  due  a  bank, 
the  bank  cannot  contend  that  even  if  it  knew  the  company  was 
insolvent  at  the  time  of  the  payment  it  was  not  an  illegal  pref- 
erence if  the  company  was  insolvent  when  it  began  doing  busi- 
ness with  the  bank  some  months  prior  thereto,  where  the  company 
had  sustained  heavy  losses  and  the  sale  of  the  elevator  was  not 
in  the  usual  course  of  business  but  a  sale  forced  by  the  bank. 

6.  Witness^ — when  evidence  of  impeachment  may  be  explained. 
Where  a  witness  is  asked,  on  cross-examination  to  lay  a  foundation 
for  impeaching  evidence,  if  he  had  not  had  a  certain  conversation, 
and  he  denies  having  had  it,  after  the  impeaching  witness  has 
testified  that  a  conversation  was  had  but  not  in  the  language  of 
the  question,  the  impeached  witness  is  entitled  to  testify  in  rebuttal 
as  to  his  version  of  the  conversation. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
15,  1912.     Rehearing  denied  December  20,  1912. 

Leslie  J.  Owen  and  Babby  &  Mobbissey^  for  appel- 
lant. 

Livingston  &  Bach,  K  D.  Eiddle  and  Welty,  Steb- 
UNQ  &  Whitmobe,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

This  is  an  action  of  assumpsit  brought  by  John 
Y.  Chisholm,  trustee  in  bankruptcy  of  the  Clark  Grain 
and  Elevator  Company,  against  the  First  National 
Bank  of  Leroy,  to  recover  the  amount  of  an  alleged  un- 
lawful preference  under  the  provisions  of  the  Bank- 
ruptcy Act.  The  declaration  contains  several  counts 
alleging  in  various  ways  that  while  the  Clark  Grain 
and  Elevator  Company,  hereinafter  called  the  Grain 
Company,  was  insolvent  and  within  four  months  prior 
to  its  being  adjudicated  a  bankrupt,  the  defendant  re- 
ceived from  it  a  transfer  of  property  or  the  payment 
of  money  to  the  amount  of  $10,000  which  it  applied 
on  the  indebtedness  of  said  Grain  Company  and  that. 
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at  the  time  of  the  transfer  or  the  payment  of  the 
money,  defendant  had  Treasonable  cause  to  believe  that 
it  would  thereby  obtain  a  preference  over  other  credit- 
ors of  the  same  class  contrary  to  the  Bankruptcy  Act. 
A  jury  returned  a  verdict  in  favor  of  plaintiff  for 
$8,815  on  which  judgment  was  rendered  and  the  de- 
fendant appeals. 

The  Grain  Company,  a  corporation  organized  un- 
der the  laws  of  Illinois,  had  been  engaged,  prior  to 
November,  1910,  in  buying  and  selling  grain  at  Argen- 
ta.  On  November  1,  1910,  it  sold  its  elevator  at  Ar- 
genta  and  purchased  one  at  Leroy  for  $12,500  paying 
$6,000  in  cash  and  giving  a  mortgage  on  the  property 
for  $6,500.  It  also  leased  another  elevator  at  Leroy 
and  one  at  Empire.  It  began  the  operation  of  these 
elevators  on  November  4,  1910,  and  on  that  day  made 
a  deposit  of  $1,000  with  the  defendant  in  a  general 
check  and  deposit  account,  known  as  the  Leroy  ac- 
count. On  November  21st,  it  borrowed  $1,000  from  the 
defendant  giving  its  note  therefor  and  opened  a  sec- 
ond check  and  deposit  account  called  the  Empire  ac- 
count. The  accounts  of  the  Grain  Company  at  the 
defendant  bank  were  overdrawn  much  of  tiie  time. 
The  Leroy  account  was  continuously  overdrawn  from 
January  17th,  to  February  9th.  On  February  1, 1911, 
the  Grain  Company  borrowed  $5,000  from  the  bank 
for  which  it  gave  its  note  payable  on  demand.  The 
Grain  Company  continued  in  business  until  March 
22nd  and  was  declared  an  involuntary  bankrupt  May 
15, 1911.  The  Empire  account  was  continuously  over- 
drawn from  February  23rd,  to  March  20th,  when  the 
overdraft  in  that  account  amounted  to  $1,438.59. 

The  Leroy  account  was  continuously  overdrawn  from 
February  14th,  the  overdraft  then  being  $5,746.68.  On 
March  18th  the  overdraft  was  $4,027.51;  it  varied 
from  February  14th,  to  March  20th,  from  $3,500 
to  $6,769.87.  On  March  20th,  the  Grain  Company  sold 
its  elevator  and  a  crib  of  com  to  Simeon  Crumbaugh 
from  whom  it  had  bought  the  elevator,  and  received 
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two  checks,  one  for  $6,368,  the  other  for  $2,337,  which 
were  turned  over  to  the  defendant  in  payment  of  the 
$5,000  note  and  interest  and  the  balance  $3,657.50  de- 
posited in  part  payment  of  the  overdrafts  in  the  Leroy 
and  Empire  accounts.  Other  money  was  deposited  on 
March  21st,  reducing  the  overdraft  to  $300.25. 

The  questions  involved  in  the  case  are  (1)  was  the 
Grain  Company  insolvent;  (2)  did  the  defendant  have 
reasonable  cause  to  believe  the  Grain  Company  was 
insolvent;  and  (3)  did  defendant  receive  money  from 
the  Grain  Company  in  payment  of  its  debts  while  the 
defendant  had  reasonable  cause  to  believe  the  Grain 
Company  was  insolvent  within  four  months  prior  to 
the  adjudication  in  bankruptcy. 

It  is  stated  in  the  argument  for  defendant:  **As  a 
matter  of  fact,  it  (the  Grain  Co.)  was  insolvent  at  the 
time  it  opened  its  account  with  appellant  but  its  con- 
dition was  not  known  to  appellant  until  after  March 
20,  1911.''  The  proof  clearly  shows  that  when  the 
Grain  Company  began  business  at  Leroy  the  only  as- 
sets it  had  were  the  equity  in  the  elevator  and  $1,385. 
The  company  at  that  time  owed  Thayer  &  Co.  a  note  for 
$5,000  with  interest  from  July,  1910,  and  had  corn  con- 
tracted at  Argenta  on  which  it  lost  $2,400.  After  buy- 
ing the  elevator  the  Grain  Company  expended  $1,171 
in  improvements  on  it.  The  leased  elevator  in  Leroy 
burned  February  13,  1911,  with  only  five  hundred  dol- 
lars insurance  on  the  contents,  the  draft  for  which  was 
received  by  the  defendant.  The  loss  resulting  from  the 
fire  was  between  six  and  seven  thousand  dollars.  The 
Grain  Company  sustained  heavy  losses  on  com  sold 
in  December,  1910,  and  January,  1911.  Clark,  the  presi- 
dent of  the  Grain  Company  in  December,  1910,  used 
$3,025  of  the  company 's  money  in  paying  a  debt  of  the 
H.  C.  Clark  Grain  Co.  in  Oklahoma  for  which  the  Grain 
Co.  was  in  no  way  responsible  and  this  was  a  total 
loss  as  the  party  for  whom  it  was  paid  was  not  finan- 
cially responsible. 

VoL  CLXxvi — 25 
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The  owner  of  the  leased  elevator  that  burned,  caus- 
ing such  a  large  loss  to  the  Grain  Company,  was 
George  Dooley,  the  vice  president  of  the  defendant. 
At  the  request  of  Taylor,  the  cashier  of  defendant 
Clark  immediately  after  the  fire  borrowed  $1,065.75 
on  a  $5,000  life  insurance  policy  on  his  own  life,  which 
was  used  in  reduction  of  overdrafts  after  the  bank  had 
already  taken  the  $5,000  and  $1,000  notes  from  the  de- 
fendant. In  December,  1910,  the  Grain  Company  bor- 
rowed $2,500  from  Boyd  of  Indianapolis/  for  which  its 
note  was  given  and  the  money  was  deposited  in 
the  bank  a  few  days  before  the  payment  was  made  on 
the  Oklahoma  debt.  Shortly  before  the  sale  of  the  eleva- 
tor to  Crumbaugh,  the  Grain  Company  at  the  demand 
of  the  defendant,  that  the  Grain  Company's  indebted- 
ness should  be  reduced,  borrowed  another  sum  of 
$2,000  from  Boyd  which  was  paid  to  the  bank  on  its 
overdraft.  For  several  days  before  the  elevator  was 
sold,  the  bank,  through  Dooley,  its  vice  president,  and 
Taylor,  its  cashier,  urged  that  it  be  given  security  and 
that  its  indebtedness  and  overdrafts  be  paid.  The 
Grain  Company  offered  the  bank  a  second  mortgage 
on  the  elevator,  stock  in  the  Grain  Company  and  in- 
surance policies  on  the  life  of  Clark,  but  the  bank  in- 
sisted that  the  elevator  and  com  be  sold  and  the  pro- 
ceeds applied  on  the  indebtedness.  The  bank  began 
and  conducted  the  negotiations,  which  lasted  several 
days,  for  the  sale  of  the  elevator  to  CrumbaugK  The 
evidence  shows  that  the  sale  was  forced  through  by  the 
defendant,  and  that  the  defendant  urged  Crumbaugh 
to  offer  $12,000  for  the  elevator,  that  a  few  months 
before  he  had  sold  for  $12,500  and  on  which  $1,171  had 
since  been  expended  by  the  Grain  Company  in  im- 
provements. After  the  sale  of  the  elevator  and  the 
com  was  agreed  upon,  the  parties  went  to  Mr.  Owen, 
an  attorney,  to  make  the  conveyance.  Clark  testified 
that  Owen  told  the  parties — Taylor  representing  the 
bank,  Crumbaugh,  and  Clark  representing  the  Grain 
Company — ^before  the  deed  was  signed,  that  if  there 


Thibd  Distbict — OoTOBEB,  1912.  387 

ChlBholm  v.  First  National  Bank  of  Leroy,  176  111.  App.  382. 

were  any  other  creditors  the  transaction  would  not 
stand,  unless  there  was  other  property  remaining  to 
satisfy  the  other  creditors,  and  Clark  said  there  was 
no  other  property,  and  that  after  this  statement  the 
deed  was  executed  and  the  checks  drawn  and  credited 
on  the  indebtedness.  This  statement  of  Clark  is  de- 
nied by  Taylor  and  the  stenographer  of  the  attorney 
— ^the  testimony  of  Taylor  being  that  Clark  said  the 
company  had  grain  enough  to  pay  all  its  debts  and 
have  nine  hundred  to  one  thousand  dollars  left.  There 
is  evidence  also  that  the  bank  had  notice  that  there  was 
other  indebtedness;  Clark  testified  that  he  told  Tay- 
lor, the  cashier,  on  March  13th  that  the  company  owed 
Thayer  $5,000  and  Boyd  $2,500.  This,  however,  is 
contradicted  by  the  cashier. 

All  the  witnesses  who  testify  regarding  the  making 
of  the  deed  and  the  payment  of  the  money  fix  the  date 
as  Monday,  March  20th,  and  the  checks  and  deed  bear 
that  date.  The  transcript  of  the  record  which  con- 
tains a  copy  of  the  defendant's  accounts  with  the 
Grain  Company  has  the  credit,  resulting  from  the 
money  received  on  these  checks,  on  March  17th  fol- 
lowed by  an  entry  of  a  deposit  of  $980  on  the  18th,  and 
one  of  $1,895  on  the  21st  and  the  payment  of  several 
checks  on  the  18th,  20th  and  21st.  No  explanation  of 
this  discrepancy  is  offered  by  defendant  nor  any  show- 
ing made  as  to  the  source  of  the  last  two  deposits. 

The  defendant  claims  that  the  court  erred  in  permit- 
ting a  number  of  witnesses,  farmers,  who  had  sold 
grain  to  the  Grain  Company  and  received  checks,  some 
on  March  20th  and  others  on  March  21st,  to  testify 
over  objection,  that  they  held  checks  on  the  defendant 
issued  by  the  Grain  Company,  which  are  unpaid,  and 
that  they  had  been  presented  for  payment  on  the  days 
of  their  respective  dates,  but  apparently  subsequent 
to  the  sale  of  the  elevator  which  was  on  the  morning 
of  the  20th.  This  evidence  was  incompetent  to  show 
that  the  application  of  the  Crumbaugh  checks  to  the 
payment  of  the  indebtedness  of  the  Grain  Company 
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was  an  illegal  preference  and  did  not  tend  to  show 
that  the  defendant  had  any  knowledge  of  transactions 
between  the  Grain  Company  and  the  farmers  to  whom 
they  were  issued,  unless  they  were  presented  before 
the  sale  of  the  elevator,  but  they  were  competent  as 
against  the  application  of  any  payments  applied  on 
the  Grain  Company's  indebtedness  to  the  banJs  subse- 
quent to  their  presentation  which  were  not  received 
in  the  ordinary  course  of  business  and  without  any  in- 
tention of  the  Grain  Company  to  give  the  defendant 
a  preference,  if  any  such  were  made.  The  evidence 
does  not  show  from  what  source  or  under  what  cir- 
cumstances the  deposit  of  $1,895  on  March  21st  was 
received  and  made,  nor  whether  it  was  before  or  after 
the  grain  was  bought  for  which  checks  were  issued  on 
that  day.  Some  of  these  checks  were  left  at  the  bank  on 
March  20th,  the  statement  being  made  to  the  parties 
leaving  them  that  they  would  be  paid  if  money  should 
be  deposited  that  could  be  applied  to  their  payment. 
The  presentation  and  refusal  of  payment  by  the  de- 
fendant of  these  checks  was  competent  evidence  against 
the  defendant  to  show  that  the  Grain  Company  was 
indebted  to  the  parties  presenting  them  and  that  the 
defendant  had  knowledge  of  such  indebtedness  if  the 
same  were  presented  before  the  deposit  made  on  March 
21st,  if  it  be  made  to  appear  that  the  deposit  on 
March  21st,  was  not  made  in  the  usual  course  of  busi- 
ness or  was  made  for  the  purpose  of  giving  the  defend- 
ant a  preference  and  the  defendant  had  reason  to  be- 
lieve the  Grain  Company  was  insolvent,  but  it  was  not 
competent  as  to  the  application  of  the  proceeds  of  the 
property  sold  Crumbaugh  for  the  reason  they  were 
transactions  subsequent  to  the  sale  of  the  elevator. 

The  assistant  cashier  also  testified  that  on  March 
20th  after  the  money  had  been  received  for  the  pur- 
chase of  the  elevator  he  telephoned  to  his  brother 
asking  hun  if  he  had  sold  his  com  and  telling  him  he 
would  like  to  see  him ;  the  brother  asked  if  the  Grain 
Company  had  sold  out  and  the  assistant  cashier  told 
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him  it  had  sold  to  Cnnnbangh.  This  evidence  was 
admitted  over  objection.  This  was  the  statement  by 
an  agent  of  the  defendant  simply  reciting  that  the 
Grain  Company  had  sold  its  elevator  and  it  had  no 
bearing  on  the  issnes  in  the  case. 

The  conrt  also  permitted  proof  to  be  made  that  the 
Grain  Company  had  received  grain  in  storage  from 
farmers,  had  sold  it,  deposited  the  proceeds  with  the 
defendant  and  that  the  farmers  had  not  received  pay 
for  the  grain.  This  evidence  was  competent  and  proper 
as  tending  to  show  that  the  Grain  Company  was  insol- 
vent if  there  was  evidence  to  show  that  appellant  had 
reason  to  believe  the  Grain  Company  was  insolvent  at 
the  time  the  elevator  was  sold  and  the  proceeds  ap- 
plied on  the  indebtedness.  The  material  qnestioh  was, 
did  the  defendant  know  or  have  reason  to  know  that 
there  were  other  creditors,  and  that  the  Grain  Com- 
pany was  insolvent  because  of  such  other  creditors, 
without  evidence  tending  to  prove  such  knowledge; 
this  evidence  was  immaterial  and  it  was  immaterial 
how  the  indebtedness  arose. 

Taylor,  the  cashier,  was  asked  on  cross-examina- 
tion to  lay  a  foundation  for  impeaching  evidence,  if 
he  had  not  said  to  E.  C.  Baldwin  that  Clark  said  to 
him  that  the  Grain  Company  **had  started  with  a  cap- 
ital of  $7,500  and  that  it  was  all  borrowed  money  and 
that  Clark  had  lied  to  him  about  his  financial  condi- 
tion." Taylor  denied  having  had  any  such  conversa- 
tion. Baldwin  over  the  objection  of  the  defendant 
testified  he  did  not  have  the  conversation  with  Taylor 
in  the  language  of  the  question;  that  he  didn't  say 
'*he  had  lied,''  but  he  said  he  came  there  with  a  capital 
of  $7,500,  and  it  was  nearly  all  borrowed,  and  that  this 
conversation  was  prior  to  March  27th.  Taylor  was  re- 
called in  rebuttal  to  deny  or  explain  this  conversation 
with  Baldwin.  After  Baldwin  had  testified  to  the 
conversation,  Taylor  should  have  been  permitted  to 
give  his  version  of  it. 

The  evidence  is  in  direct  conflict  as  to  whether  the 
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appellant  knew  the  Grain  Company  was  indebted  to 
anyone  except  to  it  and  on  the  mortgage  it  owed  on 
the  elevator.  The  evidence  of  the  assistant  cashier 
as  to  the  telephone  message  to  his  brother  was 
prejudicial  before  a  jury  in  a  case  of  this  kind;  the 
adinission  of  this  prejudicial  evidence  and  the  refusal 
to  permit  Taylor  to  give  his  version  of  the  conversa- 
tion with  Baldwin  require  a  reversal  of  the  case. 

The  court  refused  the  following  instruction  asked 
by  the  appellant:  **You  are  instructed  that  the  law 
presumes  and  it  is  your  duty  to  presume,  that  the  de- 
fendant had  no  reasonable  cause  to  believe  a  prefer- 
ence would  be  created  by  the  payment  of  the  note  and 
overdraft  and  you  should  act  upon  and  enforce  this 
presuiliption  of  the  law,  unless  it  has  been  overcome 
by  a  preponderance  of  the  evidence."  The  first  in- 
struction given  for  the  appellant  told  the  jury  what 
the  appellee  must  prove  by  a  preponderance  of  the 
evidence  but  did  not  tell  the  jury  what  the  presumption 
of  law  is  in  such  a  case.  The  instruction  announces 
a  correct  presumption  of  law  and  should  have  been 
given.  Helbig  v.  Citizens'  Ins.  Co.,  234  111.  251,  aff 'g 
138  111.  App.  115.  Error  is  assigned  on  the  giving 
and  refusing  of  other  instructions,  but  we  find  no 
error  in  the  rulings  of  the  court  in  that  regard. 

The  appellant  contends  that  even  if  the  Grain  Com- 
pany was  insolvent  and  the  appellant  knew  it  at  the 
time  the  elevator  was  sold  and  the  money  applied  in 
payment  of  its  debts,  yet  this  is  not  an  illegal  prefer- 
ence because  the  Grain  Company  was  insolvent  when 
it  began  doing  business  with  appellant.  We  cannot 
agree  with  this  contention  for  the  reason  that  the 
Grain  Company  sustained  very  heavy  losses  after 
November  4th,  and  the  sale  of  the  elevator  with  the 
crib  of  com  was  not  in  the  usual  course  of  business 
but  was  apparently  a  sale  forced  by  the  appellant; 
if  the  appellant  knew  of  such  insolvency  or  had  rea- 
sonable ground  to  believe  the  Grain  Company  was 
insolvent,  before  it  caused  the  Grain  Company  to  sell 
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its  assets  and  apply  them  to  the  payment  of  the  debt 
to  the  bank  so  that  the  sale  was  made  for  the  purpose 
of  applying  the  proceeds  on  the  appellant's  debt, 
then  the  appellant  obtained  an  illegal  preference.  In 
re  Mohr  Contracting  Co.,  157  Fed.  469 ;  In  re  V.  &  M. 
Lumber  Co.,  182  Fed.  237 ;  Schmidt  v.  Bank  of  Com- 
merce, 15  N.  M.  470. 

The  question  of  how  the  last  two  deposits  came  to 
be  made,  and  if  they  were  made  in  due  course  of  busi- 
ness, what  the  rights  of  the  parties  are  with  reference 
to  them  has  not  been  argued  and  we  express  no  opinion 
concerning  them,  since  the  cause  must  be  reversed  and 
remanded  because  of  the  errors  indicated  and  there 
may  be  additional  evidence  upon  another  trial.  The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Theodore  B.  Kolb,  AppeUee,  v.  Estate  of  Abraliam  Stephens, 

Deceased,  Appellant. 

1.  ASFEAL8  ▲ND  KBB0B8 — administration  of  estates,  R.  S.,  a  3,  | 
123,  as  to  appeals  from  the  circuit  court  to  the  supreme  court, 
R.  S.,  c.  87,  I  26  (Appellate  Court  Act,  |  8),  as  to  the  Jurisdiction 
of  the  appellate  court,  R.  S.,  c.  87,  §9  212  and  213,  as  to  appeals 
from  the  county  court,  and  the  Practice  Act  of  1907,  §  118,  as  to 
appeals  from  the  circuit  court  to  the  appellate  court,  must  he  con- 
strued together  in  determining  whether  an  appeal  from  the  circuit 
court  on  the  allowance  of  a  claim  against  an  estate  should  properly 
he  taken  first  to  the  appellate  court. 

2.  ADMiNisTBiiTioiT  OF  ESTATES — tohcn  appeal  from  allowance  of 
claim  MhovM  "be  taken  to  appellate  court.  An  appeal  from  the  circuit 
court  on  the  allowance  of  a  claim  against  the  estate  of  a  deceased 
person  is  properly  taken  first  to  the  appellate  court 

3.  AoMiNisTBATioN  OF  ESTATES — When  Sufficient  that  appeal  is 
perfected  hy  only  one  of  several  administrators.  Where  a  record 
shows  that  an  appeal  from  an  allowance  against  an  estate  was 
prayed  for  and  granted  to  administrators  severally  or  jointly,  it 
is  immaterial  that  only  one  of  the  administrators  perfected  the 
appeaL 
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4.  Bills  and  notes— et7{(Ienoe  o/  Qtaence  of  consideration.  A 
person  made  claim  against  an  estate  based  on  a  note  of  the  decedent 
claimed  to  have  been  given  for  serylces  to  be  performed  as  a 
nurse,  and  testified  to  such  effect  Numerous  witnesses  testified 
that  claimant  stated  that  she  was  working  for  wages  and  that  she 
was  paid,  and  letters  written  by  the  decedent  to  her  during  an 
absence  requested  her  to  return  as  a  favor  and  not  as  a  matter  of 
right    Heldt  the  note  was  without  consideration. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CosLOBms  D.  Mtebs,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
October  16,  1912.  Rehearing  denied  December  20,  1912.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Db  Mange^  Gillespie  &  Db  Mange,  Jaross  W.  Boyd, 
Robert  Henning  and  Weltt,  Steeling  &  Whitmobb, 
for  appellant. 

Thurman,  Hume  &  Kennedy,  S.  P.  Eobinson  and 
Livingston  &  Bach,  for  appellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Theodore  B.  Kolb  filed  a  claim  in  the  County  Court 
of  McLean  County,  against  the  estate  of  Abraham 
Stephens,  deceased,  based  upon  a  promissory  note  in 
the  words  and  figures  following: 

'^  $25,000.  Weston,  111.,  Nov.  3, 1902. 

On  Demand  I  promise  to  pay  Ella  M.  Chapman 
Twenty-five  Thousand  dollars  out  of  My  estate  After 
My  Death,  the  payment  of  this  note  Must  be  paid  re- 
gardless of  will  with  int.  &  expenses  incurred  in  collect- 
ing the  same.  A.  Stephens. 

'*For  value  received.  I  hereby  certify  this  note  was 
written  by  Ella  M.  Chapman  by  My  Request. 

A.  Stephens.'* 
It  is  endorsed,— ''Dec.  12/04 

Received  on  Within  Note 
$1,100.00" 
*'Dec.  12/08 

Received  on  within  Note 
$700.00. 
*'Ella  M.  Chapman" 
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The  note  was  transferred  by  Ella  M.  Chapman  to 
claimant  after  the  death  of  Stephens,  who  died  Decem- 
ber 15,  1908.  The  administrators  filed  an  aflBdavit  de- 
nying the  execution  and  delivery  of  the  note  by 
Stephens.  The  claim  was  allowed  in  the  county  court 
and  the  administrators  appealed  to  the  circuit  court. 
At  the  first  trial  in  the  circuit  court  the  jury  failed  to 
agree  upon  a  verdict,  and  at  the  second  trial  a  verdict 
was  returned  in  favor  of  the  claimant  for  $33,995.55 
on  which  judgment  was  rendered ;  one  of  the  adminis- 
trators brings  the  case  by  appeal  to  this  court. 

The  appellee  has  moved  to  dismiss  the  appeal  and 
insists  (1)  that  the  appeal  should  have  been  taken  to 
the  supreme  court,  and  (2)  that  this  court  has  no 
jurisdiction  because  only  one  of  the  administrators 
perfected  the  appeal. 

The  appellee  contends  that  because  section  123  of 
chapter  3,  of  the  Revised  Statutes  provides  that  ap- 
peals shall  be  allowed  from  all  judgments,  orders  or 
decrees  of  the  county  court  *  *  *  to  the  circuit 
court  •  •  •  and  from  the  circuit  court  to  the  su- 
preme court,  that  therefore  this  appeal  should  have 
been  taken  to  the  supreme  court.  The  act  that  appel- 
lee relies  upon  was  enacted  in  1845.  Appellate  courts 
were  established  in  this  state  in  1877.  Section  25  of 
chapter  37  (Eev.  Stat.  1911).  Section  8  of  the  Appel- 
late Court  Act  provides  that :  *  *  The  Appellate  Courts 
created  by  this  act  shall  exercise  appellate  jurisdiction 
only,  and  have  jurisdiction  of  all  matters  of  appeal,  or 
writs  of  error  from  the  final  judgments,  orders  or  de- 
crees of  any  of  the  circuit  courts  *  *  •  in  any  suit 
or  proceeding  at  law,  or  in  chancery  other  than  crim- 
inal cases,  not  misdemeanors  and  cases  involving  a 
franchise  or  freehold  or  the  validitv  of  a  statute. '* 

Section  212  of  chapter  37,  of  the  Eevised  Statutes 
(Sec.  122  of  the  County  Court  Act)  provides  for  ap- 
peals from  the  final  orders,  judgments  and  decrees  of 
the  county  court  to  the  circuit  court  except  as  pro- 
vided in  the  following  section.    Section  213  (Sec.  123 
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of  the  County  Court  Act)  provides  that  **  appeals  and 
writs  of  error  may  bo  taken  and  prosecuted  from  the 
final  orders,  judgments,  and  decrees  of  the  county 
court  to  the  Supreme  or  Appellate  Court '*  in  certain 
enumerated  proceedings,  which  do  not  include  the  al- 
lowance of  claims  against  estates.  Section  118  of  the 
Practice  Act  of  1907  (Sec.  89  of  the  Act  of  1877  as 
amended  in  1879)  provides  that  **  Appeals  from  and 
writs  of  error  to  circuit  courts  *  •  •  in  all  criminal 
cases  below  the  grade  of  felony  shall  be  taken  directly 
to  the  Appellate  Court,  and  in  all  criminal  cases  above 
the  grade  of  misdemeanors  and  cases  in  which  a  fran- 
chise or  freehold  or  the  validity  of  a  statute  or  a  con- 
struction of  the  constitution  is  involved  •  *  *  and 
in  all  cases  relating  to  revenue,  or  in  which  the  State 
is  interested,  as  a  party  or  otherwise,  shall  be  taken 
directly  to  the  Supreme  Court,''  These  several  sec- 
tions of  the  statute,  contained  in  the  various  court  acts 
and  the  practice  act,  regulating  the  taking  of  appeals 
and  conferring  jurisdiction  thereover  in  the  su- 
preme and  appellate  courts,  must  be  construed  to- 
gether. The  appellate  courts  are  given  general  ju- 
risdiction in  all  appealable  cases,  except  in  cases 
where  the  right  of  appeal  is  limited  to  the  supreme 
court.  Civil  cases  are  reviewed  only  by  appeals  or 
writs  of  error.  Criminal  cases  are  reviewed  only  by 
writs  of  error.  The  term  appeals  as  used  in  the  Act 
of  1877  can  only  be.  applicable  to  civil  cases.  Appeals 
from  the  circuit  court  on  the  allowance  of  claims 
against  estates  of  deceased  persons  are  not  within  any 
of  the  exceptions,  in  which  the  supreme  court  on  ap- 
peals has  primary  jurisdiction,  without  the  case  being 
first  reviewed  by  the  appellate  court. 

It  was  held  in  Grier  v.  Cable,  159  HI.  29,  that  the 
Appellate  Court  Act  repeals  so  much  of  section  123 
of  the  Administration  Act  as  is  in  conflict  with  it. 
While  the  allowance  of  a  claim  against  an  estate  of  a 
deceased  person  is  a  statutory  proceeding  and  not  a 
suit  or  proceeding  at  law  (Grier  v.  Cable,  159  111.  29) 
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yet  with  the  exception  that  written  pleadings  are  not 
required,  it  is  otherwise  conducted  in  compliance  with 
the  rules  governing  the  trial  of  suits  at  law  and  the 
parties  are  entitled  to  a  jury  as  a  matter  of  right.  The 
universal  practice  on  appeals  from  the  circuit  court 
from  the  allowance  of  claims  against  estates,  since  the 
passage  of  the  Appellate  Court  Act,  has  heen  to  take 
the  appeal  first  to  the  appellate  court,  and  then  to  the 
supreme  court.  The  following  cases,  Hohbs  v.  Fergu- 
son's Estate,  100  HI.  232;  Bliss  v.  Seaman,  165  111. 
422;  Starrett  v.  Brosseau,  208  HI.  408;  Schell  v. 
Weaver,  225  111.  159 ;  Zeigler  v.  Illinois  Trust  &  Sav- 
ings Bank,  245  HI.  180,  with  many  others,  show  the 
construction  that  has  been  given  to  the  Appellate  Court 
Act,  ever  since  its  adoption.  The  practice  of  appeal- 
ing to  the  supreme  court  through  the  appellate  court 
has  become  an  established  rule  and  is  within  the  rea- 
sonable meaning  of  the  several  acts  when  they  are 
considered  together. 

While  only  one  of  the  administrators  with  the  will 
annexed  perfected  this  appeal,  the  record  shows  that 
the  appeal  was  prayed  for  and  granted  to  them  sev- 
erally or  jointly.  The  administrator  represents  the 
estate.  The  fact  that  there  is  a  coadministrator  is 
not  a  reason  why  one  of  them  might  not  appeal  from 
the  judgment  against  them  as  administrators.  It  was 
properly  taken  by  one  of  them  in  his  representative 
capacity.    The  motion  to  dismiss  the  appeal  is  denied. 

It  is  contended  by  appellant  that  the  note  on  which 
the  claim  of  appellee  is  based  was  not  executed  by 
Abraham  Stephens.  There  were  many  witnesses  who 
testified  concerning  the  signature  and  more  witnesses 
testified  that  the  signature  to  the  note  is  not  his  signa- 
ture than  there  are  who  testified  it  is  his  signature. 
The  body  of  the  note  is  all  in  the  writing  of  the  payee, 
and  the  record  contains  a  photograph  of  the  note.  The 
curve  of  the  last  line  of  the  body  of  the  note  over  the 
signature  tends  to  show  that  the  line  was  written  after 
the  signature  was  attached,  but  in  the  view  we  take  of 
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the  case,  it  is  not  necessary  to  pass  npon  that  ques- 
tion or  npon  the  question  of  what  witnesses  were  en- 
titled to  the  greater  credit  concerning  the  genuineness 
of  the  signature. 

Of  the  many  errors  assigned  and  argued  by  appel- 
lant it  is  only  necessary  to  consider  the  contention  that 
the  note  was  a  gift  to  the  payee  and  without  consid- 
eration. The  only  consideration  claimed  to  have  been 
given  for  the  note  were  the  services  rendered  to  Steph- 
ens and  his  family  by  the  payee.  The  evidence  shows 
that  Abraham  Stephens  died  December  15, 1908,  at  the 
age  of  eighty-one  years.  His  wife  died  in  1905,  and 
he  had  no  children.  Ella  M.  Chapman  is  now  about 
fifty-five  years  of  age,  a  niece  of  his  wife,  and  had  a  sec- 
ond husband,  who  died  in  1909,  aged  eighty-eight  years ; 
she  had  two  sons  by  a  first  marriage  one  of  whom  mar- 
ried a  sister  of  the  appellee.  In  1900,  Ella  M.  Chap- 
man who  lived  in  New  York,  came  to  visit  the  Steph- 
ens'  family  at  their  home  at  Weston,  Illinois.  The 
first  day  she  was  at  the  Stephens'  home  she  made  in- 
quiry about  his  affairs  and  whether  Stephens  had 
made  a  will.  After  remaining  at  the  Stephens'  home 
a  few  weeks  she  returned  to  New  York.  In  July, 
1901,  she  returned  to  Weston  and  remained  in  the 
Stephens'  household  until  his  death,  with  the  excep- 
tion of  a  few  weeks  in  1904  when  she  returned  to  New 
York  for  a  short  time.  While  at  the  Stephens'  home 
she  did  much  of  the  general  housework  assisted  by 
others  and  nursed  and  cared  for  both  Stephens  and 
his  wife.  Stephens  had  no  need  of  a  nurse  except  a 
few  weeks  in  1906,  and  a  few  weeks  before  his  death. 
The  fact  is  proved  beyond  a  doubt,  by  the  evidence  of 
witnesses  who  talked  with  Mrs.  Chapman  and  with 
Stephens  in  the  presence  of  Mrs.  Chapman  at  various 
times  from  when  she  first  came  to  the  home  of  Abra- 
ham Stephens  in  1901,  that  she  was  there  working  for 
wages  and  that  she  was  paid.  Several  witnesses  tes- 
tified that  she  told  them  that  she  could  get  twenty-five 
dollars  a  week  at  home  as  a  nurse  and  that  that  was 
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what  Stephens  was  paying  her ;  other  witnesses  testi- 
fied that  she  said  she  was  getting  twenty  dollars  a 
week.  Susan  A.  Blaidsdell  testified  that  Mrs.  Chap- 
man said  to  her  in  the  presence  of  Stephens  first  when 
she  came,  that  Uncle  Abe  said  he  would  give  her  as 
much  as  she  could  earn  in  the  east  as  a  nurse,  and 
she  guessed  she  would  stay  there ;  Catherine  McBroom 
testified  that  about  a  year  before  Stephens  died  Mrs. 
Chapman  said  that  she  could  get  twenty-five  dollars  at 
home  and  that  was  what  she  was  receiving  there ;  that 
she  had  saved  her  money  to  pay  off  a  mortgage  and 
that  Stephens  had  paid  her  $1,000  to  pay  a  mortgage 
she  owed.  She  told  Carrie  Hicox  that  she  earned  ten 
dollars  a  week  in  New  York  and  that  her  uncle  gave 
her  $1,000  to  pay  off  a  mortgage.  Fred  Squires  testi- 
fied that  after  the  death  of  Stephens  she  told  him  that 
she  had  not  received  any  wages  for  about  two  years ;  he 
asked  her  what  she  had  been  getting  and  she  replied 
twenty  dollars  a  week.  Alice  Franklin  testified  that 
in  1905,  Mrs.  Chapman  told  her  that  she  had  only 
drawn  twenty -three  dollars  of  her  wages  in  that  year 
and  that  she  had  been  economical.  Luella  Davis,  a 
deaf  mute,  testified  that  in  a  conversation  carried  on 
in  writing  in  1907,  that  she  told  her  that  she  was  get- 
ting twenty-five  dollars  a  week ;  Sarah  Stephens  testi- 
fied that  she  told  her  that  she  married  Mr.  Chapman 
for  a  home  and  didn't  get  any,  so  she  went  to  nursing 
and  got  ten  dollars  a  week ;  that  Stephens  told  her  he 
would  pay  her  what  she  got  at  home  and  she  would 
rather  come  there  than  go  among  strangers.  Robert 
Grady,  a  nurse,  testified  that  he  talked  with  Stephens 
in  the  presence  of  Mrs.  Chapman ;  that  Stephens  asked 
him  what  he  got  for  nursing  and  he  told  him  ten  dol- 
lars a  week  and  his  keeping,  and  Stephens  said  to  him 
that  he  ought  to  have  more,  that  he  paid  Mrs.  Chap- 
man fifteen  dollars  a  week  and  paid  her  every  week 
and  that  after  Stephens'  death  Mrs.  Chapman  said 
Unde  Abe  always  paid  her  well.  Emma  Phillips  testi- 
fied that  in  1905,  before  the  death  of  Mrs.  Stephens, 
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Mrs.  Chapman  told  her  that  she  was  getting  twenty 
dollars  a  week  and  all  the  money  from  the  butter,  eggs 
and  chickens  she  would  raise;  Laura  McComas  testi- 
fied substantially  the  same  as  Emma  Phillips.  Nettie 
Grraves,  a  niece  of  the  deceased  testified  that  in  1901, 
soon  after  Mrs.  Chapman  went  to  Stephens'  Mrs.  Ella 
Chapman  told  her  if  Uncle  Abe  would  discharge  Nel- 
lie Chapman,  a  domestic  working  there,  and  pay  her, 
Ella  Chapman,  in  addition  the  wages  he  was  paying 
Nellie  Chapman,  she,  Mrs.  Ella  Chapman,  would  do  all 
the  work  and  take  care  of  Mrs.  Stephens  besides ;  that 
a  man  in  New  York  had  offered  her  twenty-five  dol- 
lars a  week  to  take  care  of  his  wife  and  she  came  back 
to  work  fof  Uncle  Abe  because  he  would  pay  her  the 
same.  She  told  Mrs.  Gloyd,  an  elder  sister  of  Mrs. 
Stephens,  who  asked  her  if  Stephens  told  her  he  would 
pay  her  twenty-five  dollars  a  week,  that  Stephens  said 
he  would  give  her  what  she  got  at  home. 

Two  indorsements  one  of  $1,100  dated  Dec.  12,  1904, 
and  one  of  seven  hundred  dollars  dated  December  12, 
1908,  are  written  on  the  note.  There  is  no  proof  in 
the  record  concerning  the  $1,100  payment  other  than 
the  admission  of  Mrs.  Chapman  that  her  uncle  gave 
her  that  sum.  Stephens  deposited  his  money  in  banks 
and  took  certificates  of  deposit;  when  he  desired  to 
withdraw  money  he  surrendered  a  certificate  or  had 
the  money  withdrawn  indorsed  on  a  certificate. 

On  December  13,  1908,  Mrs.  Chapman  wrote  a  letter 
to  the  bank  that  the  seven  hundred  dollars,  part  of  the 
money  she  had  withdrawn  on  one  of  Stephens'  certifi- 
cates, was  a  loan  that  he  had  promised  her.  Letters 
written  by  Stephens  to  Mrs.  Chapman  March  18  and 
21, 1904,  while  she  was  in  New  York,  show  that  he  re- 
quested her  to  come  back  not  as  a  matter  of  right  that 
he  could  demand  but  as  a  favor  to  him.  If  the  note 
had  been  given  for  services  to  be  performed  by  her, 
then  the  letters  would  not  have  requested  her  return 
as  a  favor. 

While  Mrs.  Chapman  contradicted  many  of  the  wit 
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nesses  who  testified  concerning  her  statements,  a  care- 
ful review  of  all  the  evidence  shows  by  a  maniifest  and 
clear  preponderance  that  Mrs.  Chapman  worked  for 
Stephens  by  the  •week  for  wages.  Her  statements  and 
the  statements  of  Stephens  made  in  her  presence  show 
that  she  was  paid  from  time  to  time  and  that  she  was 
working  for  fifteen  to  twenty-five  dollars  per  week 
during  all  the  time  she  was  living  at  the  Stephens 
home.  Her  claim  that  the  note  was  given  for  services 
to  be  performed  is  shown  to  be  unfounded.  The  note 
was  given  without  consideration  and  was  a  gift  to  her. 
The  judgment  is  therefore  reversed  with  a  finding  of 
fact 

Reversed. 

Finding  of  Fact.  The  note  in  evidence  was  given 
without  consideration  and  was  a  gift  from  Stephens 
to  Mrs.  Chapman  and  the  appellee  is  not  a  holder  in 
due  course. 


Ed.  WaltheTj  AppelleCj  v.  CMoago  ft  Alton  Sailroad  Company, 

Appellant. 

1.  Mastkb  Ain>  sxBVAirr— ifM^nic^iont  as  to  feUoto-Bervanta,  A 
crew  consisting  of  a  foreman,  an  engineer  and  laborers,  engaged 
in  transferring  coal  from  a  derrick  car,  are  fellow-eeryants  as  a 
matter  of  law  with  the  exception  of  the  foreman,  and  refusal  so 
to  instruct  the  Jury  is  reversible  error. 

2.  Master  and  servant — tohen  question  of  fellow-aervant  one  of 
fact  or  1a/u>,  The  question  of  the  relation  of  fellow-servant,  is 
ordinarily  one  of  fact  and  only  becomes  one  of  law  when  there  is 
no  dispute  as  to  the  facts  and  the  evidence  with  all  legitimate 
inferences  to  be  drawn  therefrom  is  such  that  all  reasonable  men 
must  reach  the  same  conclusion. 

3.  Master  and  servant— <M>mMne(f  negligence  of  employer  and 
felloto-servant.  If  the  negligence  of  the  employer  combined  with 
the  negligence  of  a  fellow-servant  in  producing  the  injury,  and  the 
negligence  of  neither  is  alone  the  ef&cient  cause,  the  master  is 
liable. 
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4.  Master  and  BERVAmT-^when  aaaumed  riak  no  defense.  The 
question  of  assumed  risk  arises  under  a  contract  of  employment, 
and  where  the  employee  is  injured  by  reason  of  the  direct  command 
and  wrongful  order  of  his  employer  and  is  himself  using  ordinary 
care  under  the  particular  circumstances^  the  doctrine  of  assumed 
risk  has  no  application. 

6.  BviDENOB — cro88-examinaUan.  Where  the  plaintift  or  any  wit- 
nesses have  made  conflicting  statements  defendant  is  entitled  to 
broad  latitude  in  thoroughly  cross-examining  them  concerning 
details  and  surroundings  of  any  meetings  in  order  to  refresh  their 
memory. 

6.  EymENCE — re-examinatUm  of  witness.  The  right  to  re-examine 
a  witness  about  a  matter  omitted  through  forgetfulness  is  dis- 
cretionary with  the  court. 

Appeal  from  the  Circuit  Court  of  McLean  county;  the  Hon. 
CoLosTiN  D.  Mtebs,  Judge,  presiding.  Heard  in  this  conrt  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1912. 

Bbaoeen  &  Young,  for  appellant ;  Silas  H.  Stbawn, 
of  connsel.   . 

Jesse  E.  Hoffmak  aod  Geoboe  F.  Dick,  Jb.,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  conrt. 

Plaintiff  recovered  a  verdict  and  judgment  against 
defendant  for  $2,500,  as  damages  for  personal  injur- 
ies, from  which  the  defendant  prosecutes  this  appeal. 
The  declaration,  consisting  of  several  counts,  alleges 
in  substance  that  plaintiff  was  in  the  employ  of  de- 
fendant as  a  laborer  and  a  member  of  the  '*  cleanup' ' 
gang  in  defendant's  Bloomington  yards;  that  the  men 
were  operating  a  derrick,  which  was  being  used  to 
transfer  coal  from  coal  cars  to  locomotive  tenders; 
that  while  engaged  in  that  work  the  derrick  remained 
stationarj'- ;  that  it  was  equipped  with  motive  power 
so  as  to  be  moved  along  the  track  with  its  own  power, 
and  was  so  used  as  a  switch  engine ;  that  the  derrick 
and  engineer  in  charge  of  it  were  under  the  direction 
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of  the  foreman  of  the  gang;  that  plaintiff's  work  was 
to  wave  signals  to  the  engiaeer  when  to  move  the 
derrick  boom;  that  plaintiff  was  directed  by  the  fore- 
man to  prepare  the  coupling  on  the  derrick  for  the 
purpose  of  using  said  derrick  as  a  switch  engine  to 
move  the  car  on  which  the  gang  was  working;  that  in 
obedience  to  said  order  he  stepped  in  front  of  the 
derrick,  and  while  in  the  act  of  preparing  the  coup- 
ling and  in  the  exercise  of  ordinary  care,  without  warn- 
ing to  him  the  foreman  negligently  signalled  the  en- 
gineer to  come  ahead,  which  signal  the  engineer 
promptly  obeyed  and  started  the  derrick,  and  plain- 
tiff's foot  was  caught  and  crushed.  One  of  the  counts 
alleges  that  the  foreman  was  not  a  fellow-servant  with 
plaintiff;  another  aHeges  that  plaintiff  had  no  expe- 
rience as  a  switchman  working  with  moving  engines 
or  cars  and  did  not  know  of  the  danger  attendant 
upon  using  said  derrick  as  a  switch  engine.  None  of 
the  counts  allege  that  plaintiff  was  not  injured  in  con- 
sequence of  an  assumed  risk.  There  were  two  trials 
before  a  jury ;  at  the  first  trial  the  jury  disagreed. 

The  evidence  shows  that  plaintiff  is  twenty-six  years 
of  age ;  that  he  had  been  working  as  a  member  of  the 
clean-up  gang  for  several  years ;  that  he  had  frequently 
worked  with  the  derrick;  that  he  acted  as  foreman  in 
the  absence  of  the  regular  foreman ;  that  John  Askew 
the  foreman,  gave  an  order  to  plaintiff,  who  was  a 
short  distance  from  the  derrick,  to  get  the  coupling 
ready  to  push  a  coal  car  and  called  to  the  engineer  to 
come  ahead.  The  plaintiff  stepped  between  the  cars 
and  the  derrick  car,  moving  towards  the  coal  car, 
caught  plaintiff's  foot  and  ran  over  it.  The  derrick 
car  is  a  low,  flat  car,  on  which  is  a  boiler,  engine,  der- 
rick and  machinery  for  working  the  derrick  and  this 
car  can  move  itself  with  its  own  power  very  slowly ; — 
about  one  and  a  quarter  miles  an  hour. 

The  frictional  questions  in  the  case  are  whether 
plaintiff  knew  of  the  order  of  the  foreman  to  the  en- 
voi. CKKXVI^26 
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gineer  before  lie  stepped  between  the  derrick  car  and 
the  coal  car,  and  in  stepping  between  these  cars  was 
he  in  the  exercise  of  ordinary  care  or  did  he  assume 
the  risk  in  going  between  the  cars.  The  defendant 
contends  that  the  orders  to  the  plaintiff  and  to  the 
engineer  were  given  simnltaneonsly  and  that  plaintiff 
knew  before  he  made  a  move  to  get  the  coupling  ready 
that  the  order  had  been  given  to  the  engineer  to  come 
aheady  while  the  plaintiff  conteiids  that  he  did  not 
know  that  the  foreman  had  given  any  order  to  the  en- 
gineer to  come  ahead,  and  that  the  car  moved  jnst  as 
he  got  to  the  coupling  and  that  while  he  had  done 
this  kind  of  work  before  he  had  always  given  the  sig- 
nals to  the  engineer  to  move  the  car  after  he  had  ar- 
ranged the  coupling.  In  view  of  the  conflicting  con- 
tentions it  was  imi)ortant  that  the  rulings  upon  the  ad- 
nussion  and  rejection  of  evidence  bearing  on  these 
questions  should  be  correct. 

A  witness  Paul  Holtz,  the  engineer  working  on  the 
derrick  at  the  time  plaintiff  was  injured,  was  asked 
as  omitted  questions  on  re-examination  the  following 
by  counsel  for  defendant:  ** Where  was  Walther,  if 
you  know,  when  Askew  was  talking  to  you  while  stand- 
ing at  the  side  of  the  derrick  f  **Had  he  prepared 
the  bar  before  this  timef  **Do  you  recall  any  other 
time  before  Ed.  was  hurt  and  while  the  derrick  was 
moving  slowly  on  the  track  that  he  prepared  the  bar 
for  the  coupling!*'  ** Where  was  Askew  when  he 
called  to  you  to  go  ahead f  "Had  he  prepared  the 
bar  before  this  timef  An  objection  that  they  were 
incompetent  and  not  proper  re-examination  was  sus- 
tained to  each  of  these  questions.  The  plaintiff,  while 
a  witness  on  this  trial  was  asked  in  cross-examination, 
**  While  on  the  witness  stand  and  testifying  in  the  for- 
mer trial,  was  this  question  asked,  ^Was  you  standing 
against  the  derrick,'  and  did  you  answer,  *No,  I  was 
going  toward  it.' ''  **Were  you  asked  when  a  witness 
'  in  the  former  trial,   this   question,  *Did  you  notice 

^  whether  the  derrick  started  with  a  jerk  or  jump  sud- 
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denlyt* ''  An  objection  was  sustained  to  each  of  these 
questions. 

A  witness  Baxter,  who  took  a  pair  of  crutches  to 
plaintiff  at  the  hospital,  testified  concerning  state- 
ments that  he  had  said  plaintiff  made  to  him  at  the 
hospital  as  to  how  the  accident  happened.  The  plain- 
tiff denied  having  made  any  such  statements  at  any 
time.  On  cross-examination  the  plaintiff  was  asked 
if  Baxter  brought  him  a  pair  of  crutches,  and  if  at  that 
time  anything  was  said  about  the  injury,  and  objections 
were  sustained  to  these  questions.  The  plaintiff  ad- 
mitted at  first  that  he  had  talked  with  Baxter  and 
afterwards  said  he  never  had  any  talk  with  him. 

The  right  to  re-examine  a  witness  about  a  matter 
omitted  through  forgetfulness  is  discretionary  with 
the  court.  The  objection  to  each  of  these  questions, 
except  possibly  those  objected  to  as  not  proper  re- 
examination the  admission  of  which  were  in  the  legal 
discretion  of  the  court,  should  have  been  overruled. 
The  evidence  sought  to  be  introduced  was  competent 
and  important  in  its  bearing  on  the  question  of  plain- 
tiff's knowledge  or  lack  of  knowledge  of  the  order 
given  the  engineer  and  was  material  on  the  question 
of  the  care  or  contributory  negligence  of  plaintiff.  The 
statements  of  plaintiff  (if  any)  made  to  Baxter  were 
competent  evidence  as  admissions  against  him.  The 
plaintiff  having  denied  making  such  statements  the  de- 
fendant was  entitled  to  cross-examine  him  fully  and 
to  ask  concerning  the  details  and  surroundings  of  any 
meeting  he  and  Baxter  had  which  might  tend  to  re- 
fresh his  memory. 

The  foreman,  Askew,  now  not  in  the  employ  of  de- 
fendant, had  made  inconsistent  written  statements  con- 
cerning the  accident.  The  parties  were  entitled  to  a 
thorough  cross-examination  of  the  witness  as  to  how 
he  came  to  make  such  statements.  The  ruling  of  the 
court  was  proper  concerning  the  questions  asked  this 
witness. 

It  is  insisted  there  was  error  in  giving  and  refusing 
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instructions.  The  plaintiff's  fourth  instruction  in- 
forms the  jury  that  if  they  believe  that  plaintiff  by  his 
foreman  was  ordered  to  prepare  the  coupling  on  the 
derrick  as  alleged  in  the  first  count,  then  plaintiff  had 
the  right  to  assume  that  the  foreman  would  not  by  his 
negligence  make  the  performance  of  said  duty  in  car- 
rying out  said  order  unsafe,  and  if  the  jury  believe 
from  the  evidence  that  the  foreman,  after  so  giving 
said  order,  without  warning  to  plaintiff  negligently 
signalled  the  engineer  to  move  the  derrick  and  the 
plaintiff  was  injured  as  charged,  then  they  should  find 
for  plaintiff  and  assess  his  damages  at  such  amount 
as  will  compensate  him  for  his  injury  so  far  as  the 
same  is  shown  by  the  evidence,  provided  they  believe 
plaintiff  in  carrying  out  said  order  was  in  the  exer- 
cise of  ordinary  care  for  his  own  safety.  The  defend- 
ant argues  that  this  instruction  is  erroneous  because 
there  is  no  averment  in  the  count  that  plaintiff  did  not 
assume  the  risk  which  caused  his  injury,  and  the  in- 
struction does  not  require  plaintiff  to  prove  that  he 
was  not  injured  in  an  assumed  risk.  The  seventh  in- 
struction given  for  the  defendant  told  the  jury  that  if 
the  derrick  was  moving  before  plaintiff  stepped  in 
front  of  it  or  that  plaintiff  by  ordinary  care  would 
have  known  that  the  foreman  had  ordered  the  engi- 
neer to  move  the  derrick  before  he  stepped  in  front 
of  it,  then  plaintiff  assumed  the  risk  of  injury  from 
the  moving  derrick.  The  trial  court  from  the  giving 
of  the  latter  instruction  would  appear  to  have  con- 
sidered that  the  question  of  assumed  risk  was  involved 
in  some  of  the  counts.  It  was  held  in  Wells  &  French 
Co.  V.  Kapaczynski,  218  111.  149,  that  "The  injury  to 
the  plaintiff  having  resulted,  according  to  the  finding 
of  the  Appellate  Court,  from  the  wrongful  and  negli- 
gent order  of  the  defendant,  and  the  plaintiff  himself 
being  without  fault,  the  doctrine  of  assumed  risk  can 
have  no  application  whatever  to  the  case."  In  Chi- 
cago &  E.  I.  B.  Co.  V.  Heerey,  203  111.  492,  it  was  said, 
**The  employee  must  always  exercise  the  degree  of 
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care  which  an  ordinarily  prudent  person  would  have 
exercised  under  the  same  circumstances,  but  he  does 
not  assume  the  risk  resulting  from  a  direct  command.'' 
Dallemand  v.  Saalf eldt,  175  111.  310 ;  Western  Stone  Co. 
V.  Muscial,  196  111.  382;  Graver  Tank  Works  v.  0 'Don- 
nelly 191  111.  236.  Under  the  doctrine  of  these  cases 
the  question  of  assumed  risk  arises  under  a  contract 
of  employment  and  was  not  involved  if  plaintiff  was 
acting  under  a  peremptory  order  from  his  foreman 
and  was,  while  in  the  exercise  of  that  degree  of  care 
which  an  ordinarily  prudent  person  would  have  exer- 
cised under  the  same  circumstances,  injured  as  the  re- 
sult of  a  negligent  order  of  the  foreman.  The  ques- 
tion of  ordinary  care  or  contributory  negligence  only 
was  involved  and  that  question  was  fully  covered  by 
the  instruction.  There  was  no  error  in  the  fourth  in- 
struction in  the  respect  concerning  which  complaint  is 
made. 

The  plaintiff's  second  given  instruction  is  an  ab- 
stract proposition  and  should  have  been  made  applica- 
ble to  the  case. 

It  is  contended  that  the  court  erred  in  refusing  the 
following  instruction  requested  by  the  defendant. 
* '  You  are  instructed  by  the  court,  as  a  matter  of  law, 
that  all  persons,  except  foreman  Askew,  composing 
the  gang,  as  it  has  been  called  in  the  evidence,  who 
were  working  in  connection  with  the  operation  of  the 
derrick  in  question,  were  fellow-servants ;  and  if  you 
believe  from  the  evidence  that  plaintiff's  injury  was 
caused  by  the  act  of  omission  of  any  such  fellow-serv- 
ant, and  not  by  the  fault  or  negligence  of  his  said  fore- 
man, then  the  plaintiff  cannot  recover  in  this  case,  and 
you  should  render  verdict  in  favor  of  the  defendant. ' ' 

If  the  negligence  of  the  employer  **  combined  with 
the  negligence  of  a  fellow-servant  in  producing  the 
injury,  and  the  negligence  of  neither  is,  alone,  the  ef- 
ficient cause,"  then  the  master  is  liable.  Chicago  & 
A.  B.  Co.  V.  Wise,  206  HI.  453;  Lyons  v.  Ryerson  & 
Son,  242  HI.  409.    The  instruction  as  asked  assumes 
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that  the  employee  working  in  connection  with  the  op- 
eration of  the  derrick  were  fellow-servants  of  plain- 
tiff. *'The  qnestion  of  the  relation  of  fellow-servants 
is  ordinarily  one  of  fact  and  only  becomes  a  qnestion 
of  law  when  there  is  no  dispnte  with  reference  to  the 
facts,  and  the  evidence,  with  all  legitimate  inferences 
to  be  drawn  therefrom  is  such  that  all  reasonable  and 
intelligent  men  must  reach  the  same  conclusioiL'* 
Bennett  v.  Chicago  City  By.  Co.,  243  111.  420 ;  Hartley 
V.  Chicago  &  A.  B.  Co.,  197  HI.  440.  The  facts  proven 
in  this  case  show  the  existence  of  the  relation  of  fel- 
low-servants between  the  employees,  except  the  fore- 
man, in  the  gang  of  which  plaintiff  was  a  member.  The 
instruction  as  asked  lays  down  a  correct  proposition 
of  law  and  should  have  been  given. 

The  judgment  is  reversed  and  the  cause  remanded 
for  the  errors  indicated. 

Reversed  and  remanded. 


Edwin  Beggs,  Appellee,  ▼.  Postal  Telegraph-Cable  Company, 

Appellant 

1.  Teljsokaphs  and  TEZAPHONE8 — delayed  message.  The  fiact  that 
certain  wires  of  a  telegraph  oompany  went  ''dead"  will  not  avoid 
liability  for  damages  for  delay  in  dispatching  a  message  if  there 
was  time  enough  before  to  have  sent  it  or  other  means  of  trans- 
mission were  available. 

2.  Appeals  and  ebbobs — harmless  error.  Where  the  oonrt  im- 
properly sustains  an  objection  to  a  question  of  defendant  and  a 
verdict  is  rendered  against  defendant,  it  is  not  reversible  error 
if  the  verdict  is  supported  by  the  evidence  notwithstanding  the 
particular  matter  covered  by  the  question. 

3.  EviDENCK — leading  questions.  A  question  is  leading  which 
puts  into  the  mouth  of  the  witness  the  words  to  be  echoed  back  or 
plainly  suggests  the  answer  desired. 

4.  Appeals  and  ekbobs — appellate  court  hound  l>y  its  oum  de- 
cisions. The  decisions  and  announced  propositions  of  law  of  the 
appellate  court  are  binding  on  that  court  and  will  not  be  departed 
from  in  a  subsequent  appeal  of  the  same  case,  nor  wiU  it  review  its 
former  opinions. 
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Appeal  from  the  Clrcait  Court  of  Maoon  county;  the  Hon.  Wid> 
UAM  O.  CocHSAir,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  16,  1912. 

Hugh  Cbba  and  Hugh  W.  Housum,  for  appellant 

Chesteb  Allan  Smith  and  Buckingham  &   Gray, 

for  appellee. 

. 

Ms.  Pbbsiding  Jubtics  Thompson  delivered  the 
opinion  of  the  conrt. 

Plaintiff  hronght  snit  in  trespass  on  the  case  against 
the  defendant  to  recover  damages  for  alleged  delay  in 
the  transmission  of  a  cypher  telegram  sent  by  H.  I- 
Baldwia  &  Co.,  agent  of  plaintiff,  from  Decatur,  to  the 
Nye  &  Jenks  Grain  Co.  at  Chicago.  The  case  has 
been  tried  twice  in  the  circuit  court.  On  the  first  trial 
the  plaintiff  recovered  a  verdict  for  $1,125  upon  which 
the  court  rendered  judgment.  Upon  appeal  to  this 
court  that  judgment  was  reversed  and  the  cause  re- 
manded. Beggs  V.  Postal  Telegraph-Cable  Co.,  159 
HI.  App.  247.  A  statement  of  the  case,  pleadings, 
facts  and  legal  questions  iuvolved  in  that  appeal  will 
be  found  in  our  former  opinion  and  need  not  be  re- 
peated here.  After  the  case  was  remanded  the  sec- 
ond and  fourth  counts  of  the  declaration  were  amended 
by  making  the  averment  that  it  was  the  duty  of  the 
defendant  to  deliver  messages  within  a  reasonable 
time,  and  that  9 :30  a.  m.  was  a  reasonable  time  within 
which  the  message  should  have  been  delivered.  On 
the  second  trial  the  plaintiff  recovered  a  verdict  for 
$750  upon  which  judgment  was  rendered  and  the  de- 
fendant again  appeals. 

In  the  former  opinion  of  this  court  the  case  was  re- 
versed for  the  reasons  (1)  that  the  court  had  sustained 
objections  to  evidence  offered  by  defendant  to  prove 
the  condition  of  its  service,  and  the  means  it  had  to 
transmit  the  message,  and  (2)  because  the  evidence 
did  not  show  that  if  the  telegram  had  been  received  in 
Chicago  at  9:30,  the  receiver  of  the  telegram  would 
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have  been  able  to  find  a  purchaser  on  the  board  of 
trade  for  the  grain  offered  for  sale,  or  conld  have 
consummated  a  contract  of  sale  such  as  plaintiff  an- 
thorized  by  the  telegram. 

The  evidence  in  the  case  now  shows  that  when  the 
'  market  opened  on  the  board  of  trade  at  9 :30  wheat  was 
at  ninety-seven  cents  and  if  the  telegram  had  been 
delivered  by  that  time  the  wheat,  directed  by  the  tele- 
gram to  be  sold,  would  have  been  disposed  of  at  ninety- 
five  and  ninety-five  and  one-half  cents,  the  prices  fixed 
in  the  dispatch.  One  of  the  firm  of  the  Nye  &  Jenks 
Grain  Co.,  testified  that  the  firm  would  have  taken  the 
wheat  as  offered  by  the  telegram  when  the  market 
opened  at  9:30,  but  when  the  telegram  was  delivered 
at  9 :45  the  price  had  declined  so  that  saJes  could  not 
be  made  at  the  prices  named.  The  agents  of  plain- 
tiff were  notified  at  10 :40  that  the  telegram  had  been 
delayed  and  that  at  10 :35  the  price  had  fallen  to  ninety- 
four  and  a  half  cents,  so  that  the  proof  now  is  that 
there  was  a  loss  because  of  the  failure  to  deliver  the 
telegram. 

It  is  urged  by  api)ellant  that  it  was  not  guilty  of 
any  negligence  and  that  the  court  erred  in  refusing  to 
give  a  peremptory  instruction  to  find  in  its  favor.  The 
telegram  was  delivered  by  Baldwin  &  Co.,  to  a  messen- 
ger of  the  defendant  in  Decatur  at  9 :05  k.  m.  It  was 
received  at  the  defendant's  Decatur  ofBce  at  9:10,  hut 
was  not  forwarded  until  9 :37  and  was  delivered  in  Chi- 
cago at  9 :40.  The  evidence  snows  that  the  defendant 
has  three  wires  connecting  its  Decatur  and  Chicago 
offices  with  three  operators  in  Decatur;  that  at  9:15 
two  of  the  wires  went  dead  or  became  open,  so  that 
messages  could  not  be  transmitted  to  Chicago  over 
them,  and  remained  dead  or  open  between  ten  and  fif- 
teen minutes ;  before  9 :15  grain  messages  to  Chicago 
go  to  the  Chicago  general  office,  but  after  9:15  they 
go  direct  to  an  office  in  the  board  of  trade.  The  mes- 
sage in  question  could  have  been  transmitted  in  a  min- 
ute and  a  half  over  any  of  these  wires.    J.  J.  Fierek, 
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the  manager  of  the  defendant's  Decatur  ofl^ce,  testi- 
fied that  they  had  instructions  not  to  use  one  of  these 
wires,  described  as  the  third,  in  the  forenoon  when 
what  is  called  the  multiplex  system  is  being  used, 
without  getting  permission  from  Chicago  and  that 
would  take  ten  or  fifteen  minutes,  but  there  is  no  proof 
that  the  multiplex  system  was  being  used  that  fore- 
noon. He  also  testified  that  five  other  grain  messages 
were  transmitted  from  Decatur  over  the  wire  after  the 
one  alleged  to  have  been  delayed  was  received,  before 
it  was  sent,  and  that  he  does  not  know  whether  they 
were  transmitted  in  the  order  they  were  received  or 
not,  or  whether  the  delayed  telegram  was  in  the  office 
in  advance  of  the  five  messages  sent  before  it;  that 
he  supposed  the  delayed  message  was  a  grain  message 
and  he  knew  that  such  messages  are  important  and 
should  be  delivered  as  quickly  as  possible,  and  that 
he  sent  two  or  three  telegrams  to  Chicago  by  way 
of  St.  Louis  to  the  wire  chief  asking  him  to  locate  the 
difficulty  with  the  wires.  H.  I.  Baldwin,  one  of  the 
firm  who  sent  the  telegram,  testified  that  the  manager 
of  the  defendant  solicited  their  business  and  that  he 
told  the  manager  that  their  messages  were  for  the  sale 
or  purchase  of  grain  and  were  important,  and  that  it 
was  necessary  that  their  telegrams  should  be  on  the 
board  of  trade  before  9 :30  a.  m.  The  defendant  from 
the  statement  of  its  manager  at  Decatur  could  get  dis- 
patches to  Chicago  by  way  of  St.  Louis  while  two  of 
the  direct  wires  were  open  and  it  might  have  sent  the 
delayed  dispatch  the  same  way,  or  it  might  have  sent 
it  over  the  Western  Union  Telegraph  line  or  have  got 
permission  to  use  the  third  wire.  There  is  evidence 
of  negligence  upon  which  the  verdict  can  be  sustained 
and  there  was  no  error  in  refusing  the  peremptory  in- 
struction. 

Defendant  contends  that  the  court  erred  in  refus- 
ing to  admit  evidence  offered  by  it.  Defendant's  man- 
ager at  Decatur,  after  testifying  that  the  defendant's 
wires  between  Decatur  and  Chicago  went   through 
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Bloomington,  Clinton,  Peoria,  Streator  and  other  cit- 
ies, was  asked:  **A  telegram  on  July  8,  1907,  being 
Bent  from  your  oflBce  to  Chicago  would  have  to  pass 
through  these  various  offices  you  have  named  f  An 
objection  to  this  question,  that  it 'was  leading,  was  sus- 
tained. The  question  was  leading  as  it  puts  into  the 
witness's  mouth  the  words  to  be  echoed  back,  or 
plainly  suggests  the  answer  which  defendant  desired. 
4  Ency.  of  Ev.  654.  It  was  also  a  repetition  of  an 
answer  just  made  by  the  witness.  The  next  question 
was:  ''Would  the  fact  of  there  being  these  offices  you 
have  referred  to  on  the  line  between  Decatur  and  Chi- 
cago have  any  tendency  to  delay  the  transmission  of 
a  message  from  Decatur  to  Chicago  f  It  was  an- 
swered: **Well,  the  mere  fact  we  are  running  through 
them  would  not  necessarily  unless  they  were  using  the 
wires."  This  was  followed  by  a  question  and  answer 
showing  that  if  the  intermediate  offices  were  using  the 
wires,  the  Decatur  office  would  have  to  wait  until  they 
got  through  with  them.  If  the  ruling  had  not  been 
proper,  still  the  defendant  was  not  harmed  thereby 
for  the  reason  the  answer  desired  was  obtained  from 
the  witness  both  before  and  after  the  ruling  com- 
plained of  was  made.  It  is  also  contended  that  there 
was  error  in  sustaining  an  objection  to  a  question  put 
to  Fierek,  **if  there  was  anything  you  could  have  done 
after  the  line  came  open  that  you  did  not  do  in  order  to 
get  that  telegram  through;  what  could  you  have 
done!"  This  was  objected  to  with  the  statement  that 
he  might  tell  what  he  did.  We  see  no  legal  reason  for 
sustaining  the  objection  unless  it  be  that  his  answer 
might  have  been  merely  a  conclusion.  The  evidence 
shows  that  there  were  several  things  that  might  have 
been  done,  while  the  two  wires  were  open,  that  he  did 
not  do.  There  was  time  enough  after  the  telegram 
was  received  before  the  wires  went  dead  to  have  sent 
it,  and  if  the  lines  were  dead  fifteen  minutes,  then  on 
the  witness'  statement  the  message  was  not  sent  for 
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seven  minntes  after  they  were  closed.    The  ruling  was 
not  reversible  error. 

Several  contentions  are  presented  and  argued  at 
considerable  length,  but  the  same  arguments  were 
urged  and  the  same  authorities  cited  on  the  former  ap- 
peal and  those  contentions  were  passed  upon  in  our 
former  opinion.  The  decision  of  an  appellate  court 
and  the  propositions  of  law  announced  in  reversing  a 
case  are  binding  on  that  court  and  will  not  be  departed 
from  on  a  subsequent  appeal  in  the  same  case.  In  re 
Maher's  Estate,  204  111.  25;  Griesbach  v.  People,  226 
111.  65;  Mariner  v.  Ingraham,  230  HI.  130;  Landt  v. 
McCuUough,  130  111.  App.  515. 

We  have  no  right  or  desire  to  review  our  former 
opinion.  Finding  no  reversible  error  in  the  case  the 
judgment  is  affirmed. 

AijirTified. 


Pred  Felolmer,  Defendant  in  Error,  v.  Consolidated  Coal  Company, 

Plaintiff  in  Error. 

1.  Affbals  Ain)  EBBOBS — failure  to  comply  with  section  81  of  the 
Practice  Act.  Where  a  full  transcript  of  all  proceedings  is  filed, 
the  failure  to  comply  with  section  '81  of  the  Practice  Act,  in  regard 
to  giylng  notice,  is  not  necessarily  a  ground  for  affirming  a  Judg- 
ment, but  may  be  a  reason  for  taxing  unnecessary  costs. 

2.  Minks — unsafe  tracks.  Section  18  of  the  Mining  Act  of  1907, 
which  requires  a  mine  examiner  to  inspect  all  places  where  men 
are  expected  to  pass  or  work,  and  when  a  dangerous  condition  is 
discovered  to  place  a  mark  thereat,  applies  to  dangerous  and  un- 
safe hauling  tracks. 

3.  Evidence — conversations  before  accident.  In  an  action  for 
personal  injury  to  a  mule  driver  caused  from  unsafe  hauling  tracks 
in  a  mine,  conversations  between  miners  and  the  mine  examiner 
in  which  complaint  was  made  about  the  tracks  a  week  or  two  before 
the  accident  are  admissible  for  the  purpose  of  showing  that  the 
company  had  notice  and  knowledge  of  the  defective  condition. 

Error  to  the  Circuit  Court  of  Macoupin  county;  the  Hon.  Robert 
B.  Shibuey,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 
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Beo WN  &  Hat,  for  plaintiff  in  error ;  Martin  &  Sheb- 
LOCK,  of  counsel. 

BiNAEEB  &  BiNAKEB,  f or  defendant  in  error. 

Mb.  Pbbsiding  Justice  Thompson  delivered  the 
opinion  of  the  conrt. 

This  is  an  action  in  case  begun  by  Fred  Felchner, 
by  his  next  friend,  against  the  Consolidated  Coal  Com- 
pany of  St.  Louis  to  recover  damages  for  an  injury 
to  his  person,  while  working  as  a  mule  driver  in  the 
coal  mine  of  defendant.  The  plaintiff  recovered  a 
verdict  and  judgment  for  eight  hundred  dollars  against 
the  defendant,  who  prosecutes  this  writ  of  error. 

The  defendant  in  error  has  entered  a  motion  in  this 
court  to  aflSrm  the  judgment,  for  the  reason  that  plain- 
tiff in  error  did  not  ''serve  upon  the  opposite  party, 
or  his  attorney,  five  days*  notice  of  the  time  when 
and  place  where  he  will  file  his  praecipe  for  a  record 
in  such  cause,  together  with  a  copy  of  such  praecipe'* 
as  is  required  by  section  81  of  the  Practice  Act. 

The  clerk  of  the  trial  court  certifices  that  the  rec- 
ord filed  in  this  court,  is  a  full,  true  and  complete  copy 
of  the  praecipe  for  summons,  summons,  return  there- 
on, declaration,  plea,  verdict,  judgment,  bill  of  excep- 
tions and  all  orders  of  the  court,  and  is  a  full  and 
complete  transcript  of  all  proceedings  in  the  cause. 
The  defendant  in  error  has  not  suggested  any  diminu- 
tion of  the  record.  We  are  of  the  opinion  that  the  ob- 
ject of  this  provision  of  the  statute  is  to  abbreviate 
the  record,  so  that  the  transcript  will  only  contain 
such  portions  of  the  record  as  will  fully  and  fairly 
present  the  questions  sought  to  be  presented  for  re- 
view. The  failure  to  comply  with  that  section  of  the 
statute  is  not  necessarily  a  reason  for  affirming  a  judg- 
ment of  the  trial  court,  but  may  be  a  reason  for  taxing 
unnecessary  costs  against  a  party  who  fails  to  comply 
with  the  statute  and  might  be  successful  in  an  appel- 
late court. 
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The  trial  was  had  upon  two  connts  of  the  declara- 
tion which  aver  a  wilful  failure  of  the  defendant  to 
comply  with  section  18  of  the  Mining  Act  of  1907. 
The  first  count  avers  that  the  defendant  was  engaged 
in  mining  coal  and  that  the  plaintiff  was  an  employee 
in  defendant's  mine;  the  duty  of  defendant  through 
its  mine  examiners  to  visit  the  mine  before  men  are 
permitted  to  enter  to  work  and  to  inspect  all  places 
where  men  are  expected  to  pass  or  work,  and  when 
places  are  found  in  which  dangerous  conditions  exist, 
to  place  a  conspicuous  mark  thereat,  as  a  notice  to  all 
men  to  keep  out ;  that  there  was  maintained  an  unsafe 
place  at  the  entrance  to  room  34  in  that  an  iron  rail 
track  on  a  rapidly  descending  grade  extended  from 
said  room  by  a  very  short  curve  and  said  rails  were 
of  uneven  height,  whereby  loaded  cars  were  caused 
to  jump  or  leave  the  track,  which  was  known  to  the 
defendant,  yet  the  defendant  did  not  place  a  mark 
thereat,  and  permitted  plaintiff  to  drive  mules  with 
cars  over  said  track  whereby  a  car  was  derailed  and 
plaintiff  injured.  The  second  is  similar  to  the  first, 
except  that  it  does  not  aver  that  the  dangerous  con- 
dition was  known  to  the  defendant.  The  defendant 
filed  the  general  issue. 

The  preponderance  of  the  evidence  shows  that  from 
the  entrance  of  room  thirty-four  to  the  face  of  the  coal 
was  an  up  grade  so  that  cars  had  to  be  **spragged"  in 
taking  them  out  of  the  room;  that  the  curve  at  the 
mouth  of  the  room  was  very  sharp  and  that  the  rail 
on  the  outside  of  the  curve  was  the  lower;  that  cars 
had  been  derailed  at  that  point  and  the  mine  manager 
had  been  notified  of  the  condition  several  days  pre- 
vious to  the  date  of  the  accident  by  which  plaintiff  was 
injured,  and  requested  to  have  the  dangerous  condi- 
tion made  safe,  and  although  the  mine  examiner  had 
passed  over  this  place  and  examined  the  room,  there 
was  no  mark  or  danger  signal  placed  at  the  entrance 
to  the  room. 

On  the  day  of  the  injury  plaintiff  with  his  mule 
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went  to  room  34  to  get  a  loaded  car  and  bring  it  to  the 
parting.  There  were  iron  sprags  at  the  parting  to 
use  on  down  grades.  Plaintiff  did  not  take  any  sprags 
with  him  on  this  trip  having  an  impression  that  he 
had  left  some  at  that  room  on  a  former  trip.  The 
miners  in  the  room  split  a  piece  of  timber  to  make  a 
sprag  which  plaintiff  nsed,  but  the  car  jumped  the 
track  at  the  curve  and  threw  plaintiff  under  the  wheel 
breaking  his  arm. 

Plaintiff  in  error  insists  that  under  the  construction 
of  section  18  of  the  Mining  Act  passed  in  1907,  an- 
nounced in  Pate  v.  Blair-Big  Muddy  Coal  Co.,  252  HI. 
198,  in  which  it  was  held  that  the  provision  of  the 
statute  which  requires  a  mine  examiner  to  inspect 
*'all  places  where  men  are  expected  to  pass  or  to  work 
and  observe  •  •  •  other  unsafe  conditions*'  and 
**when  working  places  are  discovered  in  which  •  •  • 
any  dangerous  conditions  exist  he  shall  place  a  con- 
spicuous mark  thereat,**  does  not  apply  to  machinery 
several  hundred  feet  distant  from  where  a  trip  hauler 
was  injured,  that  therefore  it  does  not  apply  to  dan- 
gerous and  unsafe  hauling  tracks,  and  that  a  peremp- 
tory instruction  asked  by  plaintiff  in  error  should 
have  been  given.  In  the  Pate  case  the  injury  was 
caused  by  defects  in  machinery  in  an  engine  room  a 
considerable  distance  from  the  place  of  the  accident 
and  a  danger  signal  at  the  engine  room  would  not 
have  warned  Pate  that  the  working  place  where  he 
was  injured  was  unsafe.  In  Cook  v.  Big  Muddy  Min- 
ing Co.,  249  111.  41,  and  in  the  Pate  case,  supra,  it  was 
said  the  statute  only  applies  to  physical  conditions 
which  make  a  working  place  dangerous.  The  statute 
requires  mine  examiners  **to  observe  whether  there 
are  recent  falls  or  other  obstructions  in  rooms  or  road- 
ways, or  accumulations  of  gas  or  other  unsafe  condi- 
tions,** and  **when  working  places  are  discovered  in 
which  accumulations  of  gas  or  recent  falls  or  any 
dangerous  condition  exists"  that  the  examiner  ** shall 
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place  a  conspicuous  mark  thereat  as  notice  to  all  men 
to  keep  ouf 

The  condition  of  a  track  in  a  mine  over  which  driv- 
ers mnst  pass  with  their  mules  and  cars  would  ap- 
pear to  be  as  much  a  physical  condition  as  the  condi- 
tion of  the  roof  over  a  hauling  way.  Dunham  v. 
Black  Diamond  Coal  Co.,  239  111.  457. 

There  was  no  error  in  refusing  the  peremptory  in- 
struction and  the  evidence  sustains  the  verdict. 

It  is  also  insisted  that  the  court  erred  in  overruling 
an  objection  to  conversations  between  two  miners  at 
different  times  with  the  mine  examiner  from  one  to 
two  weeks  before  the  date  of  the  accident  in  which 
they  made  complaint  to  the  mine  examiner  of  the  con- 
dition of  the  track  at  the  mouth  of  this  room.  This 
evidence  was  proper  for  the  purpose  of  showing  no- 
tice to  and  knowledge  of  the  plaintiff  in  error  of  the 
condition  of  the  track  at  that  place. 

Finding  no  error  in  the  record  the  judgment  is  af- 
firmed. 

Affirmed. 


Oliver  Xorrow,  Appellee,  v.  A.  T.  Dnggan,  Administrator,  Appellant 
Rebecca  Morrow,  Appellee,  ▼.  A.  T.  Duggan,  Adminiitrator, 

Appellant 

1.  Aomh^^istiiatioit  of  estates— ^iZJotoance  of  claims.  On  a  claim 
for  material  and  labor  used  in  constructing  buildings  on  a  farm, 
where  there  is  a  set-ofT  for  rent»  an  instruction  to  the  effect  that 
proof  that  plaintifT  used  and  occupied  the  farm  cast  upon  him  the 
burden  of  showing  payment  for  such  use  and  occupation,  and  that 
the  law  does  not  require  him  to  show  payment  by  direct  evidence, 
but  that  it  is  sufficient  if  the  Jury  belieme  from  the  evidence, 
facts  and  circumstances  that  such  payment  was  mad^,  is  not  errone- 
ous where  there  is  testimony  that  rent  was  paid. 

2.  Administration  of  estates — claima.  In  an  action  on  a  claim 
for  boarding  and  nursing  deceased,  the  question  whether  plaintiff 
was  a  member  of  the  family  is  one  of  fact 
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8.  ADHmisT&^TioN  OF  EBTAma-^MMS  for  services.  In  an  action 
on  a  claim  for  boarding  and  nursing  deceased,  an  instruction  given 
for  plaintifT  which  imperfectly  defines  a  family  relation  as  that 
state  or  condition  of  aftairs  which  makes  it  the  moral  duty  of  the 
person  performing  such  senrices  to  perform  the  same  without  com- 
pensation, is  not  reversible  error  where  a  second  instruction  given 
for  defendant  supplements  it  so  that  the  jury  are  fully  and  fairly 
instructed  on  the  question. 

4.  Appeals  aitd  erbobs — toaiver  of  errors.  Where  errors  are  not 
raised  either  by  assignment  of  error  or  in  argument,  they  are 
waived. 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
RoBEBT  B.  Shibley,  JudgB,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Affirmed  as  modified  on  remittitur.  Opinion  filed 
October  15,  1912. 

J.  B.  Vaughn,  Viotob  Hemphill  and  H.  T.  Sohu- 
MACHEB,  for  appellant. 

liDW.  G.  Kkotts  and  Peebles  &  Peebles,  for  appel- 
lees. 

Mb.  Pbesidikg  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Oliver  Morrow  and  Bebecca  Morrow,  each  filed  a 
claim  in  the  County  Court  of  Macoupin  County, 
against  the  estate  of  James  W.  Lumsden,  deceased. 
The  claim  of  Oliver  Morrow  is  for  $2,000,  for  mate- 
rials furnished  and  work  and  labor  performed  in  the 
construction  of  buildings,  sheds  and  fences  on  the  farm 
of  the  deceased  during  five  years  prior  to  the  death 
of  Lumsden.  The  claim  of  Bebecca  Morrow  is  for 
$3,040,  board  of  the  deceased,  washing,  sewing  and 
nursing  during  the  last  five  years  of  his  life.  Oliver 
Morrow  is  the  administrator  of  the  deceased.  Upon 
the  filing  of  these  claims  the  court  appointed  A.  J. 
Duggan,  administrator  to  defend.  The  claims  were 
allowed  in  the  county  court  and  both  claims  were  ap- 
pealed to  the  circuit  court  by  the  administrator  to  de- 
fend. 

By  agreement  of  the  parties,  the  two  claims  were 
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tried  together  by  a  jury  in  the  circuit  court.  Verdicts 
were  returned  finding  in  favor  of  Oliver  Morrow  for 
the  sum  of  $775,  and  in  favor  of  Bebecca  Morrow  for 
the  sum  of  $2,375.  Motions  for  new  trials  were  over- 
ruled and  judgments  rendered  on  the  verdicts  in  favor 
of  the  respective  claimants.  The  administrator  to 
defend  appeals  and  contends  as  to  the  claim  of  Be- 
becca Morrow  (1)  that  the  services  rendered  by  her 
were  rendered  by  her  as  a  member  of  the  family  of 
the  deceased;  (2)  that  the  judgment  in  her  favor  is 
excessive,  and  (3)  that  there  was  error  in  the  first  in- 
struction given  at  her  request.  As  to  the  judgment  in 
favor  of  Oliver  Morrow,  appellant  contends  (1)  that  it 
was  paid  by  rent  due  from  claimant  to  deceased;  (2) 
that  it  is  excessive,  and  (3)  that  the  court  erred  in 
givinjg  the  first  instruction  given  at  his  request. 

The  evidence  in  the  case  shows  that  deceased  died 
intestate  leaving  no  widow  or  descendants,  but  only 
collateral  kinsmen  as  his  heirs;  that  he  owned  a 
seventy-seven  acre  farm  in  Macoupin  County  at  the 
time  of  his  death,  on  which  he  had  lived  for  many 
years;  that  Oliver  Morrow  is  the  husband  of  Bebecca 
Morrow,  and  she  is  a  niece  of  the  deceased ;  that  Oliver 
Morrow  and  his  wife  had  an  established  home  in 
Greene  County  before  they  moved  on  the  farm  of  the 
deceased;  that  about  eighteen  years  before  his  death 
he  desired  the  Morrows  to  come  and  live  on  his  farm 
and  that  at  his  request  they  came  and  lived  with  him 
until  his  death. 

The  evidence  also  shows  that  Oliver  Morrow  did 
make  very  considerable  improvements  on  the  farm 
during  the  last  five  years  of  Lumsden's  life.  In  1908, 
he  built  a  large  com  crib,  a  wagon  shed,  and  a  chicken 
house  that  would  reasonably  cost  from  $1,000  to  $1,200. 
The  estate  filed  a  set-off  for  rent  of  the  farm  for  five 
years.  A  witness,  Hugh  Dikis,  testified  that  Lums- 
den  told. him  in  August,  1910,  that  he  got  his  rent, 
four  dollars  an  acre.    The  jury  could  appear  to  have 

Vol.  CLZzn — 27 


418  Appellate  Ooubts  of  Illinois. 

Morrow  y.  Duggan,  176  IlL  App.  416. 

allowed  the  rent  of  the  year  1910  as  a  set-off  against 
the  costs  of  the  improvements.  When  all  the  evidence 
in  the  case  bearing  on  the  claim  of  Oliver  Morrow  is 
considered  we  cannot  say  that  the  judgment  in  his 
favor  is  manifestly  against  the  weight  of  the  evidence. 

The  instruction  given  at  the  request  of  Oliver  Mor- 
rowy  that  appellant  contends  is  erroneous,  states  that 
proof  that  Morrow  used  and  occupied  the  farm  cast 
upon  him  the  burden  of  showing  payment  for  such 
use  and  occupation  and  that  the  law  does  not  require 
him  to  show  such  payment  by  direct  evidence,  but 
that  it  is  sufficient  if  the  jury  believe  from  the  evi- 
dence, and  facts,  and  circumstances  in  evidence,  thit 
such  payment  was  made.  Appellant  states  there  was 
no  evidence  in  the  record  to  show  any  payment  on  rent. 
The  evidence  of  the  witness,  DiMs,  concerning  the 
statement  made  by  Lumsden  in  1910,  was  a  sufficient 
basis  for  giving  the  instruction  and  there  was  no  error 
in  giving  it. 

The  issue  whether  Eebecca  Morrow  was  a  member 
of  the  family  of  Lumsden  or.  she  performed  the  serv- 
ices in  boarding  and  caring  for  him  expecting  compen- 
sation, and  he  received  such  services  expecting  to  pay 
for  them,  is  a  question  of  fact  to  be  decided  from  a  con- 
sideration of  all  the  evidence. 

The  evidence  shows  that  before  going  to  Lums- 
den's  the  claimant  had  a  home  and  family  interests 
of  her  own ;  and  that  he  was  anxious  to  have  her  come 
and  care  for  him.  No  family  relation  existed  except 
the  relation  of  uncle  and  niece.  Lumsden  told  Mrs. 
Dikis,  '*I  don't  see  why  Becky  and  Oliver  won't  come 
and  live  with  me,"  and  repeated  the  same  thing  to 
claimant  in  Mrs.  Dikis'  presence.  This  tends  to  show 
that  claimant  went  to  look  after  him  at  his  request 
Li  1908,  Lumsden  told  William  Boyd,  when  he  was 
working  for  Morrow,  that  **Bud  and  his  wife  treat  me 
good,  I  intend  them  to  reap  a  reward  afterwards  and 
intend  them  to  get  the  farm  afterwards."  He  also 
told  S.  E,  McCormick  that  he  intended  them  to  have 
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the  farm.  During  the  last  years  of  Lumsden's  life  he 
was  very  feeble,  he  was  paralyzed  to  such  an  extent 
that  he  was  entirely  helpless  during  the  last  two 
months  of  his  life,  and  had  no  control  over  his  pas- 
sages. During  the  last  two  years  of  his  life  he  was 
so  feeble  that  he  had  to  have  an  attendant  if  he  went 
away  from  home.  The  fact  that  the  deceased  charged 
Morrow  four  dollars  an  acre  for  the  farm  also  rebuts 
the  contention  that  the  family  relation  existed  between 
claimants  and  the  deceased.  The  evidence  tends  to 
show  that  when  the  services  were  rendered,  both  par- 
ties expected  them  to  be  paid  for  and  that  claimant 
did  not  perform  the  services  as  a  member  of  the  fam- 
ily of  deceased;  we  cannot  say  a  verdict  in  favor  of 
the  claimant  is  manifestly  against  the  evidence. 

The  evidence  shows  that  the  board  and  washing 
was  worth  four  dollars  a  week,  and  the  nursing  while 
he  was  paralyzed  was  worth  from  fourteen  to  twenty-, 
five  dollars  a  week.  The  claimant  was  entitled  to 
$1,040  for  board  and  washing  for  five  years,  that  be- 
ing the  full  amount  claimed  for  such  services.  Dur- 
ing the  time  the  deceased  was  paralyzed  prior  to  his 
death,  the  claimant  rendered  to  the  deceased  all  the 
services  of  a  nurse  and  also  services  that  a  nurse 
would  not  perform.  Before  that  time  the  evidence 
showg  he  got  around  reasonably  well  for  an  aged  man 
and  only  required  an  attendant  when  he  went  from 
home.  The  jury  allowed  $1,335  for  nursing.  This 
allowance  cannot  be  sustained  by  the  evidence.  We 
are  of  the  opinion  that  the  judgment  in  her  favor  is 
clearly  excesssive,  and  that  the  sum  of  $1,500  would 
be  all  that  she  is  entitled  to  recover  for  boards  wash- 
ing and  nursing. 

The  first  instruction  given  for  the  claimant  under- 
took to  define  what  is  meant  by  ^'family  relations,** 
and  defined  it  as  that  state  or  condition  of  affairs 
which  makes  it  the  moral  duty  of  the  person  perform- 
ing such  services  to  perform  or  make  the  same  without 
compensation.    The  instruction  is  not  a  peremptory 
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one  and  while  it  is  very  imperfect  in  its  definition, 
the  second  instruction  given  for  the  defendant  fully 
supplements  it  so  that  the  jury  were  fully  and  fairly 
instructed  on  that  question  and  the  giving  of  the  in- 
struction was  not  reversible  error. 

The  circuit  court  in  rendering  judgments  on  the 
verdicts  failed  to  classify  them  as  required  by  the  Ad- 
ministration Act,  and  also  erroneously  awarded  ex- 
ecutions on  the  judgments.  The  appellant  however 
has  not  raised  any  question  as  to  the  classification  or 
the  awarding  executions,  either  by  assignment  or 
error  or  in  argument.  All  errors  not  raised  are 
waived.  The  judgments  will  be  modified  in  this  court 
by  making  them  of  the  seventh  class  and  ordering 
the  judgments  paid  in  due  course  of  administration. 

The  judgment  in  favor  of  Oliver  Morrow  is  af- 
firmed as  modified  and  the  judgment  in  favor  of  Ee- 
becca  Morrow  will  be  affirmed  for  the  sum  of  $1,500, 
as  above  modified,  provided  she  remits  down  to  that 
sum  within  ten  days,  otherwise  it  will  be  reversed  be- 
cause it  is  excessive.  The  costs  of  this  appeal  to  be 
paid  one-half  by  Bebecca  Morrow  and  the  remaining 
half  by  the  administrator  in  due  course  of  administra- 
tion. 
Judgment  of  Oliver  Morrow  affirmed  as  modified. 

Judgment  of  Rebecca  Morrow  affirmed  as  modified 

on  remittitur. 


Tohn  T.  Briggs  et  al.,  Appellees,  v.  Hatt  0.  Beynolds  et  al., 

Appellants. 

1.  Ck>BPO]UTioNS — fraud  on  9ub$criber9.  Where  promoters  and 
officers  of  a  corporation  agree  with  subscribers  for  stock  that  money 
and  notes  therefor  shall  remain  in  Illinois  untU  the  proposed 
corporation  obtains  a  license  from  another  state  to  do  business 
therein,  it  is  a  fraud  on  such  subscribers  if  certificates  of  deposit 
for  such  money  are  Issued  in  the  name  of  the  corporation  and  with 
such  notes  are  sent  out  of  Illinois  before  such  license  is  obtained. 
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2.  CknposATiONs — $itu$  of  stock  iuhscriptions.  Where  subscrib- 
ers tor  stock  of  a  corporation  to  be  organized  in  Missouri  are  en- 
titled to  have  tbeir  subscriptions  canceled  for  fraud,  and  it  vas 
agreed  that  the  proceeds  of  such  subscriptions  should  remain  in 
Illinois  until  a  license  to  do  business  was  obtained  in  Missouri, 
the  fact  that  receivers  are  appointed  in  Missouri  does  not  Justify 
the  taking  of  such  proceeds  in  Illinois  by  duch  receiyers  when 
they  are  appointed  before  authority  to  do  business  was  obtained 
by  the  proposed  corporation,  since  in  equity  the  situs  of  the  pro- 
ceeds remained  in  Illinois. 

3.  EviDEiTCB— -parol.  In  equity  where  fraud  in  securing  stock 
subscriptions  is  alleged,  parol  evidence  is  admissible  to  add  to  the 
terms  of  the  written  subscription. 

4.  REdSTSBS — competency  to  act.  A  party  to  a  suit  or  a  master 
in  chancery  is  incompetent  to  act  as  receiver. 

5.  Rbceivkbs — when  appointment  of  one  incompetent  to  act  Tiarm' 
Jess  error.  The  appointment  of  a  master  in  chancery,  who  is  a 
party  to  the  suit,  as  receiver,  is  harmless  error  if  th^  decree  is 
otherwise  harmless. 

6.  Decbebs — iohen  erroneous.  Where  a  bill  In  the  circuit  court 
only  asks  relief  concerning  moneys  and  notes  given  by  the  com 
plalnants  for  stock  of  a  proposed  foreign  corporation,  which  are 
held  by  a  bank  and  by  a  trustee,  a  decree  is  erroneous  which  directs 
such  bank  and  such  trustee  to  turn  over  to  the  receiver  appointed 
by  the  court  all  moneys,  notes  and  papers  in  their  possession 
claimed  by  receivers  of  such  proposed  corporation  appointed  in  a 
foreign  Jurisdiction,  when  the  record  shows  that  there  are  sub- 
scribers to  the  stock  of  such  corporation  residing  in  the  county 
who  paid  money  or  gave  notes  on  their  subscriptions  but  are  not 
parties  to  the  suit,  and  that  there  is  more  money  on  deposit  in  such 
bank  than  complainants  paid  on  their  subscriptions. 

7.  Courts — delegation  of  duties.  A  decree  is  erroneous  which 
directs  a  receiver  to  fix  and  retain  his  compensation  as  receiver  and 
to  fix  and  pay  his  solicitors'  fees. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Hasbt 
HiOBEB^  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.  Reversed  in  part  and  remanded  with  directions.  Opinion 
filed  October  15,  1912. 

Statement  by  the  Court  John  T.  Briggs  and  jfif  teen 
other  persons  filed  their  bill  in  the  Circuit  Court  of 
Pike  County  against  Matt  G.  Eeynolds,  receiver,  D. 
Lacey  Crawford,  receiver,  the  Continental  Life  Assur- 
ance Company,  the  First  National  Bank  of  Pittsfield, 
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Illinois,  Harry  B.  Gardner,  Walter  J.  Miller  and  Poi;- 
tis  P.  Shaw. 

The  allegations  of  the  bill  are  that  complainants 
are  residents  of  Pike  County;  that  Portis  P.  Shaw, 
a  resident  of  Missouri,  agent  for  Walter  J.  Miller, 
Harry  B.  Gordon  and  others,  who  were  the  promoters, 
officers  and  managers  of  the  Continental  Life  As- 
surance Company  and  the  International  Fire  Assur- 
ance Company  of  the  city  of  St.  Louis,  Missouri,  two 
proposed  corporations  then  being  organized  under  the 
laws  of  the  State  of  Missouri,  for  the  purpose  of  doing 
life  and  fire  insurance  business,  respectively,  hereto- 
fore solicited  your  orators  and  each  of  them  to  pur- 
chase shares  of  the  capital  stock  of  one  or  the  other 
or  both  of  said  proposed  corporations ;  that  to  induce 
your  orators  to  purchase  stock  of  said  proposed  cor- 
porations, the  said  Shaw  acting  as  agent  with  the  au- 
thority of  said  promoters  and  managers  made  to  each 
of  them  certain  statements  and  agreements;  that  said 
statements  and  agreements,  and  the  truth  of  the  same 
and  the  carrying  out  of  such  agreements  were  essen- 
tial elements  and  a  valuable  consideration  and  a  nee- 
essary  part  of  the  agreements  entered  into,  when  said 
shares  of  stock  of  said  proposed  corporations  were 
purchased  or  subscribed  for  by  your  orators. 

That  among  the  statements  made  by  said  Shaw  to 
induce  your  orators  to  purchase  or  subscribe  for  such 
stock  in  said  proposed  companies,  which  were  bind- 
ing on  said  companies,  were,  that  all  the  shares  of 
stock  of  said  proposed  corporations  were  being  sold 
at  the  uniform  and  unvarying  price  of  thirty  dollars 
per  share,  the  price  agreed  upon  or  paid  for  each 
share  of  stock  to  be  issued  to  your  orators  and  each 
of  them,  and  that  no  stock  had  been  or  would  be  sold 
at  a  lower  price  than  that  to  be  paid  by  your  orators 
to-wit,  thirty  dollars  for  each  share;  that  a  restriction 
was  put  upon  all  sellers  of  stock  of  said  corporations, 
whereby  no  more  then  twenty  per  cent,  of  the  pur- 
chase price  could  be  charged  for  selling  said  shares 
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of  stock  and  ihe  balance  of  the  amount  would  be  put 
into  the  business  of  said  corporations ;  that  eighty-five 
per  cent,  of  the  stock  of  the  corporations  had  been 
sold  at  a  net  cost  of  fourteen  per  cent,  of  the  purchase 
price ;  that  as  a  further  consideration  of  the  purchase 
of  said  stock,  it  was  agreed  between  your  orators  and 
said  proposed  companies  through  said  Shaw  that  all 
money  received  for  said  shares  of  stock  paid  for  by 
your  orators  should  be  deposited  in  the  First  National 
Bank  of  Pittsfield  and  would  not  be  removed  from 
said  bank  to  the  home  offices  of  said  proposed  cor- 
porations in  St.  Louis,  until  said  companies  secured 
a  license  from  the  State  of  Missouri  to  do  business, 
but  would  be  loaned  for  said  corporations  by  L.  A. 
Chamberlain,  assistant  cashier  of  said  bank,  who  was 
to  be  appointed  trustee  for  said  corporations. 

That  your  orators  relying  on  said  statements  and 
agreements  subscribed  for  a  large  number  of  shares 
of  the  stock  of  said  corporations  to-wit;  one  hundred 
and  twenty  shares  at  thirty  dollars  per  share  and  paid 
for  the  same  in  cash  or  in  notes  and  cash,  and  that 
'since  the  purchase  of  said  stock  by  your  orators  dis- 
putes have  arisen  between  said  Miller,  Gardner  and 
others  connected  with  said  proposed  corporations,  and 
lawsuits  have  been  instituted  m  the  circuit  courts  of 
the  city  of  St.  Louis  and  by  an  order  of  one  of  said 
courts  Matt  G.  Reynolds  has  been  appointed  receiver 
of  the  proposed  Continental  Life  Assurance  Company, 
and  D.  Lacey  Crawford  has  been  appointed  receiver 
of  the  International  Fire  Assurance  Company. 

That  since  the  appointment  of  these  receivers  it  has 
been  discovered  that  Miller,  Gardner,  and  others  in 
charge  of  the  organization  of  said  proposed  corpora- 
tions have  not  attempted  to  complete  the  organization 
of  said  proposed  corporations  and  have  dishonestly 
used  all  the  moJifij  that  came  to  their  possession  for 
pretended  salaries,  fees  and  personal  investments. 

That  the  sale  of  said  stock  through  said  agents  was 
a  fraud  on  your  orators,  and  each  of  them,  by  said 
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officers  and  managers,  and  at  the  time  of  said  sales 
they  had  already  knowingly,  wilfully  and  dishonestly 
mismanaged  the  affairs  of  said  companies  and  misap- 
propriated all  fnnds  received  for  stock  so  that  it  is 
impossible  to  complete  the  organization  or  to  procure 
a  license  to  do  business  from  the  State  of  Missouri, 
and  the  only  thing  that  the  receivers  can  do  is  to  close 
up  the  affairs  of  said  corporations  by  collecting  and 
distributing  whatever  sums  can  be  collected  from  the 
parties  who  have  misappropriated  the  same. 

That  it  is  not  true  that  the  stock  was  sold  at  a 
uniform  price  of  thirty  dollars  per  share,  but  much 
stock  was  sold  at  $12.50  per  share  to  bankers,  and  they 
were  to  have  a  commission  on  stock  sold  to  others  so 
that  said  stock  subscribed  for  by  bankers  was  practi- 
cally given  to  them ;  that  it  was  not  provided  that  the 
cost  of  the  sale  of  stock  should  not  exceed  twenty  per 
cent,  of  the  price  for  which  it  was  sold,  but  that  Gard- 
ner, who  acted  as  secretary,  claimed  he  was  entitled 
to  a  salary  of  five  hundred  dollars  per  month,  and 
twenty-four  per  cent,  on  all  stock  sold  by  him. 

That  by  reason  of  said  frauds  so  knowingly  perpe- 
trated on  them  by  the  officers  and  agents  of  said  com- 
panies, your  orators  are  entitled  to  have  the  sales 
of  stock  to  them  rescinded  and  set  aside. 

That  there  is  on  deposit  in  the  First  National  Bank 
at  Pittsfield  $2,750,  money  paid  by  your  orators  and 
certain  .notes  and  checks,  and  that  the  receivers  ap- 
pointed in  the  State  of  Missouri  are  attempting  to 
withdraw  said  money,  notes  and  checks  from  said  bank 
and  remove  the  same  to  the  State  of  Missouri. 

The  bill  prays  that  the  receivers  so  appointed  in 
Missouri  be  restrained  from  taking  said  money  and 
notes  from  the  bank  in  Pittsfield;  that  the  bank  be 
restrained  from  paying  the  money  on  deposit  and  de- 
livering the  said  notes  to  the  Missouri  receivers;  for 
the  appointment  of  a  local  receiver  to  collect  said 
notes  and  checks  and  draw  the  money  from  said  bank 
and  that  when  the  rights  of  the  parties  are  ascertained 
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that  the  court  will  order  a  distribution  of  said  money, 
notes  and  checks  among  your  orators  and  for  general 
relief.  A  temporary  injunction  was  granted  and  a 
receiver  appointed  in  Pike  County. 

The  defendant,  the  First  National  Bank  of  Pitts- 
field,  answered  the  bill  and  admits  that  it  has  certain 
notes  signed  by  certain  of  complainants  sent  to  it  for 
collection  by  the  Continental  Assurance  Company  of 
America  before  the  appointment  of  the  receiver  in  St. 
Louis  and  $2,702.50,  on  deposit  for  which  it  had  is- 
sued certificates  of  deposit  to  the  Continental  Assur- 
ance Company  of  America;  that  it  is  not  advised  of 
the  rights  of  the  parties  and  that  it  is  willing  to  abide 
by  the  decree  of  the  court. 

Matt  G.  Reynolds,  receiver,  answered  stating  that 
the  Continental  Assurance  Company  is  a  corporation 
and  that  during  its  organization  its  oflBcers  were  en- 
gaged in  selling  stock  in  various  states.  He  admits 
that  on  the  application  of  certain  parties,  he  had  been 
appointed  receiver  on  June  10, 1910,  and  that  the  com- 
plainants had  purchased  certain  amounts  of  stock  and 
states  the  number  of  shares  of  stock  purchased  by 
each  complainant  with  the  amount  paid  therefor ;  that 
the  money  was  deposited  in  the  First  National  Bank 
of  Pittsfield,  and  certificates  of  deposit  issued  there- 
for to  the  Continental  Assurance  Company,  which  are 
now  in  possession  of  Matt  G.  Eeynolds,  receiver ;  that 
notes  taken  in  payment  of  stock  had  been  sent  to  said 
Continental  Assurance  Company  to  its  home  office  at 
St.  Louis,  and  that  certain  of  said  notes  describing 
them  have  been  sent  by  the  receiver  to  the  First  Na- 
tional Bank  of  Pittsfield  and  are  now  held  by  it  for 
collection,  and  that  the  situs  of  said  deposits  and  cred- 
its is  in  the  State  of  Missouri;  that  the  complaining 
stockholders  stand  in  the  same  relation  to  the  com- 
pany as  all  other  stockholders;  that  the  stock  sold 
to  complainants  was  sold  on  the  same  plan  as  all  other 
stock  sold  by  said  companies  and  denies  all  fraud  and 
that  complainants  are  entitled  to  the  relief  prayed. 
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The  cause  was  submitted  on  the  bill,  answer,  and 
evidence  heard  in  open  court,  and  a  decree  rendered 
findiQg  the  facts  as  alleged  in  the  bill,  continuing  the 
receivership,  directing  the  First  National  Bank  of 
Pittsfield  and  L.  A.  Chamberlain,  trustee,  to  turn  over 
to  Edward  Doocy,  receiver,  all  moneys,  notes  and 
papers  which  they  now  have  in  their  possession 
claimed  by  Matt  G.  Reynolds,  receiver,  and  D.  Lacey 
Crawford,  receiver,  as  part  of  the  assets  of  said  de- 
fendant corporations.  The  decree  further  orders  that 
Edward  Doocy,  receiver,  take  possession  of  all  the 
moneys,  notes  and  papers  now  in  the  possession  of 
said  First  National  Bank  of  Pittsfield,  and  L.  A.  Cham- 
berlain, trustee,  and  redistribute  the  same  back  to  the 
persons  entitled  thereto,  in  proper  proportions,  after 
paying  the  costs  and  expenses  of  this  suit,  including 
his  reasonable  compensation  and  solicitor's  fees,  and 
report  his  acts  to  the  court.  Reynolds,  the  receiver 
of  the  defendant  corporations  appointed  by  the  court 
in  St.  Louis,  Missouri,  appeals  from  the  decree  of  the 
Pike  County  Circuit  Court 

Chase,  Mobsey  and  Paxtl  F.  Gbotb,  for  appellant 

Andebson  &  Matthews,  Hekby  Bush  and  Hess  & 
Cbow,  for  appellees. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

The  appellant  contends  that  the  money  and  notes 
received  by  the  agent  of  the  proposed  corporations 
having  been  deposited  in  the  First  National  Bank  at 
Pittsfield  and  certificates  of  deposit  issued  for  the 
money  in  the  name  of  the  corporations,  and  forwarded 
to  the  office  of  defendants  at  St.  Louis,  the  situs  of 
the  funds  is  in  St.  Louis,  and  that  the  Circuit  Court  of 
Pike  County  has  no  jurisdiction  over  the  matters  in 
controversy,  or  over  the  proposed  corporations. 

The  bill  was  filed  by  the  complainants  to  set  aside 
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the  contracts  made  by  them  for  the  purchase  of  stock 
in  the  proposed  corporations,  on  the  ground  of  fraud 
and  misrepresentation  made  in  the  sale  of  such  stock. 
The  decree  finds  and  the  evidence  sustains  all  the 
allegations  of  fraud  contained  in  the  bill.  The  moneys 
received  for  the  sale  of  stock  were  all  to  remain  in 
Illinois,  in  the  possession  of  a  local  trustee,  until  the 
proposed  corporations  obtained  licenses  from  the 
State  of  Missouri,  authorizing  them  to  do  business. 
The  issuing  of  certificates  of  deposit  with  the  sending 
of  such  certificates,  and  the  promissory  notes  made 
by  some  of  the  complainants  to  St.  Louis,  out  of  the 
State  of  Illinois,  was  a  fraud  on  the  complainants  and 
contrary  to  the  agreement  upon  which  the  subscrip- 
tions were  obtained.  The  proposed  corporations  only 
reached  a  preliminary  stage  in  their  organization, 
when  fraud  was  discovered  in  their  management.  The 
fact  that  receivers  were  appointed  in  St.  Louis  will 
not  justify  the  receipts  from  the  subscriptions  for 
stock  in  Illinois  being  sent  or  taken  by  the  Missouri 
receivers  to  St.  Louis  in  fraud  of  the  agreement  un- 
der which  the  subscriptions  were  made.  The  situs  of 
the  proceeds  of  the  subscriptions  for  stock  was  by 
agreement  under  which  the  subscriptions  were  made, 
to  be  in  Illinois  until  the  proposed  corporations  were 
authorized  to  do  business.  The  proposed  corporations 
never  having  been  authorized  to  do  business  in  Mis- 
souri, in  equity  the  situs  of  the  proceeds  must  be  held 
to  have  remained  in  Illinois.  The  subscriptions  of 
the  complainants,  residents  of  Illinois,  having  been 
obtained  by  fraud,  the  proceeds  should  not  be  per- 
mitted to  be  removed  from  Illinois,  by  a  foreign  re- 
ceiver for  the  benefit  of  subscribers  for  stock  in  other 
states,  when  the  Illinois  subscribers  are  entitled  to 
have  their  subscriptions  canceled  and  their  money  re- 
funded to  them  because  of  the  fraud  perpetrated  on 
them  by  the  promoters  of  said  proposed  corporations 
in  procuring  such  subscriptions. 
It  is  further  contended  that  the  subscriptions  for 
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stock  being  in  writing,  parol  evidence  is  not  admis- 
sible to  add  to  the  terms  of  the  written  subscription. 
While  that  is  the  rule  at  law,  it  is  not  the  mle  in 
equity,  where  fraud  is  alleged.  Grand  Tower  &  C.  G. 
B.  Co.  V.  Walton,  150  111.  428 ;  Race  v.  Weston,  86  IlL 
91. 

It  is  also  contended  that  there  is  error  in  the  ap- 
pointment of  Edward  Doocy  as  receiver  in  Illinois. 
Doocy  is  the  Master  in  Chancery  in  Pike  County,  and 
one  of  the  complainants.  A  party  to  a  suit  or  a  mas- 
ter in  chancery  is  not  competent  to  act  as  receiver; 
the  receiver  should  be  an  impartial  and  indifferent 
person.  Benneson  v.  Bill,  62  111.  408 ;  Watson  v.  Cud- 
ney,  144  111.  App.  624. 

The  appointment  of  Doocy  was  erroneous,  but  harm- 
less to  appellant,  if  the  decree  was  otherwise  harm- 
less. 

The  decree  directs  the  receiver,  appointed  by  the 
Circuit  Court  of  Pike  County,  to  receive  and  the  First 
National  Bank  of  Pittsfield  and  L.  A.  Chamberlain, 
trustee,  to  turn  over  to  Edward  Doocy,  receiver,  all 
moneys,  notes  and  papers  which  they  now  have  in 
their  possession  claimed  by  Matt  G.  Reynolds  and  D. 
Lacey  Crawford,  receivers,  as  part  of  the  assets  of 
said  corporations.  The  bill  was  only  filed  to  cancel 
the  subscriptions  made  by  complainants  and  to  secure 
to  complainants  the  moneys  and  notes  so  obtained 
from  them  by  fraud.  While  the  decree  settling  the 
rights  of  the  parties  as  between  complaiaants  and 
defendants  is  substantially  correct,  there  are  some 
errors  requiring  a  reversal  of  the  decree.  The  record 
shows  that  there  are  some  subscribers  to  the  stock  of 
said  corporations,  residing  in  Pike  County,  who  have 
paid  money  or  given  notes  on  their  subscriptions,  who 
are  not  parties  to  this  suit,  and  that  there  is  more 
money  on  deposit  in  the  bank  at  Pittsfield  than  com- 
plaiaants have  paid  on  their  subscriptions.  The  court 
should  not  have  ordered  the  receiver  to  take  posses- 
sion of  anything  except  the  moneys  paid  and  notes 
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made  by  complainantSy  since  the  bill  only  asks  relief 
concerning  such  moneys  and  notes. 

The  decree  also  was  erroneons  in  directing  the  re- 
ceiver to  fix  and  retain  his  own  compensation  as  re- 
ceiver and  to  fix  and  pay  his  solicitor's  fees  and  dis- 
tribute the  remaining  moneys  and  notes  amongst  the 
complainants;  the  court  thereby  delegated  to  the  re- 
ceiver the  duties  of  the  court  and  made  the  receiver 
the  judge  of  his  own  compensation  and  of  the  fees  of 
his  solicitor.  The  decree  is  erroneous  in  the  particu- 
lars indicated. 

The  decree  will  be  reversed  and  the  cause  re- 
manded with  directions  to  the  court  to  appoint  an  im- 
partial receiver  to  collect  and  receive  the  moneys  paid 
and  notes  made  by  complainants,  or  any  of  them,  and 
to  refer  the  cause  to  a  special  master  to  take  the  evi- 
dence and  report  the  same  with  his  conclusions,  and 
for  the  court  to  enter  a  final  decree  directing  the  re- 
turn of  the  payments  and  notes  made  by  complain- 
ants to  them. 

Reversed  in  part  and  remanded  with  directions. 


Frank  OriiBn,  Appellee,  v.  George  H.  Spengler,  Appellant. 

1.  Agenot — eiHdence.  A  Judgment  for  plaintiff  for  goods  sold  to 
an  alleged  agent  of  defendant  1b  not  supported  by  the  evidenoe, 
where,  from  the  draft  on  defendant  given  to  plaintiff  by  Buch 
alleged  agent,  and  from  the  evidence,  it  seems  that  no  agency  ex- 
isted, that  the  goods  In  question  were  bought  by  the  alleged  agent 
for  himself,  that  the  defendant  did  not  receive  such  goods  and  that 
authority  was  given  to  draw  on  defendant  only  when  goods  shipped 
to  him  covered  the  amount  of  the  drafts. 

2.  AoENCT— evidence.  Payment  of  checks  to  which  the  name  of 
the  payor  Is  signed  by  a  third  party  tends  to  prove  an  agency. 

3.  FAYMKNT-^preaumptiona.  Payment  of  drafts  drawn  on  a  party 
by  a  third  party  is  presumed  to  be  made  from  funds  of  the  drawer 
In  the  hands  of  the  drawee. 

Appeal  from  the  County  Court  of  Sangamon  county;  the  Hon. 
J.  B.  WxAVKB,  Judge,  presidipg.    Heard  In  this  court  at  the  April 
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term,  1912.    Reversed  with  finding  of  fact    Opinion  filed  October 
15,  1912. 

Stevens  &  Herndon,  for  appellant 
Andbus  &  Trutteb,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Appellee  began  a  suit  before  a  justice  of  the  peace 
against  appellant  to  recover  $95.50,  the  value  of  chick- 
ens claimed  to  have  been  sold  by  appellee  to  appellant. 
An  appeal  was  taken  from  the  justice  of  the  peace  to 
the  county  court;  a  trial  there  resulted  in  a  verdict 
for  appellee  for  $102.11.  Appellee  remitted  $2.56  and 
judgment  was  rendered  in  his  favor  for  $95.58. 

Numerous  errors  are  assigned  and  argued  but  in 
the  view  we  take  of  the  case  it  will  be  only  necessary 
to  review  the  assignment  that  the  judgment  for  the 
appellee  cannot  be  sustained  on  the  evidence.  The 
evidence  on  behalf  of  appellee  shows  that  he  sold  the 
chickens  to  one  George  Sutherland,  an  agent  of  F.  J. 
Gansler,  and  received  a  draft  on  appellant  for  the  pur- 
chase price  in  the  following  words  and  figures : 

*^No. 

NICK  GANSLER 

Buyer  and  Shipper  of  Hides,  TaUow,  Wool  Poul- 
try, Butter  &  Eggs. 

Buffalo,  Illinois. 
$99.55_  Dec.  27,  1910.— 

At  sight  pay  to  the  order  of  Frank  GriflBn  Ninety- 
nine  55-100  Dollars- 
Value  received,  and  charge  same  to  account  of 

N.  Gansler  &  Co., 
Geo.  Sutherland. 
To  Geo.  H.  Spengler, 

Springfield,  HI. 
Payable  at  First  National  Banf 

Acceptance  and  payment  were  refused  by  appellant 
on  presentation  of  the  draft. 
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Appellant  is  a  wholesale  dealer  in  poultry  and  pro- 
duce in  Springfield.  F.  J.  Gansler  prior  to  September, 
1910,  had  been  engaged  in  buying  poultry  in  the  east- 
em  part  of  Sangamon  County,  and  shipping  it  to  ap- 
pellant and  other  wholesale  dealers ;  to  whoever  would 
pay  the  highest  price.  In  September  he  called  on  ap- 
pellant and  informed  him  he  was  short  of  money  with 
which  to  carry  on  his  business  and  requested  appellant 
to  honor  drafts  in  payment  for  poultry.  His  proposi- 
tion was,  *  *  I  will  turn  the  poultry  in  and  you  cash  the 
drafts  and  I  will  send  you  a  statement  and  then  you 
can  send  me  the  balance.**  This  proposition  appel- 
lant accepted  and  under  this  agreement  Gansler 
bought  chickens  at  the  lowest  price  he  could  get  them, 
and  sold  them  to  appellant  at  the  price  appellant  was 
paying  at  the  time.  If  however  other  wholesale  deal- 
ers were  paying  higher  prices  than  appellant,  he  ship- 
ped to  the  other  dealers.  Statements  were  made  by 
Gansler  to  appellant  showing  sales  by  Gansler  to  ap- 
pellant; these  statements  did  not  show  the  purchase 
price  paid  by  Gansler  for  the  poultry.  When  the  prop- 
osition of  Gansler  to  appellant  was  made,  Gansler  told 
appellant  that  George  Sutherland  was  buying  for  him 
and  it  was  agreed  that  either  might  draw  drafts.  On 
September  27,  1910,  Sutherland  called  at  the  home  of 
appellee,  bought  his  chickens  and  gave  the  draft  of- 
fered in  evidence,  but  does  not  know  what  he  did  with 
the  chickens.  **I  hauled  some  to  Buffalo,  but  I  don't 
know  whether  I  hauled  those  or  not,**  **the  chickens  I 
shipped  to  Spengler  I  hauled  to  lUipolis.**  Appellee 
offered  in  evidence  eighteen  express  receipts  .  show- 
ing the  shipment  of  chickens  by  Sutherland  to  appel- 
lant, but  all  dated  prior  to  the  date  of  the  purchase  of 
appellee *s  chickens  so  that  it  would  appear  appellant 
never  received  the  chickens  bought  for  Gansler  of  ap- 
pellee. 

The  evidence  of  Spengler  with  reference  to  the 
agreement  differs  only  from  Gansler  *s  in  that  he  says 
he  expressly  told  Gansler  that  he  would  buy  his  poul- 
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try  at  the  market  price^  pay  his  drafts  so  long  as  he 
shipped  enough  poultry  to  cover  drafts  and  when  he 
didn't  have  enough  he  would  turn  him  down. 

There  is  other  evidence  in  the  record  that  Gansler 
and  Sutherland  bought  chickens  from  other  parties 
and  paid  for  them  with  drafts  on  appellant  which  he 
honored. 

Appellee's  theory  is  that  Gansler  and  Sutherland 
were  the  agents  of  appellant  and  that  appellant  was, 
because  of  the  agreement  made  and  the  acts  done  un- 
der it,  legally  bound  to  pay  all  drafts  drawn  on  him 
by  Gansler  and  Sutherland.  There  is  no  evidence  in 
the  record  from  which  it  can  be  said  these  buyers  of 
chickens  were  the  agents  of  appellant.  Sutherland 
bought  the  chickens  purchased  by  him  for  Gansler, 
and  Gansler  bought  for  himself  and  sold  the  chickens 
bought  by  either  Sutherland  or  himself  to  appellant, 
and  appellant  when  he  received  the  chickens  paid  the 
drafts  which  either  Gansler  or  Sutherland  had  issued. 
The  draft  shows  on  its  face  that  Gansler  was  buying 
for  himself.  The  issuing  of  drafts  on  a  party  by  a 
third  party  is  entirely  different  from  drawing  checks 
and  signing  the  name  of  a  party.  Payment  of  checks 
so  drawn  would  tend  to  prove  an  agency  while  the  pay- 
ment of  drafts  is  presumed  to  be  made  from  the  funds 
of  the  drawer  in  the  hands  of  the  drawee.  Appellant 
was  under  no  obligation  to  honor  the  drafts  unless  he 
had  money  on  hand  belonging  to  Gansler  or  received 
chickens  to  balance  the  drafts.  The  judgment  is  man- 
ifestly against  the  evidence,  it  is  therefore  reversed 
with  a  finding  of  fact. 

Reversed. 

Finding  of  fact.  The  chickens  were  not  bought  by 
either  appellant  or  any  agent  of  his. 
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Tillage  of  Kiyerton,  Appellee,  v.  F.  Q.  Horn,  Appellant 

1.  liioENSEs — validity  of  ordinance.  An  ordinance  the  subject- 
matter  of  which  is  within  the  control  of  a  city  or  village  will  not 
be  declared  yoid  because  unreasonable  or  oppressive  unless  the 
presumption  in  favor  of  its  validity  is  overcome  by  clear  proof. 

2.  Licenses — billposters.  An  ordinance  requiring  billposters  to 
pay  a  license  fee  bears  personally  on  those  actually  doing  the  postr 
ing  and  in  determining  the  question  whether  it  is  oppressive  or 
unreasonable  the  Income  of  the  posting  employee  of  a  corporation 
engaged  in  the  business,  and  not  that  of  the  corporation.  Is  to  be 
considered. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion 'filed  October  15,  1912. 

E.  B.  Bone,  for  appellant. 

Stevens  &  Hbbndon,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

F.  G.  Horn  was  arrested  in  the  Village  of  Riverton, 
nnder  a  warrant  issued  by  a  justice^  for  posting  bills 
without  a  license  in  violation  of  an  ordinance  of  the 
village,-  which  required  billposters  to  pay  an  annual 
fee  of  jfifty  dollars.  From  the  judgment  before  the 
justice,  an  appeal  was  taken  to  the  circuit  court,  where 
the  case  was  tried  by  the  court  without  a  jury,  on  a 
stipulation  of  facts.  The  defendant  was  found  guilty 
and  a  fine  of  fifteen  dollars  was  assessed  against  him. 
He  appeals  to  this  court. 

The  stipulation  is  that  the  ordinance  be  admitted 
in  evidence  subject  to  the  objection  that  it  is  null  and 
void  for  the  reason  it  is  unreasonable,  oppressive,  and 
prohibitive;  that  F.  G.  Horn  on  September  26,  1910, 
and  for  more  than  a  year  prior  thereto,  was  employed 
by,  and  posted  bills  for,  the  W.  J.  Horn  Posting-Sign 
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System,  a  corporation  doing  a  general  advertising 
business  for  others  for  hire,  with  its  principal  office 
in  the  City  of  Springfield;  that  the  said  corporation 
had  prior  to  September  26,  1910,  constructed  nine  bill- 
boards on  private  property  in  the  Village  of  Eiver- 
ton,  which  it  had  leased  from  the  owners  for  a  valu- 
able consideration;  that  said  billboards  were  ten  feet 
in  height  and  the  total  number  of  lineal  feet  of  the 
nine  billboards  amounted  to  two  hundred  and  twenty- 
six  feet;  that  part  of  said  billboards  was  erected  on 
the  property  line ;  that  F.  G.  Horn  under  the  direction 
of  the  W.  J.  Horn  Posting-Sign  System  on  September 
26,  1910,  did  stand  upon  and  at  the  side  of  the  street, 
and  post  advertising  matter  for  said  company  in  the 
Village  of  Eiverton,  on  some  of  said  billboards  with- 
out either  said  corporation  or  the  defendant  procur- 
ing a  license  to  post  bills  as  required  by  the  ordi- 
nance; that  the  defendant  was  arrested  for  posting 
bills  as  aforesaid  without  a  license;  that  the  expense 
to  the  Village  of  Eiverton  for  issuing  such  license 
for  inspection  and  for  supervision  of  said  billboards 
did  not  exceed  ten  dollars  per  annum;  that  the  Vil- 
lage of  Eiverton  had  a  population  of  1911;  that  the 
annual  net  income  of  the  W.  J.  Horn  Posting-Sign 
System  derived  from  all  its  business  done  in  Eiver- 
ton from  September  26,  1909,  to  September  26,  1910, 
amounted  to  $34.87,  not  including  the  wages  of  the 
employee  who  posted  said  advertising  matter;  that 
for  the  preceding  year  the  net  income  of  said  cor- 
poration not  including  the  wages  of  the  employee  who 
did  the  posting  was  $34.57 ;  that  said  corporation  has 
posted  and  distributed  advertising  matter  in  Eiverton 
for  its  customers  for  several  years  for  hire;  that  the 
said  corporation  during  each  year  it  has  done  busi- 
ness in  Eiverton  has  made  reasonable  effort  to  pro- 
cure advertising  matter  for  posting,  and  that  the  de- 
mand for  the  display  and  distribution  of  advertising 
matter  in  said  village  was  not  sufficient  to  enable  it, 
in  the  exercise  of  reasonable  diligence,  to  fill  all  the 
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space  on  said  billboards.  An  itemized  account  of  the 
expenses  and  receipts  of  the  W.  J.  Horn  Posting- 
Sign  System  in  the  Village  of  Riverton  for  the  said 
two  years  is  attached  to  and  made  a  part  of  the  stipu- 
lation. 

The  ordinance  requires  any  person,  jfirm  or  cor- 
poration, engaged  in  a  business  required  by  ordinance 
to  be  licensed  to  register  his  or  its  name,  residence, 
business  and  where  it  is  carried  on  with  the  village 
clerk.  It  imposes  a  fine  of  not  less  than  five  dollars 
nor  more  than  two  hundred  dollars  for  carrying  on 
any  business  required  to  be  licensed  without  first  hav- 
ing obtained  a  license,  and  ordains  that  '*  billposters 
shall  pay  a  license  fee  of  fifty  dollars  per  annum. '  * 

The  appellant  submitted  a  proposition  of  law  ask- 
ing the  court  to  hold  that  the  ordinance  in  question 
is  unreasonable,  oppressive,  and  prohibitive  in  its 
character  and  therefore  void.  This  the  court  refused 
to  hold. 

The  only  question  in  the  case  is  whether  or  not  the 
court  erred  in  refusing  to  hold  said  ordinance  to  be 
void. 

The  stipulation  is  concerning  the  annual  net  income 
of  the  W.  J.  Horn  Posting-Sign  System  from  its  bill- 
boards in  Riverton,  and  that  the  defendant  on  Sep- 
tember 26,  1911,  did  some  posting  of  advertising  mat- 
ter for  it.  The  stipulation  contains  nothing  concern- 
ing the  income  or  profits  of  the  defendant  from  bill- 
posting.  It  makes  no  reference  to  the  income  of  the 
employee  of  the  corporation  from  billposting  in  the 
Village  of  Riverton.  The  itemized  account  of  the  re- 
ceipts and  expenses  contains  nothing  concerning  the 
compensation  paid  to  any  employee,  but  only  refers 
to  income  and  expenses  other  than  wages  connected 
with  billboards  of  a  corporation  that  is  not  a  defend- 
ant. The  ordinance  in  evidence  does  not  license  bill- 
boards, but  only  billposters.  The  corporation  ap- 
parently rents  its  space  and  the  advertisers  pay  the 
employee  for  posting.     The  defendant,  who  did  the 
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posting,  may  do  posting  for  other  parties,  and  his 
billposting  in  Eiverton  was  not  necessarily  confined 
to  the  billboards  of  the  W.  J.  Horn  Posting-Sign  Sys- 
tem. There  is  neither  anything  in  the  stipulation,  nor 
any  evidence  tending  to  prove  the  reasonableness  or 
imreasonableness  of  the  license  fee  charged  for  bill- 
posting. 

The  Village  of  Biverton  has  the  right  to  license 
street  advertising  by  means  of  billboards,  signboards, 
and  signs,  and  to  regulate  the  character  and  control 
the  location  of  such  billboards,  signboards,  and  signs. 
Laws  of  1909,  page  139.  An  ordinance,  the  subject- 
matter  of  which  is  within  the  control  of  cities  and  vil- 
lages, will  not  be  declared  void  because  of  a  claim  that 
the  ordinance  is  unreasonable  or  oppressive,  unless  it 
clearly  appears  that  it  is  such.  The  presumption  is  in 
favor  of  the  validity  of  ordinances  and  it  is  incumbent 
on  those  attacking  their  validity  to  show  such  in- 
validity. People  V.  Cregier,  138  111.  401 ;  City  of  Bock 
Island  V.  Wagner,  45  111.  App.  444.  The  stipulation 
failing  to  show  that  the  ordinance  is  unreasonable  so 
far  as  the  business  of  the  defendant  is  concerned,  the 
court  did  not  err  in  its  holding.  The  judgment  is  af- 
firmed. 

Affirmed. 


Saiali  E.  Jordan,  Appellee,  v.  St.  Louis,  Springfield  ft  Peoria 

Bailroad  Company,  Appellant. 

1.  Cabbiebs— 4n/ttry  to  passenger.  Where  a  passenger  was 
Injured  by  another  passenger  being  thrown  upon  her  in  an  alleged 
jerk  of  the  train,  and  the  evidence  is  conflicting  and  uncertain, 
the  finding  of  the  jury  of  the  cause  of  action  proved,  approved  by 
the  trial  judge,  is  upheld. 

2.  Damages — excessive  verdict.  Seven  hundred  dollars  held 
excessive  and  remittitur  to  four  hundred  ordered  where  plalntifE, 
a  woman  of  sixty-eight,  sustained  bruises  incapacitating  her  for 
about  one  month. 
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Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jamss  a.  Csdohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
16,  1912. 

Gbaham  &  Gbaham,  for  appellant;  Geobge  W.  Bub- 
ton,  of  counseL 

Smith  &  Fbiedmbyeb^  for  appellee. 

Mb.  Pbbsidino  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Sarah  E.  Jordan  brought  suit  against  the  St.  Louis, 
Springfield  and  Peoria  Railroad  Company  to  recover 
for  personal  injuries  sustained  by  her  while  a  passen- 
ger on  a  car  of  defendant.  She  recovered  a  verdict 
for  seven  hundred  dollars  on  which  judgment  was  ren- 
dered.   The  defendant  appeals. 

The  declaration  alleges  that  while  plaintiff  was  a 
passenger  riding  from  Chatham,  a  station  on  said  rail- 
road, to  the  (5ty  of  Springfield,  when  the  car  ap- 
proached the  "Woodside  station,  and  the  car  was  run- 
ning at  a  high  rate  of  speed,  the  conductor  called  the 
name  of  the  station  and  thereby  invited  passengers  to 
prepare  to  leave  the  car ;  that  the  car  was  then  oper- 
ated at  a  high  and  dangerous  rate  of  speed  upon  and 
over  a  curve  or  over  a  switch  connecting  to  the  track, 
and  that  a  passenger,  while  passing  along  the  aisle,  in 
response  to  the  call  of  the  conductor,  was  by  reason  of 
a  violent  lurch  of  the  car  thrown  against  the  plaintiff 
and  seriously  injured  her. 

It  is  urged  (1)  that  the  negligence  is  not  proved  by 
the  greater  weight  of  evidence,  and  (2)  that  the  dam- 
ages awarded  are  excessive.  The  evidence  shows  that 
the  conductor  called  tlje  name  of  Woodside  station  as 
the  car  approached  it,  and  that  a  man  passing  along 
the  aisle,  while  the  car  was  moving,  fell  against  the 
plaintiff,  while  she  sat  in  a  seat  in  the  car,  and  injured 
her  to  some  extent.  There  is  evidence  that  something 
unusual  together  with  the  speed,  caused  a  sudden  jerk 
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or  lunge  of  the  car,  which  threw  a  passenger  in  the 
aisle  against  the  plaintiff.  There  is  also  evidence 
that  there  was  no  jerk  or  lunge  of  the  car.  There  is 
some  uncertainty  as  to  the  exact  locality  where  the 
injury  occurred,  but  there  was  a  curve  in  the  track 
and  a  switch  connection  in  the  neighborhood  where  the 
injury  was  received.  In  this  state  of  the  evidence  we 
cannot  say  that  the  jury  were  not  justified  in  finding 
that  the  cause  of  action  was  proved  as  alleged,  when 
the  finding  was  approved  by  the  trial  court. 

The  accident  happened  May  24,  1911.  Two  physi- 
cians who  had  treated  plaintiff  testified  concerning 
the  extent  of  her  injuries.  One  of  them  saw  her  the 
day  of  the  injury  and  the  following  day.  He  found 
some  of  the  muscles  on  the  left  side  bruised,  and  stated 
that  in  his  judgment  all  difficulty  from  the  injury 
would  disappear  within  a  month.  The  other  examined 
her  the  second  day  after  the  injury.  He  testified  that 
he  found  no  discoloration,  no  redness,  and  no  swelling, 
although  she  complained  of  a  great  deal  of  pain;  that 
he  continued  to  treat  her  until  June  18th;  that  she 
suffered  but  little  pain  after  May  29th,  and  on  June 
18th  she  was  free  from  pain  and  able  to  get  about  the 
house ;  that  he  then  quit  treating  her  because  his  visits 
were  no  longer  necessary  and  that  in  his  judgment 
every  indication  or  result  of  this  injury  should  dis- 
appear within  a  week  of  June  18th.  The  plaintiff  is 
a  housewife  sixty-eight  years  of  age.  It  is  shown  by 
the  evidence  of  neighboring  women  that  she  began  help- 
ing to  do  the  housework  about  a  month  after  she  was 
injured  and  to  do  her  washing  within  two  or  three 
months  thereafter,  although  plaintiff  and  members 
of  her  family  testify  to  the  weakness  of  plaintiff  down 
to  the  time  of  the  trial,  yet  she  was  not  treated  by  any 
physician  after  June  18tl3L 

We  are  constrained  to  the  conclusion  from  the  evi- 
dence in  this  record,  that  the  damages  awarded  plain- 
tiff are  clearly  excessive.  The  defendant  has  already 
paid  her  doctor's  bills;  if  the  plaintiff  shall  within 
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five  days  remit  from  the  judgment  all  damages  in 
excess  of  four  hundred  dollars  it  will  be  affirmed  for 
that  sum,  appellee  to  pay  the  costs,  otherwise  it  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Chirles  F.  Hiller,  Appellee,  v.  St.  Louis,  Sprii^eld  ft  Peoria 

Baiboad  Company,  Appellant. 

1.  Relbabe — tmrden  of  proving  fraud.  In  an  action  for  per- 
sonal injuries  received  by  plaintiff  while  a  passenger  on  defend- 
ant road,  where  defendant  produces  a  release  signed  hy  plaintiff, 
the  plaintiff  who  claims  the  release  was  procured  hy  fraud  has  the 
burden  of  proof. 

2.  Releasb— ra^i/toa^ion.  Where  plaintiff,  after  signing  a  re- 
lease of  all  claims  for  damages  resulting  from  injuries  received 
while  a  passenger  on  defendant  road,  cashed  a  draft  given  in  set- 
tlement, he  thereby  ratified  the  settlement. 

8.  Releasb— ^/Tec^.  In  a  personal  injury  action  where  a  clear 
preponderance  of  the  evidence  shows  that  there  was  no  fraud  in 
procuring  a  release  of  all  claims  for  damages  signed  by  the  plaintiff 
when  he  was  mentally  competent  to  transact  business,  and  that 
he  cashed  a  draft  given  in  full  settlement,  the  Judgment  for  damages 
win  be  reversed. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hoir. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
October  15,  1912. 

Gbajsam  &  Gbaham  and  H.  C.  Dillon^  for  appellant ; 
Geobgb  "W.  Bubton,  of  counsel. 

Albbet  Salzenstein  and  "Weil  &  Babtlet,  for  ap- 
pellee. 

Mb.  Pbbsibing  Justice  Thompson  delivered  the 
opinion  of  the  court. 

The  appellee  recovered  a  verdict  and  judgment  for 
$1,615  in  a  suit  brought  by  him  against  the  appellant 
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for  damages  received  by  appellee,  while  he  was  a  pas- 
senger on  a  car  of  appellant  near  Staunton,  Illinois, 
on  October  4, 1910. 

Appellant  introduced  in  evidence  a  release  executed 
by  appellee  for  $215  on  October  8,  1910,  releasing  ap- 
pellant from  all  claims  for  damages,  and  also  a  draft 
dated  October  8, 1910,  payable  to  the  order  of  Charles 
F.  Miller  for  $215  which  recites  that  it  is  in  full  settle- 
ment for  all  claims  or  damages  to  his  person  and  prop- 
erty resulting  from  an  accident  on  the  St.  Louis, 
Springfield  and  Peoria  Eailroad  on  the  fourth  day  of 
October,  1910.  This  draft  was  cashed  by  the  Granite 
City  Bank  and  the  proceeds  were  received  by  appel- 
lee on  October  15,  1910. 

It  is  contended  by  appellee  that  the  release  was 
secured  by  fraud,  in  that  the  appellee  procured  the 
execution  of  the  release  at  a  time  when  he  was  men- 
tally  incompetent  to  execute  it,  and  did  not  know  what 
he  was  doing  at  the  time. 

Appellee  was.  injured  between  3  and  4  o'clock  in 
the  afternoon  in  a  collision.  He  was  placed  on  a 
relief  train  and  taken  to  the  Granite  City  Lutheran 
Hospital,  some  twenty  miles  distant  from  the  scene 
of  the  accident.  While  on  the  way  to  the  hospital 
about  the  middle  of  the  trip,  he  was  weak  and  faint 
and  was  given  some  brandy  and  a  hypodermic  injec- 
tion of  strychnine  and  morphine  by  Dr.  Hunter.  His 
injuries  consisted  of  a  broken  rib-— the  fifth  or  sixth 
on  the  left  side — a  fracture  of  the  collar  bone  on  the 
same  side,  and  many  bruises  on  his  body.  Dr.  Hunter 
treated  his  wounds  at  the  hospital  that  evening.  He 
was  not  giving  any  other  hypodermic  injection.  Dr. 
Hunter  did  not  treat  the  appellee  after  the  first  even- 
ing and  was  asked  no  question  about  his  mental  con- 
dition, but  testified  that  he  was  weak,  faint,  and  suf- 
fering pain. 

Appellee  testified  that  on  October  8th,  two  men,  G. 
H-  McLaughlin  and  E.  F.  Anderson,  introduced  them- 
selves to  him  at  the  hospital,  gave  him  their  card. 
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talked  to  him  about  the  accident  and  said  they  would 
like  to  adjust  the  matter;  that  he  told  them  he  was 
not  in  any  condition  to  talk  business  and  not  to  bother 
him;  that  they  went  away  and  came  back  that  same 
day  after  dinner  and  started  talking  in  the  same  line^ 
but  he  remembers  nothing  more;  that  he  does  not  re- 
member signing  the  release,  although  part  of  the  sig- 
nature looks  like  this,  but  he  cannot  state  whether  it 
is  or  is  not  his  signature;  that  he  does  not  remember 
ever  seeing  the  release  until  during  the  trial ;  that  he 
did  not  remember  seeing  the  draft  until  during  the 
trial  although  the  signature  on  the  back  of  it  looks 
like  his  and  he  thinks  it  is  his.  Frank  C.  Miller^  a 
locomotive  engineer,  who  had  attended  high  school  and 
is  a  son  of  appellee,  testified  that  he  was  in  his  father's 
room  in  the  hospital  in  the  forenoon  of  October  8th 
when  a  man,  that  he  recognizes  as  McLaughlin,  came 
and  talked  to  his  father  about  an  hour,  but  that  he 
did  not  hear  the  conversation;  that  this  man  and  an- 
other man  came  back  in  the  afternoon  between  2:30 
and  3  o'clock  and  talked  to  his  father,  but  he  did 
not  hear  the  conversation;  that  his  father  was  sitting 
in  a  chair;  that  these  men  called  the  attention  of  the 
witness  to  a  paper,  threw  it  down  on  the  bed,  asked 
him  to  sign  it  and  he  signed  it.  He  testified  the  paper 
was  not  read  and  nothing  was  said  about  what  it  con- 
tained; that  he  did  not  talk  much  to  his  father  be- 
cause he  was  too  excited  to  talk,  and  that  his  father 
was  mentally  unfit  to  transact  business. 

J.  G.  Pressley,  a  bus  driver,  testified  that  he  talked 
with  appellee  about  ten  minutes,  when  he  was  sitting 
in  a  chair  after  4  o'clock  on  the  afternoon  of  Octo- 
ber 8th,  and  that  appellee  seemed  excited  in  talking 
about  the  wreck.  Dr.  Simpson,  a  dentist,  and  T.  B. 
Stevens,  who  is  in  the  loan  association  business,  testi- 
fied that  they  talked  with  appellee  on  October  10th, 
about  fifteen  minutes  and  that  he  became  excited  and 
**any  questions  asked  were  hardly  answered  intelli- 
gently."   George  Sinnegar  testified  that  he  talked  with 
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appellee  an  hour  and  a  half  on  October  15tli,  and  he 
seemed  very  nervous  and  gave  a  disconnected  account 
of  the  wreck.  This  is  substantially  all  the  evidence 
on  behalf  of  appellee  attacking  the  release. 

To  sustain  the  release,  R.  F.  Anderson  and  0.  H. 
McLaughlin,  attorneys  for  appellant^  who  were  pres- 
ent when  the  release  was  signed,  testified  that  at  the 
time  it  was  signed  they  talked  with  appellee  from 
thirty  minutes  to  an  hour ;  that  he  discussed  the  acci- 
dent and  his  income  with  them ;  that  he  said  the  doctor 
had  told  him  he  would  be  around  in  three  or  four 
weeks;  that  he  talked  about  his  suffering  and  they 
all  agreed  money  would  not  compensate  him  for  his 
suffering  and  that  $175  to  $180  would  compensate  him 
for  his  loss  of  time  and  personal  effects;  that  after 
a  settlement  for  two  hundred  dollars  was  suggested 
appellee  thought  he  ought  to  have  a  1,000  mile  book, 
and  was  told  that  would  have  to  come  through  a  dif- 
ferent department;  that  he  said  such  a  book  would 
cost  fifteen  dollars,  and  they  agreed  then  on  a  settle- 
ment for  $215,  the  appellant  also  to  pay  all  his  hos- 
pital and  medical  expenses ;  that  the  release  and  draft 
were  drawn  on  that  basis  and  the  release  was  read  to 
appellee  in  the  presence  of  his  son;  that  appellee 
stated  to  his  son  if  he  signed  the  paper  it  would  end 
the  matter,  and  the  son  said  that  it  was  for  him  to 
use  his  own  judgment,  and  that  appellee  signed  the 
release  and  the  son  signed  it  as  a  witness.  These 
witnesses  testified  to  the  conversation  and  that  he  was 
rational  and  neither  nervous  nor  excited.  Miss  Neu- 
barth  and  Miss  Cutcamp,  two  experienced  day  nurses 
at  the  hospital,  testified  that  they  saw  appellee  sev- 
eral times  every  day  after  he  was  injured;  that  they 
talked  with  him  and  heard  him  talk,  waited  on  him, 
washed  him  and  took  his  meals  to  him ;  they  both  tes- 
tified that  he  was  of  a  jovial  disposition  and  always 
rational  and  intelligent. 

Dr.  Scott  saw  appellee  October  4th  and  assisted  Dr. 
Hunter  in  bandaging  appellee  and  saw  him  and  talked 
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with  him  daily  thereafter.  He  testified  that  appellee 
was  always  rational  and  talked  intelligently  and  gives 
the  general  tenor  of  his  conversations.  Dr.  Lindquist 
saw  and  talked  with  appellee  at  the  hospital  on  Octo- 
ber 5th  and  11th;  he  testified  that  appellee  was  ra- 
tional and  possessed  all  his  faculties^  and  that  the  ef- 
fect of  the  hypodermic  injection  would  last  three  or 
four  hours. 

H.  C.  White,  claim  agent  for  appellant,  testified  that 
on  October  11th,  he  went  to  the  hosiptal  to  see  another 
party  and  that  he  talked  with  appellee  at  that  time; 
that  appellee  told  him  he  had  settled  his  claim  and 
gave  him  the  details  of  it  and  said  that  he  had  been 
fairly  treated.  He  also  testified  that  in  February, 
1911,  at  the  Meyer  hotel  in  Peoria,  appellee  told  him 
he  did  not  think  he  had  got  enough  money  out  of  the 
settlement  and  that  others  got  a  good  deal  more ;  that 
he  had  settled,  but  that  he  thought  if  he  could  see 
McKinley  personally  he  would  pay  him  more.  On 
October  15th,  appellee  sent  one  Howard,  an  employee 
of  the  pospital  who  could  not  be  found  at  the  time  of 
the  trial,  to  the  bank  to  cash  the  draft.  Howard  was 
a  stranger  to  the  bank  and  the  bank  required  him  to 
be  identified.  Dr.  B.  D.  Luster  was  in  the  bank  at 
the  time,  and  knew  Howard  as  an  employee  at  the 
hospital;  he  declined  to  indorse  the  draft  but  said  he 
was  on  his  way  to  the  hospital  and  would  see  that 
appellee  got  the  money.  He  drove  with  Howard  to 
the  hospital  and  saw  appellee  walking  around  in  the 
hall,  talked  with  him,  saw  him  count  the  money  when 
it  was  handed  to  him  and  says  his  mind  was  perfectly 
normal  at  the  time. 

The  hospital  record  kept  in  the  daytime  by  Miss 
Neubarth  and  Miss  Cutcamp,  and  at  night  by  another 
nurse,  was  introduced  in  evidence  without  objection. 
It  shows  that  appellee  had  light  diet  and  was  restless 
October  4th,  5th,  and  6th,  but  after  that  time  he  ate 
and  slept  well  from  that  time  until  he  was  discharged 
from  the  hospital  on  the  eighteenth,  and  that  on  the 
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day  the  release  was  executed  his  pulse  and  tempera- 
ture were  normal,  and  that  he  had  taken  no  medicine 
and  was  on  a  general  diet. 

The  original  bill  of  exceptions  was  by  agreement 
made  a  part  of  the  record  in  this  court.  The  original 
release  and  draft  are  a  part  of  the  bill  of  exceptions 
and  this  court  has  the  benefit  of  their  inspection.  The 
release  is  on  a  printed  form,  the  body  of  which  is  all 
either  in  ordinary  long  primer  Roman  type  print  or 
typewriting,  except  the  amount  paid,  the  date,  and 
tike  signatures  of  appellee  and  the  witnesses,  which 
are  in  writing.  At  the  top  of  it  is  printed  in  eighteen 
point,  heavy  face,  Gothic  capital  letters,  nearly  a  quar- 
ter of  an  inch  in  height  in  very  bright  red  ink,  the 
words  ** Release  of  all  claims  and  damages.'^  The 
remainder  of  the  release  is  in  black  ink.  This  red 
heading  is  the  most  striking  print  on  the  release  and 
attracts  the  eye  at  a  glance.  Frank  C.  Miller  and  An- 
derson and  McLaughlin  signed  it  as  witnesses  to  the 
signature  of  appellee;  beneath  the  signature  of  ap- 
pellee is  a  certificate  signed  by  them  containing  the 
statement  that  it  was  read  in  the  presence  of  appellee 
and  that  he  understood  and  knew  that  he  was  signing 
away  his  right  to  any  claim  for  injuries. 

The  draft  is  on  a  printed  form  filled  in  in  writing 
and  has  in  the  center  of  it  a  line  in  ten  point,  full  face, 
Gothic  capital  type,  being  very  black  letters  the  words : 
**In  full  settlement  for  all  claims  or  damages  to*'  his 
person  or  property.  This  draft  was  accepted  and  re- 
tained with  the  notice  on  the  draft  that  it  was  a  set- 
tlement of  his  claim.  By  cashing  the  draft  and  keep- 
ing the  proceeds  he  also  ratified  the  settlement. 

The  son  of  appellee,  who  signed  as  a  witness  to  the 
release,  is  an  educated  man  of  ordinary  intelligence 
with,  all  his  faculties.  The  release  was  signed  and 
the  conversations  concerning  it  with  appellee  were  held 
in  a  room  about  ten  by  twelve  feet.  The  son  was  in 
the  room  while  the  writing  was  being  filled  in,  and 
while  the  settlement  was  under  discussion.    It  is  in- 
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credible  that  he  could  sign,  as  a  witness,  a  release 
with  this  red  letter  heading  to  it  without  seeing  the 
heading,  which  is  as  prominent  and  striking  as  a  loco- 
motive headlight  in  the  night  time.  It  is  also  incredi- 
ble, if  his  father  was  in  the  condition  he  says  he  was, 
that  he  should  permit  strangers  to  talk  to  him  the 
length  of  time  he  says  McLaughlin  and  Anderson 
talked  to  his  father.  The  evidence  of  the  nurses  and 
the  record  shows  clearly  that  appellee  was  fully  com- 
petent to  transact  business. 

The  draft  which  had  a  distinct  notice  on  its  face 
of  what  it  was  given  for  was  held  by  appellee  a  week 
and  then  was  indorsed  and  cashed  only  three  days  be- 
fore he  was  discharged  from  the  hospital  and  the  pro- 
ceeds retained.  The  burden  was  on  the  appellee  to 
prove  fraud  in  procuring  the  execution  of  the  release. 
The  manifest  and  very  clear  preponderance  of  the  evi- 
dence shows  that  there  was  no  fraud  in  the  procuring 
the  execution  of  the  release  and  that  it  is  a  valid  defense 
to  this  action. 

It  is  imnecessary  to  review  the  other  assignments 
of  error.  The  judgment  is  reversed  with  a  finding  of 
fact 

Reversed. 

Finding  of  fact:  There  was  no  fraud  in  the  pro- 
curing the  execution  of  the  release  offered  in  evidence ; 
the  appellee  was  mentally  competent  to  transact  busi- 
ness when  the  release  was  executed  and  appellee  also 
ratified  the  release  by  cashing  the  draft  with  notice 
that  it  was  given  for  a  release,  and  retaining  the  pro- 
ceeds. 


Albert  8.  Hudson,  Appellee,  v.  Teomen  of  America,  Appellant. 

1.  Appeals  and  erbobs — presumption.  Where  a  case  is  tried 
without  a  Jury*  and  no  written  propositions  of  law  are  suhmitted 
to  the  court  and  no  complaint  is  made  concerning  rulings  on  the 
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admission  of  evidence,  it  is  presumed  that  all  questions  of  law  were 
correctly  decided. 

2.  Appeals  and  ebrobs — validity  of  contract  of  employment.  In 
an  action  for  damages  resulting  from  appellee's  discharge,  appellant 
cannot  question  the  validity  of  the  contract  of  employment  where 
it  is  not  raised  by  any  assignment  of  error. 

3.  Damages — mitigation.  In  an  action  by  an  employee  for  wrong- 
ful discharge,  where  the  employer  seeks  to  mitigate  damages,  he  has 
the  burden  of  proving  what  the  employee  earned  or  might  have 
earned. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hozr. 
James  A.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  16,  1912. 

Fbed  B.  Silsbee  and  Geobgb  M.  Mobgan,  for  appel- 
lant. 

Babbeb  &  Babbeb,  for  appellee. 

Mb,  Pbbsiding  Justicb  Thompson  delivered  the 
opinion  of  the  court. 

Albert  S.  Hudson  was  employed  by  the  Yeomen  of 
America,  a  fraternal  beneficiary  society,  under  a  writ- 
ten contract  to  work  from  January  1,  1909,  to  Decem- 
ber 31,  1909,  for  the  society  under  the  direction  of 
W.  0.  Guyton,  district  deputy  of  the  society,  and  to 
perform  such  other  duties  as  may  be  required  of  him  by 
the  National  Executive  Board  of  the  society,  at  the  sal- 
ary of  one  hundred  dollars  per  month.  The  society  in 
order  to  curtail  expenses  discharged  Hudson  from  July 
1st  to  September  20th,  when  he  again  resumed  work 
for  the  society.  After  the  expiration  of  the  contract  he 
brought  suit  to  recover  damages  resulting  from  his 
discharge. 

The  case  was  heard  by  the  court  without  a  jury  and 
a  judgment  rendered  in  favor  of  plaintiff  for  $275. 
The  defendant  appeals. 

No  propositions  of  law  were  submitted  to  the  court 
by  either  party  and  there  is  no  question  raised  by  any 
assignment  of  error  concerning  the  admission  of  evi- 
dence.   Where  a  case  is  tried  without  a  jury  and  no 
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written  propositions  are  submitted  to  be  held  as  the 
law  by  the  court,  and  no  complaint  is  made  concerning 
rulings  on  the  admission  of  evidence,  it  will  be  pre- 
sumed that  all  questions  of  law  were  correctly  decided. 
Jacobson  v.  Liverpool  &  L.  &  G.  Ins.  Co.,  231  111.  61 ; 
Boening  v.  North  American  Union,  155  111.  App.  528. 

Appellant  insists  the  contract  of  employment  was 
void.  That  is  a  question  of  law  that  is  not  raised  in 
the  case  by  any  assignment  of  error  on  the  admission 
of  evidence  or  propositions  of  law  submitted  to  be 
held  by  the  court. 

It  is  also  claimed  that  the  court  should  have  de- 
ducted from  the  salary  of  the  plaintiff  during  the  time 
he  was  discharged,  such  sum  as  the  plaintiff  might  by 
reasonable  diligence  have  earned  elsewhere.  In  or- 
der to  mitigate  damages  for  the  wrongful  discharge 
of  an  employee  the  employer  has  the  burden  of  prov- 
ing what  the  employee  earned  or  might  have  earned 
(Kelly  V.  Louisville  &  N.  E.  Co.,  49  111.  App.  304; 
School  Directors  v.  Orr,  88  111.  App.  648),  but  appel- 
lant offered  no  evidence  on  that  subject. 

This  court  cannot  interfere  with  the  judgment  of  the 
trial  court  on  a  question  of  fact  unless  the  judgment 
is  manifestly  against  the  weight  of  the  evidence.  The 
evidence  sustains  the  judgment;  it  is  therefore  af- 
firmed. 

A-lfirmed. 


Arthur  W.  Ferreira,  Appellee,  v..  Isaao  B.  DiUer,  Appellant. 

1.  Automobiles — statute  regulating.  The  statute  requires  an 
automobile  passing  any  vehicle  going  In  the  same  direction  to  pass 
to  the  left,  and  the  vehicle  about  to  be  passed  upon  signal  to  turn 
to  the  right. 

2.  l>AM.A!SEB—exces9ive  verdict.  Where  a  boy  fifteen  years  old 
immediately  after  an  accident  got  on  his  feet  without  any  bones 
being  broken  or  outward  appearance  of  injury  except  a  sprained 
knee  and  abrasions  of  the  skin,  and  the  principal  injury  claimed 
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to  have  been  suffered  by  the  nerroua  system  is  apparently  not  of 
a  permanent  nature,  a  verdict  for  f  5,000  damages  is  excessive. 

3.  Infants — degree  of  care  required  of.  An  instnaction  to  a  jury 
as  to  the  degree  of  care  required  of  a  minor  should  Include  as 
elements  to  be  considered  his  "capacity  and  Intelligence." 

4.  Infants — instructions  as  to  measure  of  damages.  An  instruc- 
tion authorizing  the  jury  in  measuring  the  damages  to  be  awarded 
a  minor  to  take  into  consideration  the  effect  of  his  injuries  on 
his  physical  ability  is  erroneous  because  it  includes  earnings  of 
which  he  would  be  deprived  until  maturity,  belonging  to  his  father. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
James  A.  Cbeiohton,  Judge,  presiding.  Heard  In  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
15,  1912. 

EoBBBT  M.  Patton  and  Patton  &  Patton,  for  appel- 
lant. 

Thomas  L.  Jabbett  and  Gbaham  &  Gbaham,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

Plaintiff,  a  minor,  began  the  snit  by  his  next  friend 
to  recover  damages  for  personal  injuries  sustained 
by  him  by  being  run  over  by  an  automobile  operated 
by  the  defendant.  Plaintiff  recovered  a  verdict  and 
judgment  for  $5,000,  from  which  the  defendant  prose- 
cutes this  appeal. 

The  declaration  charges  the  defendant  with  running 
the  machine  at  a  high  and  dangerous  rate  of  speed, 
and  that  he  was  careless  and  negligent  in  its  manage- 
ment. 

The  evidence  shows  that  the  plaintiff  at  the  time  of 
the  accident  was  a  boy  fifteen  years  of  age.  On  the 
date  of  the  accident  plaintiff  had  been  to  the  State 
Fair.  Plaintiff's  father  has  a  blacksmith  shop  on  the 
east  side  of  Second  Street  in  the  City  of  Springfield, 
just  south  of  the  alley  midway  between  Jefferson  and 
Madison  Streets.  There  is  a  street  car  track  along 
the  center  of  Second  Street.    About  half  past  six  on 
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the  evening  of  October  4,  1909,  plaintiff  with  his  fa- 
ther drove  in^  a  buggy  from  the  north  on  Second  Street 
to  the  shop  where  plaintiff  had  left  his  bicycle,  that 
the  boy  might  get  it.  The  family  live  south  from  the 
shop.  When  the  boy  got  the  bicycle,  the  father  started 
south  towards  his  home  and  saw  the  defendant  com- 
ing north  on  the  east  side  of  Second  Street,  a  block 
and  a  half  distant,  and  with  his  buggy  passed  defend- 
ant at  the  intersection  of  Jefferson  Street.  Plaintiff 
got  on  his  bicycle  in  front  of  the  shop,  saw  the  automo- 
bile coming  north  on  the  east  side  of  the  street  mid- 
way between  the  street  car  track  and  the  curbing  just 
after  it  had  crossed  Jefferson  Street,  and  rode  into 
the  street  intending  to  go  south  toward  his  home,  but 
for  some  reason  turned  and  went  northwest  across  the 
street.  Plaintiff  states  he  did  not  see  the  automobile 
after  seeing  it  near  Jefferson  Street  until  he  was 
struck  on  the  street  car  track  by  the  machine.  One  of 
plaintiff's  witnesses  testified  that  when  plaintiff  left 
the  curbing  on  his  bicycle  the  automobile  was  only 
twenty  feet  south  of  him.  The  plaintiff  states  he  did 
not  ride  on  the  bicycle  down  the  alley,  but  mounted 
the  bicycle  at  the  shop  door  and  rode  northwest  across 
the  sidewalk  and  the  curb  and  off  the  curb  into  the 
street ;  at  a  former  trial  he  testified  he  rode  west  across 
the  street. 

The  defendant  testified  that  when  he  was  forty-nine 
feet  south  of  the  alley  the  plaintiff  rode  down  the 
alley  and  he  began  blowing  the  horn  on  the  automo- 
bile and  that  the  boy  rode  into  the  street  when  the 
defendant  was  about  twenty  feet  south  of  the  alley 
and  he  turned  his  machine  to  the  northwest,  toward 
the  street  car  track,  to  go  around  the  boy  expecting 
him  to  turn  north,  and  put  on  the  brake  and  discon- 
nected the  clutch,  and  called  to  the  boy,  who  turned 
and  looked  toward  him,  and  turned  the  bicycle  directly 
in  front  of  the  car.  He  also  testified  that  he  was  not 
going  over  four  miles  an  hour  when  the  boy  was 
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struck  on  the  street  car  track  and  went  under  the  car ; 
that  he  then  took  his  foot  off  the  clutch  to  get  the 
machine  over  the  boy.  The  automobile  was  stopped 
a  few  feet  distant  from  the  boy. 

The  evidence  is  very  conflicting  as  to  the  rate  at 
which  the  automobile  was  going  just  prior  to  the  ac- 
cident ;  the  evidence  on  behalf  of  the  plaintiff  tending 
to  show  it  was  going  from  twenty  to  thirty  miles  an 
hour,  while  that  on  behalf  of  defendant  tends  to  prove 
that  it  was  only  going  eight  mUes  an  hour  at  the 
crossing  of  Jefferson  Street  and  was  slowed  down 
from  there,  approaching  a  railroad  crossing  at  Madi- 
son Street  and  was  not  going  over  four  miles  an  hour 
when  plaintiff  was  struck. 

If  plaintiff  was  about  to  go  north  on  Second  Street 
he  should  have  kept  the  right-hand  side  of  the  street; 
the  statute  requires  an  automobile  passing  any  vehi- 
cle going  in  the  same  direction  to  pass  to  the  left,  and 
the  vehicle  about  to  be  passed,  upon  signal,  to  turn  to 
the  right  of  the  center  of  the  beaten  track.  Stat.,  sec. 
269,  chap.  121. 

The  evidence  shows  that  immediately  after  the  ac- 
cident the  plaintiff  got  upon  his  feet;  no  bones  were 
broken  and  there  were  no  deep  cuts ;  the  oijy  outward 
appearance  of  injury,  except  to  the  knee  which  was 
sprained,  were  contusions  and  abrasions  of  the  sMil 
The  injury  claimed  to  have  been  suffered  is  principally 
to  the  nervous  system,  the  result  of  shock.  The  in- 
juries apparently  were  not  of  a  permanent  nature. 

The  third  instruction  given  at  the  request  of  the 
plaintiff  tells  the  jury  'Hhat  if  you  believe  from  all 
the  evidence  that  the  plaintiff  in  this  case,  before  and 
at  the  time  of  the  injury,  was  in  the  exercise  of  such 
care  and  caution  for  his  own  safety  as  a  reasonably 
prudent  person  of  his  age,  knowledge,  and  experience 
would  have  exercised  under  the  same  circumstances 
then  the  plaintiff  was  in  the  exercise  of  reasonable 
care  and  caution  for  his  own  safety.**  The  instruc- 
tion should  have  included  **the  capacity  and  intelli- 
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gence^'  of  the  plaintiff  as  elements  to  be  considered 
in  passing  on  the  question  of  whether  he  had  shown 
that  he  was  in  the  exercise  of  due  care.  Fowler  v. 
Chicago  &  E.  I.  E.  Co.,  234  111.  619 ;  Lake  Erie  &  W. 
K.  Co.  V.  Klinkrath,  227  111.  439.  Appellee  relies  on 
the  dissenting  opinion  in  the  Klinkrath  case  as  author- 
ity for  the  giving  of  the  instruction.  This  court  must 
follow  the  opinions  of  the  supreme  court  and  would 
net  be  justified  in  following  a  dissenting  opinion. 

The  instruction  on  the  measure  of  damages  author- 
ized the  jury  to  take  into  consideration  **the  effect, 
if  any  of  such  injuries  on  his  physical  ability. ' '  Physi- 
cal ability  includes  ability  to  earn  and  produce.  The 
earnings  of  plaintiff  until  he  arrives  at  the  age  of 
twenty-one  belong  to  his  father;  plaintiff  would  only 
be  entitled  to  damages  for  earnings  the  injuries  would 
deprive  him  of  after  arriving  at  maturity.  The  in- 
struction is  liable  to  the  construction  that  in  physical 
ability  the  loss  of  wages  is  included.  We  have  reviewed 
the  instructions  so  that  on  another  trial  the  criticisms 
now  made  may  be  avoided,  and  reverse  the  case  be- 
cause we  regard  the  amount  of  damages  awarded  as 
excessive. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Henry  Harriage,  Appellee,  v.  Electric  Coal  Company,  Appellant. 

1.  PRAcrncB — improper  argument  of  counsel.  Argument  of  coun- 
sel to  the  jury  as  to  the  propriety  of  a  ruling  of  the  court  and  the 
effect  of  excluded  evidence,  commenting  on  objections  of  opposing 
counsel,  when  within  their  legal  rights,  and  appeals  to  prejudices 
of  the  jury,  violate  the  rules  of  practice,  are  improper  and  unpro- 
fessional,  and   constitute  ground   for   reversal. 

2.  Pbacticb — reaching  of  law  }>y  counsel  to  jury.  In  addressing 
the  jury  Ijq  civil  cases,  an  attorney  may  present  a  view  of  the  law, 
but  he  has  no  right  to  read  from  law  books. 
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Appeal  from  the  Circuit  Court  of  Vermilion  county;  the  Ho5. 
B.  R.  SX  KncBBOUOH,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  and  remanded.  Opinion  filed  October 
15,  1912. 

Charles  Tboup^  for  appellant;  Mastin  &  Shsblogk, 
of  counsel. 

Thomas  A.  Graham,  for  appellee;  Charles  W. 
Fllming,  of  counsel. 

Mr.  Presiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

This  is  a  suit  brought  by  Henry  Marriage  against 
the  Electric  Coal  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by 
him  while  he  was  in  its  employ  as  a  coal  miner.  The 
declaration  contains  several  counts,  some  alleging  that 
the  defendant  wilfully  failed  to  comply  with  section 
21  of  the  Mines  and  Miners  Act,  and  others  that  the 
defendant  was  guilty  of  common-law  negligence.  The 
plaintiff  recovered  a  verdict  and  judgment  for  $3,000. 
The  defendant  appeals. 

The  evidence  shows  that  plaintiff  was  injured  on 
February  4,  1911 ;  that  within  two  or  three  hours  af- 
ter he  was  injured,  his  family  called  a  surgeon  to  ex- 
amine and  treat  him;  that  all  that  the  surgeon  dis- 
covered was  that  plaintiff  was  suffering  pain  from 
bruises  about  the  hip,  there  was  neither  any  swell- 
ing nor  any  indications  of  a  fracture  or  dislocation; 
the  next  morniag  the  surgeon  went  to  further  examine 
or  treat  him  but  was  told  the  family  did  not  want  him, 
that  they  had  got  another  physician.  The  evidence 
does  not  disclose  that  any  other  physician  was  ever 
called  to  treat  plaintiff,  although  he  now  claims  that 
his  hip  was  fractured  and  dislocated.  The  evidence 
leaves  the  question  of  the  extent  of  plaintiff's  injury 
in  great  doubt.  To  justify  the  amount  of  the  damages 
awarded,  the  injury  must  have  been  serious  and  per- 
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manent  in  character ;  if  the  injury  was  slight  then  the 
damages  awarded  are  excessive. 

In  the  final  argument  to  the  jnry  by  plaintiff's  conn- 
sel,  the  statement  was  made  that  *' Hartshorn  Broth- 
ers are  not  here  to-day,  they  were  not  here  yester- 
day;'* objection  was  made  to  this  statement  of  coun- 
sel, the  plaintiff's  counsel  proceeded  **they  are  not 
taking  any  interest  in  the  case;"  objection  was  again 
made  and  counsel  was  admonished  by  the  court  to  con- 
fine himself  to  the  evidence;  counsel  proceeded  **I  will 
say  this  about  it;  it  is  no  more  unreasonable  in  this 
case  that  we  did  not  call  Mr.  Marriage 's  brother  than 
that  they  did  not  call  the  Hartshorn  Brothers  to  show 
they  were  complying  with  the  law  in  this  case;"  ob- 
jection was  again  made  to  the  remarks  and  counsel 
continued  **Why,  no.  He  argued  why  we  didn't  call 
this  man's  brother.  Why  didn't  they  call  the  Harts- 
horn Brothers?" 

At  another  time  counsel  read  section  21  of  the  Mines 
and  Miners  Act.  Objection  was  made,  and  then  coun- 
sel continued,  **Why  doesn't  he  want  me  to  read  that 
law  to-day?  Because  his  company  violated  it;"  objec- 
tion was  sustained  to  this  remark  and  counsel  con- 
tinued, **Well,  Mr.  Troup  is  very  technical  here  this 
morning  about  this  argument.  He  seems  to  be  afraid 
to  let  me  argue  this  case." 

.  The  record  shows  that  plaintiff  made  an  offer  to 
exhibit  his  leg  to  the  jury  and  counsel  for  defendant 
objected  to  this  demonstrative  evidence.  The  court 
said  it  would  be  better  to  have  the  description  of  the 
injury  in  the  record  in  words  if  it  could  be  done. 
Counsel  for  plaintiff  in  final  argument  commented  on 
the  objection  of  defendant  to  this  offer  of  evidence, 
and  why  the  leg  was  not  exhibited  to  the  jury;  ob- 
jection was  made  and  sustained  to  this  line  of  argu- 
ment; counsel  then  proceeded  to  argue,  **why  didn't 
they  call  the  company  doctor  ? ' '  There  is  no  evidence 
in  the  record  tending  to  show  that  the  company  physi- 
cian  ever   saw   the   plaintiff.     Counsel    again   com- 
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mented  on  the  ruling  regarding  the  exhibition  of 
plaintiff's  leg  and  got  into  another  colloquy  with  the 
court. 

Without  reviewing  the  merits  of  the  case  for  the 
reason  that  on  another  trial  there  may  be  additional 
evidence,  it  is  suflScient  to  say  the  evidence  is  very 
conflicting,  and  of  such  a  nature  that  improper  con- 
duct of  counsel  requires  a  reversal. 

Hartshorn  Brothers  referred  to  by  counsel  for  ap- 
pellee may  have  had  some  interest  in  the  mine  as 
stockholders,  but  there  is  nothing  in  the  case  showing 
that  they  had  any  personal  knowledge  of  how  plain- 
tiff was  injured,  but  plaintiff's  brother  was  with  him 
in  the  mine  at  the  time  he  was  injured  and  knew  about 
the  circumstances  under  which  he  was  injured.  Com- 
ment on  the  absence  of  witnesses  related  to  the  par- 
ties to  the  suit,  who  are  shown  to  have  knowledge  of 
the  case,  was  proper  but  comment  concerning  the  ab- 
sence of  parties  not  shown  to  know  anything  about  the 
case  was  not  permissible  and  was  only  made  for  the 
purpose  of  appealing  to  the  prejudice  of  the  jury. 

The  court  had  not  permitted  plaintiff  to  exhibit  his 
leg  to  the  jury.  The  conduct  of  counsel  in  arguing  to 
the  jury  the  propriety  of  this  ruling  and  the  effect  of 
such  evidence,  which  was  not  before  the  jury,  was  im- 
proper and  unprofessional.  Chicago  &  M.  Elec.  E. 
Co.  V.  Judge,  135  111.  App.  377;  Parlin  &  Orendorff 
Co.  V.  Scott,  137  111.  App.  454;  Turner  v.  Lovington 
Coal  Min.  Co.,  156  111.  App.  60.  Counsel  not  only 
argued  to  the  jury  the  effect  of  evidence  not  before  it 
under  the  ruling  of  the  court,  but  disregarded  the  rul- 
ing of  the  court  on  the  propriety  of  his  argument  by  in 
substance  repeating  what  the  court  had  held  to  be  im- 
proper. 

In  civil  cases  the  law  is  given  to  the  jury  by  the  court, 
and  while  counsel  have  the  right  to  present  their  view 
of  the  law  in  argument,  they  have  no  right  to  read 
from  law  books  to  the  jury.  Counsel  for  appellee 
in  this  case  not  only  read  law  to  the  jury,  but  after 
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objection  was  made  to  such  improper  conduct,  deliber- 
ately disregarded  the  ruling  of  the  court  by  comment- 
ing on  the  motives  of  opposing  counsel  making  the 
objection,  who  were  strictly  within  their  legal  rights. 
The  conduct  of  counsel  was  a  violation  of  the  rules 
of  practice  and  a  wilful  defiance  of  the  ruling  of  the 
court.    City  of  Chicago  v.  McGiven,  78  III  347. 

The  unwarranted  argument  of  counsel  for  appellee 
undoubtedly  greatly  influenced  the  jury  in  plaintiff's 
favor  and  the  judgment  must  be  reversed  because  of 
such  unprofessional  conduct.  The  judgment  is  there- 
fore reversed  and  the  cause  remanded. 

Reversed  a/nd  remanded. 


The  First  National  Bank  of  Taylorville,  Appellant,  v.  William 
E.  Dee  Clay  Uannfacturii^  Company  et  al.,  Appellees. 

1.  "Drain AQiD— orders  of  drainage  ddstrict  to  pay  money  con* 
strued.  Wbere  all  the  money  raised  by  a  first  assessment  to  pay 
for  construction  work  by  a  drainage  district  has  been  paid  out  and 
orders  to  pay  contractors  "out  of  moneys  in  the  treasury  not  other- 
wise appropriated"  are  given  at  the  time  a  second  levy  is  made  for 
the  purpose  of  meeting  the  debts  represented  by  the  orders,  such 
orders  will  be  construed  as  being  Intended  to  be  paid  out  of  the 
funds  to  be  raised  by  the  second  levy  and  as  not  to  be  cashed  until 
all  other  existing  debts  have  been  paid« 

2.  Dbainags — purchaser  of  drainage  strict  order  takes  with 
notice  of  illegality.  One  who  receives  or  one  who  purchases  orders 
for  money  issued  by  a  drainage  district  is  put  upon  notice  as  to 
the  legality  of  the  proceedings  of  the  commissioners  in  Issuing 
them. 

3.  Contribution — purchaser  of  invalid  draina^ge  district  orders 
cannot  require  other  creditors  to  contril>ut€.  Where  a  drainage 
district  lets  contracts  to  several  contractors,  paying  some  of 
them  in  full  by  money  obtained  from  an  assessment  and  giving 
orders  on  the  treasury  to  others  that  are  to  be  paid  by  money 
obtained  by  a  second  levy,  and  such  levy  is  declared  invalid,  a  pur- 
chaser of  the  orders  cannot  require  the  contractors  who  are  paid  in 
full  to  contribute  to  his  loss  by  compelling  them  to  repay  into  the 
treasury  such  portions  of  their  payments  as  will  equalize  the  claims 
of  all  the  creditors. 
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4.  Dbainage — tohen  purdha$er  of  drainage  district  orders  can- 
not recover  of  payee.  Where  a  drainage  district  issues  orders  on 
its  treasury  to  contractors  and  the  assessment  levy  to  pay  the 
orders  Is  declared  invalid,  a  purchaser  of  the  orders  cannot  n>ain- 
tain  a  bill  to  require  the  payees  to  repay  the  money  received  from 
him,  since  the  orders  are  not  negotiable  and  the  remedy,  if  any,  is 
at  law. 

5.  Dbainaois — ivhen  district  is  necessary  party  defendant.  Where 
a  drainage  district  issues  orders  on  its  treasury  to  contractors  and 
an  assessment  le^T  to  pay  them  is  declared  invalid,  a  purchaser  of 
the  orders  cannot  maintain  a  bill  to  require  contractors  to  con- 
tribute who  have  been  paid  in  full  under  a  prior  levy,  and  that  the 
amounts  of  the  orders  be  declared  to  be  an  existing  indebtedness 
of  the  drainage  district,  and  that  the  payees  be  required  to  repay 
the  amounts  received,  unless  the  drainage  district  is  made  a  party 
defendant. 

6.  Dbainaoe — when  district  is  necessary  party  defendant.  Where 
a  drainage  district  issues  orders  on  its  treasury  to  contractors  and 
the  assessment  levy  to  pay  the  orders  is  declared  invalid,  on  a  bill 
by  a  purchaser  of  the  orders  to  require  contractors  who  have  been 
paid  in  full  by  a  prior  assessment  to  contribute  to  his  loss  and 
that  the  amount  of  the  orders  be  declared  to  be  an  existing  indebt- 
edness against  the  drainage  district,  the  indebtedness  cannot  be 
declared  to  exist  if  the  drainage  district  is  not  made  a  party  de- 
fendant. 

7.  Egtrrrx — when  bill  is  multifarious.  Where  a  drainage  dis- 
trict issues  orders  on  its  treasury  to  contractors  and  an  assess- 
ment levy  to  pay  them  is  declared  invalid,  a  bill  by  a  purchaser 
of  the  orders  to  require  contractors  to  contribute  who  have  been 
paid  in  fuU  under  a  prior  levy,  and  to  have  it  declared  that  the 
amount  of  the  orders  is  an  existing  indebtedness  of  the  drainage 
district  and  that  the  payees  of  the  order  be  required  to  repay  the 
amount  received,  is  multifarious. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

HoQAN  &  Wallace,  for  appellant. 
Taylob  &  Taylor,  for  appellees. 

Mr.  JxrsTieB  Creighton  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  chancery  filed  in  the  Circuit  Court 
of  Christian  County,  alleging    in  substance  that  an 
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assessment  was  levied  by  the  drainage  commissioners 
of  Drainage  District  Number  2,  of  $4,033.80,  for  the 
purpose  of  defraying  the  cost  of  putting  in  drains 
within  said  district;  that  a  contract  was  let  for  the 
work  of  excavating,  and  the  placing  of  tile  drains; 
that  a  contract  was  let  to  the  Wm.  E.  Dee  Clay  Manu- 
facturing Company  to  furnish  a  portion  of  the  tile,  and 
other  parties  who  are  named  in  the  bill  secured  other 
portions  of  the  contract;  that  after  the  contracts  had 
been  let  it  became  apparent  that  an  additional  assess- 
ment would  be  necessary  to  raise  sufficient  money  to 
complete  the  work  of  the  drainage  undertaken ;  that 
the  commissioners  of  the  district  levied  an  additional 
assessment  of  $2,472  to  meet  this  deficit;  that  said 
sum  was  levied  against  the  property  of  the  district, 
but  that  before  the  payment  of  the  second  levy  had 
been  made,  a  bill  in  chancery  was  filed  by  certain  tax- 
payers owning  lands  in  the  district  to  enjoin  the  col- 
lection of  the  second  levy;  that  the  said  second  levy 
was  perpetually  enjoined  by  a  decree- affirmed  by  the 
supreme  court  on  appeal.  Drainage  Com'rs  Dist.  No. 
2  V.  Kinney,  233  111.  67.  The  bill  then  sets  forth  at 
length  the  names  and  the  amounts  of  money  received 
by  each  of  the  appellees  from  the  first  or  valid  levy; 
that  after  the  payments  above  referred  to,  an  order 
was  issued  to  the  Wm.  E.  Dee  Clay  Manufacturing 
Company  for  the  sum  of  $698.17  for  tile,  **out  of  the 
moneys  in  the  treasury  not  otherwise  appropriated;*' 
that  at  the  same  time  the  drainage  commissioners 
issued  to  the  Stoneware  Pipe  Co.,  an  order  in  the  same 
language,  for  the  sum  of  $1,167  for  tile,  and  to  W.  P. 
Jones  &  Bro.,  an  order,  in  the  same  form,  in  the  sum 
of  $361.26,  for  *' tiling  in  full;''  that  these  orders  were 
transferred  to  appellant;  that  by  reason  of  the  decree 
holding  said  second  assessment  to  be  null  and  void, 
there  was  no  money  in  the  treasury  of  the  said  district 
wherewith  to  pay  said  above  mentioned  orders,  and 
there  exists  no  means  at  law  by  which  same  can  be 
collected,  or  by  which  the  said  commissioners  could 
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Ifivy  a  tax  or  assessment  and  collect  the  same  where- 
with to  pay  said  orders ;  that  by  reason  of  the  invalid- 
ity of  the  said  orders,  no  consideration  passed  from  the 
appellees,  Wm.  Dee  Clay  Manufacturing  Company, 
Stoneware  Pipe  Co.  or  W.  P.  Jones  &  Bro.  to  appel- 
lant, appellant  having  paid  valuable  considerations 
therefor ;  that  by  reason  of  the  failure  of  the  consider- 
ation as  aforesaid,  the  appellees  last  mentioned  be- 
came and  were  indebted  in  equity  to  appellant  for  the 
sum  paid  to  each  of  them  respectively. 

The  bill  further  alleges  that  by  virtue  of  the  in- 
validity of  said  second  assessment  there  exists  a  defi- 
ciency in  the  treasury  of  the  said  drainage  district,  in 
the  sum  of  $2,472,  but  that  under  the  law  there  is  no 
conditions  and  by  reason  of  the  fact  certain  other  par- 
means  to  enforce  the  same;  that  by  reason  of  these 
ties  also  contracting  with  tiie  drainage  district  have 
been  paid  in  full  out  of  the  original  assessment,  it  is 
inequitable  and  unjust  that  a  portion  of  the  contract- 
ors should  be  paid  in  full  and  other  contractors  re- 
ceive nothing;  that  those  receiving  payment  in  full 
should  be  required  to  repay  into  the  treasury  of  the 
district,  such  portions  of  said  sums  as  will  equalize  the 
indebtedness;  that  the  loss  should  be  equally  distrib- 
uted among  all  of  the  creditors. 

The  prayer  of  the  bill  is,  that  the  said  W.  E.  Dee 
Clay  Manufacturing  Company,  the  Stoneware  Pipe  Co. 
and  W.  P.  Jones  &  Bro.  may  be  decreed  to  pay  to  ap- 
pellant the  sums  above  mentioned  as  having  been  paid 
to  them  for  their  respective  orders,  and  that  the  amount 
of  the  orders  issued  to  the  said  parties  last  above 
named  be  declared  to  be  an  existing  indebtedness 
against  the  drainage  district ;  that  the  other  defendants, 
appellees  here,  who  were  paid  out  of  the  first  assess- 
ment, be  decreed  to  pay  into  court  a  sum  sufficient  to 
equalize  the  claims  of  all  of  the  creditors,  leaving  all 
creditors  sharing  equally  the  loss.  The  drainage  dis- 
trict was  not  made  a  party  to  this  proceeding. 

To  the  bill,  demurrers,  both  general  and  special, 
were  filed.  The  court  sustained  the  demurrers,  and 
dismissed  the  bill  for  want  of  equity.    From  the  de- 
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cree  so  dismissing  the  bill,  this  appeal  was  perfected. 

In  the  outset  we  find  it  necessary  to  eliminate  from 
consideration  the  question  as  to  the  liability  of  the 
drainage  district  to  have  the  orders  mentioned  in  the 
bill  declared  an  existing  indebtedness  against  it,  for 
the  reason  the  drainage  district  was  not  made  a  party 
defendant,  and  was  not  brought  into  court. 

In  considering  the  question  of  the  liability  of  the 
several  creditors  who  have  received  their  pay  in  full, 
to  contribute  to  the  loss  sustained  by  appellant,  it  will 
be  necessary  to  examine  the  language  of  the  orders 
issued  by  the  commissioners  and  sold  to  appellant. 
The  following  is  a  copy  of  the  form  in  which  all  of 
said  orders  appear,  viz. : 

**The  Treasurer  of  said  Commissioners  of  High- 
ways will  pay or  order, Dollars 

for out  of  moneys  in  the  treasury  not  other- 
wise appropriated.** 

As  to  the  date  of  the  issuance  of  these  orders,  the 
averments  of  the  bill  are  as  follows : 

**That  out  of  the  first  assessment  there  was  the  fol- 
lowing disbursements"  (mentioning  each  defendant 
creditor  and  the  amount  of  the  order  and  date  of  pay- 
ment, and  then  appears  the  following) :  **Your  orator 
further  represents  that  afterwards,  to-wit,  and  pend- 
ing litigation  relative  to  said  second  assessment,  the 
following  orders  were  issued'*  (here  setting  forth  each 
of  the  orders  now  belonging  to  appellant). 

Thus  we  learn  from  the  bill  that  at  the  date  of  the 
issuance  of  the  orders  now  owned  by  appellant,  all 
the  money  raised  by  the  first  assessment  had  not  only 
been  paid  out,  but  the  second  levy  had  been  made  for 
the  express  purpose  of  meeting  the  debts  represented 
by  the  orders  held  by  appellant.  The  only  proper 
construction  to  be  given  to  the  language  of  the  orders, 
in  the  light  of  all  the  facts  known  at  the  time,  is  that 
these  orders  were  intended  to  be  paid  out  of  the  funds 
to  be  raised  by  the  second  levy.  The  commissioners 
seem  to  have  contemplated,  in  drawing  these  orders, 


460  Appellate  Cotjbts  op  Illinois. 

First  Nat  Bank  y.  Wm.  E.  Dee  Clay  Mfg.  Co.,  176  111.  App.  455. 

that  they  would  not  be  cashed  until  all  other  existing 
debts  had  been  paid,  and  it  is  to  be  presumed  that  the 
payees  in  the  orders  so  understood  at  the  time. 

This  drainage  district  was  a  gwa^i-public  corporar 
tion,  and  had  certain  powers  that  it  might  legally  per- 
form. One  of  its  powers  was  the  levying  of  an  as- 
sessment to  defray  the  cost  of  constructing  the  drains 
contemplated  by  their  organization.  Before  making 
such  assessment  they  were^  however,  to  ascertain  in 
the  manner  pointed  out  by  the  statute,  the  necessary 
expense  incident  to  this  improvement.  Had  they  pur- 
sued this  course  and  determined  the  whole  of  the  ex- 
pense before  making  the  levy,  they  would  have  been 
clearly  within  the  purview  of  their  rights.  Failing  to 
do  that,  but  contracting  a  debt  beyond  the  amount  of 
the  assessment,  they  were  powerless  to  make  other  or 
further  levies  for  the  purpose.  The  commissioners 
acted,  no  doubt,  in  good  faith  in  issuing  the  orders. 
The  contractors,  no  doubt,  acted  in  good  faith  in  re- 
ceiving the  orders,  and  the  appellant  acted  in  good 
faith,  we  have  no  doubt,  in  receiving  the  orders  when 
it  bought  them  from  the  appellees.  The  validity  of 
the  orders,  however,  depended  upon  the  legality  of 
each  step  taken  in  the  proceedings  by  the  commis- 
sioners. The  law  puts  one  who  receives,  or  one  who 
purchases,  orders  issued  by  a  drainage  district  upon 
his  notice  as  to  the  legality  of  the  proceedings  of  the 
commissioners  in  issuing  them.  The  law  requires  that 
a  record  be  kept  and  that  all  of  the  proceedings  of  the 
commissioners  be  recorded  therein,  so  that  anyone  in- 
terested may  determine  for  himself  as  to  the  validity 
of  the  orders  issued  by  them. 

The  fact  that  the  first  assessment  and  group  of  or- 
ders proved  to  be  valid,  and  enabled  the  holders 
thereof  to  receive  cash  from  the  treasury,  is  no  rear 
son,  in  our  judgment,  why  the  receivers  of  such  or- 
ders should  be  held  to  contribute  to  the  less  fortunate. 

The  first  class  of  creditors  were  in  no  way  or  man- 
ner associated  with  the  last  class.    The  last  class  of 
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creditors  were  in  no  way  connected  with  or  interested 
in  the  contract  or  work  of  the  first  class.  Each  con- 
tracted for  himself.  Each  performed  the  contract  for 
himself  and  each  exercised  his  judgment,  in  theory  of 
law,  as  to  the  validity  of  the  orders,  that  satisfied  and 
paid  his  contract  price.  Having  stood  independent, 
without  any  privity  in  connection  with  thefie  contracts 
up  to  the  time,  the  court  held  the  second  assessment 
void,  we  can  see  no  good  reason  in  equity  or  good  con- 
science, why  they  should  now  be  called  upon  to  share 
the  loss  with  the  appellant. 

The  further  prayer  of  appellant  ^s  bill  is,  that  the 
Wm.  E.  Dee  Clay  Manufacturing  Co.,  the  Stoneware 
Pipe  Co.  and  W.  P.  Jones  &  Bro.  may  be  decreed  to 
pay  to  the  appellant  the  said  sums  above  mentioned 
as  having  been  paid  to  them  for  their  respective  or- 
ders. 

There  seem  to  be  two  valid  legal  objections  inter- 
posed to  the  granting  of  such  a  decree. 

This  class  of  orders  has  been  held  to  be  non-negoti- 
able. In  the  case  of  People  v.  Johnson,  100  111.  537, 
the  court  said: 

**We  regard  the  rule  well  settled,  by  considerations 
of  public  policy  as  well  as  by  a  decided  preponderance 
of  authority,  that  warrants  or  orders  drawn  by  one 
municipal  officer  upon  another,  in  the  disbursement  of 
the  funds  of  the  municipality  and  payment  of  its  in- 
debtedness, are  not  to  be  regarded  as^  negotiable  or 
commercial  paper.**  And  it  seems  the  indorser  is  not 
Uable  to  the  buyer  of  such  orders  in  the  absence  of 
fraud.  In  Smith  v.  Myers,  207  111.  126,  the  supreme 
court  said:  **Upon  a  mere  contract  for  the  payment 
of  money  or  the  performance  of  any  other  covenant, 
where  the  instrument  is  not  such  as  comes  within  the 
definition  of  a  negotiable  instrument,  one  by  merely 
signing  his  name  upon  the  back  thereof  does  not  be- 
come either  a  guarantor  or  an  endorser,  within  the 
law  merchant.**  In  21  Am.  &  Eng.  Ency.  of  Law,  p. 
28,  we  find  the  following:  ** Where  warrants  are 
transferred  by  endorsement,  the  endorser  does  not  in- 
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cur  the  liabilities  of  an  endorser  of  a  negotiable  bill 
or  note." 

This  proposition  is  also  upheld  in  the  following : 

^^  There  is  no  implied  warranty  or  guaranty  on  the 
sale  of  municipal  bonds ;  and  where,  on  a  sale  of  such 
bonds  their  invalidity  not  having  been  determined,  the 
seller  stated  that  he  believed  the  bonds  were  valid, 
and  the  buyer,  after  notice  that  the  town  claimed  that 
the  bonds  were  invalid,  sued  the  town  for  the  value 
thereof  and  their  invalidity  was  determined,  the  buyer 
could  not  recover  the  price  on  the  ground  of  false  rep- 
resentations by  the  seller  as  to  their  validity."  28  Cyc. 
p.  1614. 

There  is  no  allegation  of  fraud  or  deception  in  the 
sale  of  the  orders  in  question.  They  were  purchased 
pending  the  litigation  questioning  their  validity,  of 
which  appellant  had  notice. 

The  second  reason  why  the  decree  should  not  be 
granted  as  against  the  appellees,  is  that  if  there  exists 
a  legal  liability  to  recover  upon  these  indorsements, 
appellant  should  apply  to  a  court  of  law. 

Still  another  reason  why  the  action  of  the  chancel- 
lor should  be  approved  is  that  the  appellant  failed  to 
make  the  drainage  district,  the  principal  debtor,  a 
party  to  the  proceeding. 

For  the  reasons  above  stated  and  the  further  fact 
that  the  bill  is  multifarious  we  conclude  the  demurrer 
was  properly  sustained  and  the  biU  properly  dis- 
missed.   The  action  of  the  circuit  court  is  affirmed. 

Afflrmed. 


Mabel  Diehl  and  Dorothy  Diehl,  by  Martha  D.  Smiih,  Ghiardian, 
Appellees,  v.  Mutual  life  Insurance  Company  of  New  York, 

Appellant. 

1.  iNsuBANcao — when  answers  in  application  are  representations. 
Where  a  policy  of  life  insurance  states  that  all  statements  made 
by  the  insured  shall,  in  the  absence  of  fraud,  be  deemed  representa- 
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tions  and  not  warranties,  answers  to  health  questions  In  the  ap- 
plication are  representations. 

2.  Insubange — effect  of  untrue  representationa.  Representations 
In  an  application  for  life  Insurance  made  in  good  faith,  even  though 
untrue,  will  not  prevent  a  recovery;  to  avail  as  a  defense,  the  com- 
pany must  aver  and  prove  the  representations  were  false  and  that 
the  applicant  knew  them  to  he  false  at  the  time  he  made  them. 

3.  Insukancb — company  7ul8  Jmrden  to  prove  misrepresentations 
toere  knotoinglu  made.  Where  a  life  insurance  company  alleges  in 
special  pleas  that  the  insured  made  misrepresentations  in  his 
answers  to  health  questions  in  the  application,  and  that  he  knew 
at  the  time  they  were  false,  the  burden  of  establishing  such  facts 
rests  upon  the  company. 

4.  Insxtbancb — company  delivering  policy  tcith  knowledge  that 
insured  is  ill  is  hound.  Where  an  applicant  for  life  insurance 
does  not  state  that  he  has  had  asthma,  if  the  company  delivers 
the  policy  with  the  knowledge  of  its  agent  and  general  manager 
that  the  insured  is  then  suftering  with  asthma,  the  concealment 
will  not  defeat  a  recovery  on  the  policy. 

5.  Insurajtcs — evidence  insufficient  to  show  insured*s  knowl- 
edge of  disease.  An  applicant  for  life  insurance  stated  that  he 
was  in  good  health  and  had  had  no  serious  illness.  Two  days 
later  an  attack  of  asthma,  as  supposed,  developed,  the  company 
delivered  the  policy  with  knowledge  of  such  fact.  The  insured 
died  four  months  later  from  tuberculosis  and  an  action  was 
brought  on  the  policy.  The  examining  physician  of  the  company 
had  found  no  evidence  of  the  disease  and  he  stated  that  no  one 
knows  when  it  starts  and  it  often  terminates  fatally  in  from 
three  to  six  weeks.  The  insured's  physician  found  no  evidence 
of  the  disease  when  he  diagnosed  the  case  as  asthma,  and  it  was 
a  week  later  that  he  discovered  the  tuberculosis.  Held,  there  was 
no  sufficient  evidence  that  insured  knew  he  had  tuberculosis  when 
he  made  application,  and  a  peremptory  instruction  was  properly 
refused. 

Appeal  from  the  Circuit  Court  of  Coles  county;  the  Hon.  Whjjam 
B.  ScHOLFiELD,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    AfDrmed.    Opinion  filed  October  15,  1912. 

Emeby  Andbewb,  for  appellant;  Winston,  Payne, 
Stbawn  &  Shaw,  of  counsel. 

James  W.  &  Edwabd  C,  Cbaig,  for  appelles. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
conrt 
This  was  a  suit  to  recover  on  a  life  insurance  policy 
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issued  by  appellant  upon  the  life  of  one  Albert  L. 
Diehl,  filed  in  the  Circuit  Court  of  Coles  County.  The 
declaration  contahied  one  count,  and  avers  that  on  the 
22nd  day  of  August,  1910,  appellant  issued  and  de- 
livered to  said  Albert  L.  Diehl  a  life  insurance  policy 
in  the  sum  of  $1,000  and  that  thereby  the  appellant 
agreed  to  pay  to  the  appellees  herein,  upon  the  death 
of  the  said  Albert  L.  Diehl,  the  said  sum,  in  accord- 
ance with  the  terms  and  conditions  of  the  said  policy; 
that  on  the  12th  day  of  December,  1910,  the  insured  de- 
parted this  Ufe,  and  alleges  that  proof  of  death  was 
furnished  to  appellant  on  the  29th  day  of  the  same 
month,  and  alleges  a  breach  of  the  contract  of  insur- 
ance. 

Appellant  filed  a  plea  of  the  general  issue  and  ten 
special  pleas,  charging  misrepresentation,  deceit,  and 
fraud,  in  the  procurement  of  the  insurance  policy. 

Issue  was  joined  upon  these  pleas  and  the  cause  was 
heard  by  the  court  and  a  jury  and  verdict  and  judg- 
ment in  t&e  sum  of  $1,050  was  rendered  in  favor  of 
the  appellees,  from  which  judgment  this  appeal  has 
been  perfected. 

Ten  assignments  of  error  are  made  upon  this  rec- 
ord. In  our  view,  however,  it  will  not  be  necessary  to 
discuss  all  of  them  at  length.  The  principal  question 
arising  under  the  issues  in  the  case  is  whether  or  not 
the  insured  obtained  the  issuance  of  the  policy  of  in- 
surance by  fraud  and  deceit  in  this,  that  he  knowingly, 
falsely,  and  with  intent  to  deceive  the  appellant  com- 
pany, represented  in  his  application  for  the  insur- 
ance, that  he  had  had  no  illness,  disease  or  accident 
since  childhood  except  a  case  of  typhoid  fever  and  loss 
of  one  eye;  that  he  was  then  in  good  health  and  had 
never  raised  or  spat  blood;  that  at  the  time  he  re- 
ceived the  policy  he  was  in  good  health,  and  that  he 
had  not  consulted  a  physician  in  five  years. 

By  reference  to  the  policy  and  application  intro- 
duced in  evidence,  we  find  inserted  therein  the  follow- 
ing provision:   ''AH  statements  made  by  the  insured 
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shall,  in  the  absence  of  frand,  be  deemed  representa- 
tions and  not  warranties  and  no  such  statement  of  the 
insured  shall  avoid  or  be  used  in  defense  to  a  claim  un- 
der this  policy  imless  contained  in  the  written  applica- 
tion heref or,  a  copy  of  which  is  indorsed  hereon,  or  at- 
tached hereto, '  ^  The  language  here  used  clearly  shows 
that  the  statements  made  in  the  application  by  the 
assured  are  representations  and  not  warranties.  We 
find  this  rule  discussed  at  length  in  Illinois  Masons' 
Benev.  Soc.  v.  Winthrop,  85  111.  537,  and  the  same  con- 
clusion is  announced  in  Minnesota  Mut.  Life  Ins.  Co. 
V.  Link,  230  HI.  273,  where  it  is  said:  ''There  is  a 
material  and  substantial  difference  between  the  legal 
effect  of  a  warranty  and  a  representation.  A  repre- 
sentation must  relate  to  a  material  matter  and  it  is 
only  required  to  be  substantially  true,  while  a  war- 
ranty must  be  literally  true  and  its  materiality  cannot 
be  called  in  question.  It  is  said  that  warranties  enter 
into  and  are  made  a  part  of  the  contract  while  rep- 
resentations are  merely  inducements  to  it.  Whether 
the  alleged  false  answers  are  warranties  or  mere 
representations  is  a  question  to  be  determined  from  a 
construction  of  the  contract,  which  should  be  in  ac- 
cordance with  the  expressed  intention  of  the  parties. '^ 

Representations  in  an  application  for  insurance 
made  in  good  faith,  even  though  untrue  will  not  pre- 
vent a  recovery.  To  avail  as  a  defense,  the  defense 
must  aver  and  prove  the  representations  in  an  ap- 
plication for  insurance  are  false  and  that  the  applicant 
knew  them  to  be  false  at  the  time  he  made  them.  This 
proposition  is  supported  by  the  following  authorities : 
Continental  Life  Ins.  Co.  v.  Rogers,  119  111.  474 ;  Globe 
Mut.  Life  Ins.  Ass'n.  v.  Wagner,  188  111.  133,  and 
Provident  Sav.  Life  Assur.  Soc.  v.  Cannon,  103  Dl. 
App.  536. 

It  is  therefore  to  be  determined  from  the  evidence 
in  this  case  whether  or  not  the  misrepresentations 
complained  of  were  made  by  the  insured,  and  if  the 
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insured  knew  at  the  time  they  were  false.  The  burden 
of  establishing  these  facts,  as  alleged  in  the  special 
pleas,  rests  upon  the  appellant. 

The  nndispnted  evidence  in  the  case  shows  that 
Albert  L.  Diehl  a  man  about  thirty-seven  years  of 
age,  resided  with  his  family  in  Mattoon,  and  appeared 
to  be  a  healthy,  robust  man,  six  feet  in  height  and 
weighing  from  190  to  220  pounds;  that  he  made  the 
application  for  insurance  in  question,  was  examined 
by  appellant's  medical  examiner  and  by  him  passed 
as  a  suitable  risk  for  insurance,  on  the  22nd  day  of 
August,  1910 ;  that  up  to  this  time,  with  the  exception 
of  a  case  of  typhoid  fever,  the  loss  of  an  eye  and  a 
minor  affection  of  his  back  and  at  times  colds  and 
asthma,  assured  was  not  known  to  have  suffered  from 
any  other  disease  or  accident,  and  there  is  no  state- 
ment, fact  or  circumstance  appearing  in  this  record 
that  he,  on  the  date  of  his  application  and  policy,  knew 
himself  to  be  afflicted  in  any  manner,  except  asthma 
and  that,  from  the  evidence,  did  not  appear  to  be  at 
all  serious. 

On  the  night  of  the  24th  day  of  August,  1910,  the 
assured  took  sick  and  sent  for  Dr.  Richardson.  When 
the  doctor  appeared  he  found  the  assured  suffering 
from  asthma  and  treated  him  for  same  and  continued 
this  treatment  under  the  belief  that  it  was  a  case  of 
asthma  until  about  the  31st  day  of  August,  1910,  and 
at  that  time  the  doctor  decided  to  make  a  further  test. 
On  or  about  the  first  day  of  September,  1910,  he  took 
a  sample  of  the  sputum  and  sent  it  to  the  State  Board 
of  Health  at  Springfield,  for  examination,  and  on  the 
fifth  day  of  the  same  month  received  from  the  Sitate 
Board  of  Health  a  reply,  disclosing  the  fact,  positively, 
that  the  assured  was  suffering  from  tuberculosis. 

The  typhoid  fever  and  the  injury  to  the  eye  were 
mentioned  in  the  application  for  the  insurance.  The 
attack  of  asthma  on  the  24th  day  of  August  came  to 
the  knowledge  of  Mr.  Stump,  appellant's  agent,  on 
the  28th  day  of  that  month,  and  he  notified  the  general 


Thibd  District — October,  1912.  467 

Diehl,  et  al.  y.  Mut  Life  Ins.  Co.,  176  111.  App.  462. 

manager  of  appellant  at  Terre  Hante,  Ind.,  that  the 
assured  was  sick  with  asthma  and  asked  whether  or 
not  he  should  deliver  the  policy.  The  general  man- 
ager of  appellant  directed  the  agent  to  deliver  the 
policy  and  he  did  so  on  the  29th  day  of  August.  The 
minor  injury  to  the  back  and  the  occasional  cold  from 
which  deceased  had  suffered,  are  neither  of  sufficient 
consequence  to  require  further  attention. 

As  to  the  asthma,  the  appellant  had  notice  before 
the  policy  was  delivered,  and  in  the  face  of  that  no- 
tice, delivered  the  same.  The  appellant  cannot  insist 
upon  a  forfeiture  of  the  policy  for  a  cause  which  was 
within  the  knowledge  of  its  agent  and  general  man- 
ager at  the  time  the  policy  was  delivered.  Security 
Trust  Co.  V.  Tarpey,  182  111.  52 ;  Globe  Mut.  Life  Ins. 
Ass'n  V.  Ahem,  191  111.  167.  This  doctrine  is  sup- 
ported by  a  long  line  of  authorities  in  our  own  state. 

The  appellant  indulges  in  the  presumption  that  the 
assured  was  suffering  with  pulmonary  trouble,  and 
had  knowledge  of  the  same  at  the  date  of  his  applica- 
tion. This  presumption  is  not  supported  by  the  evi- 
dence. In  fact,  we  fail  to  find  any  evidence  that  the 
assured  was  suffering  from  tuberculosis  on  the  22nd 
day  of  August,  when  he  signed  the  application,  or  in 
fact,  that  he  was,  at  that  date,  afflicted  with  tuberculo- 
sis. Dr.  Cleaves  Bennett,  the  examining  surgeon  of 
the  appellant,  a  physician  described  as  having  great 
experience  in  matters  of  this  character,  was  acting  as 
the  examining  officer  for  ten  or  twelve  life  insurance 
companies.  He  testified  that  he  had  known  the  as- 
sured for  about  fifteen  years  and  stated  the  assured 
was  *^big,  robust,  powerful  man,^*  that  he  gave  him 
the  usual  careful  examination  as  required  by  the  ap- 
pellant and  recommended  him  for  insurance.  The 
doctor  further  testified:  ''I  examined  his  heart  and 
lungs  by  placing  my  ear  at  his  heart,  and  listening  to 
the  heart  beat,  also  feeling  his  pulse.  I  examined  his 
lungs  by  listening  on  each  side  of  his  chest,  both  in 
front  and  behind.    He  had  no  coat  or  vest  on  and  was 
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at  his  place  of  business.  On  the  22nd  day  of  August 
I  found  no  evidence  of  tuberculosis/'  This  doctor 
further  testified  that,  as  an  expert,  he  had  known  cases 
of  tuberculosis  where  the  patient  died  in  from  three 
to  six  weeks  from  the  time  when  the  patient  was  ap- 
parently in  good  health;  that  no  one  can  know  just 
when  it  starts. 

The  evidence  of  Dr.  Bennett,  as  to  the  time  which 
may  intervene  between  the  first  appearance  of  this 
character  of  disease  and  death,  is  fully  supported  by 
the  evidence  of  Dr.  B.  J.  Coultas,  and  he  further  says 
that  tuberculosis  germs  may  lurk  in  the  system  and 
the  person  not  know  it ;  that  a  person  might  have  con- 
sumption and,  apparently,  not  be  in  a  serious  condi- 
tion and  the  disease  might  cause  the  rupture  of  a  blood 
vessel,  and  that  patients  have  gone  in  twenty-four 
hours,  or  less  time. 

Dr.  E.  E.  Eichardson,  in  his  testimony,  agreed  with 
the  other  physicians,  and  also  testified  that  he  found 
no  evidence  of  tuberculosis  upon  his  examination  of 
the  assured  on  the  22nd  day  of  August  or  thereafter 
until  the  31st  day  of  August  or  the  first  of  September, 
and  he  then  began  to  suspect  that  such  might  be  the 
trouble. 

The  evidence  of  these  physicians  is  practically  all 
of  the  evidence  offered  upon  that  subject.  So  far  as 
the  rights  of  the  parties  to  this  proceeding  are  con- 
cerned, it  is  not  important  whether  the  disease  was  of 
long  standing  or  of  short  duration,  unless  the  evidence 
shows  that  the  assured  knew  at  the  time  he  signed 
the  application  for  the  insurance*  that  he  had  the  dis- 
ease, from  which  he  afterwards  died.  Is  it  reasonable 
to  conclude  that  the  assured  knew  that  he  was  suffer- 
ing from  tuberculosis  on  the  22nd  day  of  August, 
when  it  had  not  sufficiently  developed  so  that  physi- 
cians of  skill  and  experience,  when  making  a  special 
examination,  could  detect  the  slightest  symptom  of 
such  disease?    We  think  not. 

In  Minne'sota  Mut.  Life  Ins.  Co.  v.  Link,  230  111 
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273,  on  page  276,  the  court  in  discussing  a  question 
similar  in  character  make  use  of  the  following  lan- 
guage: "A  person  may  have  diseases  of  the  pres- 
ence of  which  in  his  system  he  has  and  can  have  no 
knowledge  and  which  even  skillful  physicians  are  un- 
ahle  to  discover  after  a  most  searching  examination.^' 
We  reach  the  conclusion,  from  the  reason  given 
above,  that  the  peremptory  instruction  asked  by  the 
appellant  was  properly  refused,  and  not  finding  any 
reversible  error  in  the  other  instructions  or  the  rul- 
ings of  the  court  upon  the  exclusion  or  admission  of 
testimony,  and  believing  that  substantial  justice  has 
been  done  in  this  cause,  the  judgment  of  the  circuit 
court  is  aflSrmed 

Afflrmed. 


Leonard  W.  Ingliam,  Administrator,  Appellant,  v.  Tames  H. 

Mitchell,  Appellee. 

1.  WirmEssEs — qualifloation.  Witnesses  are  qualified  to  testify 
as  to  the  rental  value  of  certain  farm  land  where  it  appears  that 
they  are  experienced  farmers,  well  acquainted  with  the  productive 
value  of  land  in  the  neighborhood  and  that  one  of  them  had  cul- 
tivated some  of  the  land  in  question. 

2.  AssTTMPsrr — when  no  averment  tohether  rental  contract  wai 
express  or  implied.  On  assumpsit  for  the  rental  value  of  certain 
land,  where  there  is  no  averment  whether  the  rental  contract 
was  an  express  or  implied  agreement,  it  cannot  be  urged  that 
plaintiff's  evidence  as  to  rental  value  is  inadmissible  because  he 
has  not  shown  that  there  was  no  express  contract. 

3.  AssuMPsnv-HO^en  proposition  that  an  express  rental  contract 
existed  need  not  he  negatived  by  plaintiff.  In  an  action  for  the 
rental  value  of  certain  land,  where  there  is  no  averment  whether 
the  rental  contract  was  an  express  or  implied  agreement,  plaintiff 
need  not  negative  the  proposition  that  there  was  an  express  con- 
tract, but  may  proceed  on  the  theory  that  there  was  none. 

4.  Eywmnca— burden  of  proof.  Where  in  an  action  for  the 
rental  value  of  certain  land  there  is  no  averment  in  the  declara- 
tion whether  the  rental  contract  was  express  or  implied  and  de- 
fendant raises  the  question  of  an  express  contract  by  a  plea,  he 
assumes  the  affirmative  of  the  proposition. 
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6.  Bill  of  ezceftions — lo^hen  shown  to  contain  aU  the  evidence. 
It  cannot  be  urged  that  a  bill  of  exceptions  fails  to  show  that 
it  contains  all  the  evidence  introduced  where  it  recites  that  "the 
above  and  foregoing  is  all  the  evidence  heard,  oftered  or  considered 
by  the  court  on  the  trial  of  this  cause." 

6.  CoBTB — against  administrator.  It  is  error  to  render  Judg- 
ment against  plaintift,  administrator,  for  costs,  and  to  award  exe- 
cution thereon,  since  the  Judgment  should  provide  that  costs  are 
to  be  paid  in  due  course  of  administration. 

Appeal  from  the  County  Court  of  DeWitt  county;  the  Hon.  Fbed  C. 
HiLL»  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.     Reversed  and   remanded.     Opinion  filed  October   15,   1912. 

Geobge  K.  Ingham^  for  appellant. 

Hebbiok  &  Hebbiok  and  Edwabd  J.  Swexkey,  for 
appellee. 

Mr.  Justice  Cbbighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  commenced  by  ap- 
pellant against  appellee  in  the  County  Court  of  De- 
Witt  County.  The  declaration  contains  one  count,  to 
which  appellee  filed  the  general  issue  and  notice  of 
set-off  and  payment.  At  the  close  of  the  evidence, 
the  court,  upon  the  motion  of  the  appellee,  gave  the 
jury  an  instruction  peremptorily  directing  them  to 
find  the  issues  for  the  defendant,  appellee,  which  they 
accordingly  did,  and  after  overruling  motion  for  new 
trial,  judgment  was  entered  in  accordance  with  the 
verdict,  and  the  appellant  perfected  his  appeal. 

Upon  the  trial  of  the  cause,  the  following  stipula- 
tion of  fact  was  entered  into  by  the  parties  to  the  pro- 
ceeding, and  filed  as  a  part  of  the  evidence  herein, 
as  follows:  *'that  the  plaintiff  is  the  administrator 
de  bonis  non  of  the  estate  of  Lillian  Stock,  deceased; 
that  Lillian  Stock,  deceased,  was  from  the  beginning 
of  the  year  1903  down  to  the  time  of  her  death,  in 
November,  1908,  the  owner  of  the  following  described 
land :  62ys  acres  off  of  the  full  North  side  of  the  South 
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half  of  the  Southwest  quarter  of  Section  30,  and  that 
she  also,  from  about  the  beginning  of  the  year  1905, 
was  the  owner  of  an  undivided  one-third  interest  in 
and  to  62%  acres  off  of  the  full  South  side  of  160  acres 
off  of  the  full  North  end  of  the  Northwest  one-fourth 
of  Section  31,  all  of  said  land  being  in  Township  19 
North,  Eange  3  East  of  the  3rd  P.  M.  in  DeWitt  Coun- 
ty, 111. ;  that  as  to  the  land  last  described,  in  which  Lil- 
lian Stock  had  an  undivided  one-third  interest,  that  the 
defendant,  as  tenant  in  common  with  her,  also  had  an 
undivided  one-third  interest  in  the  same  land  and  that 
at  the  time  of  the  beginning  of  this  suit,  and  at  the 
time  of  the  death  of  Lillian  Stock,  the  defendant  was 
the  owner  of  the  other  undivided  one-third;  that  the 
tract  first  above  described  is  a  strip  of  land  that  was 
occupied  and  farmed  by  the  defendant  during  the 
years  1904-5-6  and  7,  as  the  tenant  of  Lillian  Stock, 
and  for  the  collection  of  the  rent  of  which,  this  suit  is 
in  part  brought/* 

This  stipulation  admits  the  ownership  of  the  lands 
in  question  to  be  in  the  deceased.  Admits  the  admin- 
istration upon  the  estate  and  the  tenancy  of  appellee 
for  the  years  1904,  5,  6  and  7,  and  that  this  suit  is  for 
the  collection  of  the  rent  upon  said  premises. 

Appellant  sought  to  show  the  rental  value  of  the 
premises,  for  the  years  it  was  occupied  by  appellee, 
by  the  introduction  of  witnesses  who  rented  and  man- 
aged lands  of  similar  character  in  the  neighborhood 
where  the  lands  here  involved  are  located,  and  the  fol- 
lowing, among  other  questions,  was  asked:  **Now, 
then,  tell  the  jury  what  was  the  reasonable,  usual  and 
customary  rental  value  during  the  years  1904,  '05,  '06 
and  '07,  of  lands  of  the  character  and  kind  stipulated 
as  the  lands  known  as  the  'Mitchell  land'  in  the  lo- 
cality where  it  is  situated  t" 

The  following  objections  were  interposed  to  the 
question,  viz.:  that  no  sufficient  foundation  was  laid; 
that  it  was  immaterial  and  incompetent  and  irrele- 
vant ;  that  the  witness  was  not  qualified  to  answer  the 
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question  and  that  the  plaintiff  is  required  to  prove 
there  was  no  express  contract  between  plaintiff  ^s  in- 
testate and  the  defendant,  and  the  court  sustained  the 
objections. 

The  objections  seem  to  be  based  upon  two  grounds. 
One  that  the  witnesses  have  not  qualified,  and  the  other 
that  the  appellant  had  not  shown,  as  a  negative  prop- 
osition, that  there  was  no  express  contract  between 
appellee  and  the  deceased. 

As  to  the  first  objection  the  record  in  this  case 
shows  that  both  witnesses  who  were  to  testify  were 
experienced  farmers,  well  acquainted  with  the  pro- 
ductive value  of  lands  in  the  neighborhood  of  the  farm 
in  question,  and  one  of  them  had  cultivated  some  of 
the  land  in  question  for  a  period.  Therefore,  we  con- 
clude that  the  qualifications  necessary  to  enable  men 
to  form  a  judgment  of  the  rental  value  before  taking 
the  witness  stand  had  been  shown. 

As  to  the  second  objection,  appellee  seems  to  base  it 
upon  a  theory  that  appellant  would  not  be  permitted 
to  produce  parol  evidence  under  the  quantum  meruit 
rule  until  he  had  first  made  proof  that  no  express  con- 
tract for  the  rent  existed. 

Under  the  stipulation  in  this  case  it  was  not  neces- 
sary for  the  appellant  to  make  any  proof  in  order  to 
recover,  except  the  rental  value  of  the  premises  in 
question.  Every  other  material  and  necessary  albga- 
tion  of  the  declaration  is  embraced  in  the  stipulation. 
There  is  no  averment  in  the  declaration  of  the  appel- 
lant as  to  whether  the  rental  contract  was  an  implied 
or  express  agreement.  Consequently  it  was  not  in- 
cumbent upon  the  appellant  to  negative  the  proposi- 
tion that  there  was  an  express  contract.  The  objec- 
tion cannot  be  sustained  upon  that  ground.  The  first 
time  the  question  of  an  express  contract  appears  in 
the  record  is  when  appellee  pleads  to  the  declaration. 
The  appellant  had  the  right,  and  evidently  did,  pro- 
ceed upon  the  theory  that  there  was  no  express  con- 
tract.   Appellee,  having  raised  the  tjuestion  of  an  ex- 
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press  contract  by  Ms  plea  filed,  assumed  the  affirm- 
ative of  that  proposition,  and  it  was  his  duty  to  sup- 
port it  by  evidence,  if  he  desired  to  do  so. 

In  this  view  of  the  case  we  are  inclined  to  think  the 
appellant  was  correct.  If  so,  then  it  follows  that  the 
court  erred  in  sustaining  the  objections  of  appellee  and 
excluding  the  evidence  as  to  the  rental  value  offered 
on  the  part  of  appellant. 

It  is  urged  by  appellee  that  the  court  cannot  review 
the  evidence  introduced  in  this  case  because,  as  he 
alleges,  the  bill  of  exceptions  fails  to  show  that  it  con- 
tains all  of  the  evidence  introduced  upon  the  hearing. 

The  bill  of  exceptions,  on  page  38,  contains  the  fol- 
lowing statement: 

**The  above  and  foregoing  is  all  of  the  evidence 
heard,  offered  or  considered  by  the  court  on  the  trial 
of  this  cause.**  Appellee  is,  therefore,  in  error  as  to 
the  contents  of  the  record  on  this  question. 

The  court  rendered  judgment  against  the  appellant 
administrator,  and  awarded  execution  thereon.  This 
was  error.  In  the  early  case  of  Welch  v.  Wallace 
8  111.  (3  Gilm.)  491,  the  court  says:  *'the  judgment 
should  provide  that  costs  are  to  be  paid  in  due  course 
of  administration.''  And  in  the  cases  of  Paschall  v. 
Haihnan,  9  HI.  (4  Gihn.)  285;  Tumey  v.  Gates,  12  111. 
141 ;  Darling  v.  McDonald,  101  HI.  370,  this  rule  is  sup- 
ported and  upheld. 

The  judgment  is  reversed  and  the  cause  is  remanded 
to  the  County  Court  of  DeWitt  County. 

Reversed  and  remanded. 


Vespasian  Warner,  Executor,  Appellant,  v.  IDnnle  W.  HetUer 

et  al.,  Appellee. 

1.  CHAirciEBT — commencement  of  suit.  A  chancery  suit  is  not 
commenced  within  the  provisions  of  R.  S.  c  22,  SS  4,  8,  9,  relating 
to  the  commencement  of  such  a  suit,  where  an  executor's  report 
is  marked  "In  Chancery"  and  placed  upon  the  files  without  petition 
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or  bill  In  chancery,  without  prayer  for    relief    or    summona  and 
without  complainants  or  defendants. 

2.  Cblancebt — limits  of  relief.  Relief  under  a  bill  in  chancery 
must  be  confined  within  the  limits  of  the  prayer  of  the  bUL 

3.  Chancebt  —  au^ciency  of  facta.  Sufficient  facts  must  be 
stated  In  a  bill  In  chancery  that  Issue  may  be  made  by  the  proper 
pleading. 

i.  CuANCEKT — when  proceeding  not  within  practice  act.  Where 
an  executor's  report  Is  marked  "In  Chancery"  and  placed  upon 
the  files  without  petition  or  bill  In  chancery,  without  prayer  for 
relief  or  summons  and  without  complainants  or  defendants,  the 
proceeding  does  not  come  within  the  Chancery  Practice  Act,  pro- 
viding that  under  certain  circumstances  chancery  courts  are  open 
to  deal  with  wills,  estates,  trusts  and  proceedings  of  that  character. 

5.  Chanckbt — jurisdiction.  The  trial  court  does  not  acquire 
Jurisdiction  of  the  subject-matter  of  proceedings  where  an  executor's 
report  Is  marked  "In  Chancery"  and  placed  upon  the  files  without 
petition  or  bill  in  chancery,  without  prayer  for  relief  or  summons 
and  without  complainants  or  defendants. 

Appeal  from  the  Circuit  Court  of  DeWltt  county;  the  Hon. 
William  G.  Cochban,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.  Affirmed.  Opinion  filed  October  16,  1912. 
Rehearing  denied  and  opinion  modified  December  20,  1912. 

John  Fullbb,  for  appellant. 

ITndebwood  &  Smtsbb,  Herriok  &  Hebbick,  Fbbd 
Ball  and  Ingham  &  Ingham,  for  appellee;  Abthub 
W.  ITndbbwood,  of  counsel. 

Mb.  Jubticb  Obeighton  delivered  the  opinion  of  the 
court. 

This  was  a  report,  according  to  the  title  of  the  case, 
**of  Vespasian  Warner,  executor,  of  the  last  will  and 
testament  of  John  Warner,  deceased,  and  testamen- 
tary trustee  of  the  estate  of  said  John  Warner,  de- 
ceased/* filed  to  the  November  term,  1911,  of  the  De- 
Witt  County  Circuit  Court,  and  designated  '*In  Chan- 
cery,— ^Report  of  said  testamentary  trustee." 

This  instrument  first  recites  the  death  of  John  War- 
ner; the  appointment  of  appellant,  by  the  wUl  of  the 
deceased,  as  executor  and  testamentary  trustee,  and 
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sets  out  at  length  each  clause  of  the  said  will,  and  fur- 
ther recites  the  fact  that  said  will  was  admitted  to 
probate  and  that  appellant  was,  by  the  county  court, 
appointed  executor  thereof  without  bond  on  the  29th 
day  of  January,  1906;  that  he  then  assumed  the  du- 
ties, and  filed  in  the  said  county  court  an  inventory 
of  all  of  the  property  in  which  the  estate  had  any 
interest ;  that  on  the  6th  day  of  April,  1906,  the  widow 
of  the  said  John  Warner,  deceased,  filed  a  bill  in  the 
Circuit  Court  of  said  DeWitt  County,  praying  that 
the  antenuptial  agreement  mentioned  in  the  said  will 
be  set  aside  and  she  be  decreed  to  have  dower  and 
homestead  in  the  lands  of  the  deceased,  as  his  widow, 
and  also  recited  at  length  the  disposition  of  the  said 
proceeding. 

The  document  further  alleges  that  the  said  circuit 
court,  on  two  different  occasions,  entered  rules  on  ap- 
pellant, as  such  executor,  to  file  reports,  in  the  case 
of  the  said  widow  against  appellant,  and  recited  at 
length  the  reports  so  filed,  and  also  states  that  on  the 
4th  day  of  October,  1907,  Minnie  W.  Mettler  and  Ara- 
bella W.  Bell  filed  in  the  said  circuit  court  a  bill  pray- 
ing for  a  partition  of  the  lands  of  the  said  deceased, 
and  that  proceeding  is  set  forth  at  length,  and  also 
quotes,  at  length,  a  report  as  ordered  made  in  said 
partition  proceeding. 

The  instrument  then  sets  forth  what  purports  to 
be  an  itemized  statement  of  receipts  and  disburse- 
ments received  and  made  by  him  from  March  1,  1910, 
to  November  30,  1911,  and  concludes  with  a  prayer 
that  he  may  be  directed,  as  such  executor  and  testa- 
mentary trustee,  to  pay  to  Messrs.  Fuller  &  Crea  as 
ittomeys  for  the  estate,  the  sum  of  $15,000  or  such 
part  of  said  sum  as  may  be  allowed  by  the  court,  for 
their  services,  which  may  be  paid  out  of  any  money 
then  held  by  him,  or  that  may  thereafter  be  received 
by  him  in  such  capacity. 

It  further  appears  that  the  following  notice  was 
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served :    *  *  To  Mrs.  Minnie  W.  Mettler  and  Mrs.  Ara- 
bella W.BeU: 

''Ton  and  each  of  yon  are  hereby  notified  that  on 
the  11th  day  of  December,  A.  D.  1911,  I,  as  Testa- 
mentary Trustee  of  the  Estate  of  John  Warner,  de- 
ceased, filed  in  the  drcnit  court  of  DeWitt  county,, 
Illinois,  a  report  as  such  Trustee,  to  December  1, 1911, 
and  shall  ask  the  court  to  approve  the  same. 

**  Vespasian  Wabnbb, 

' '  Testamentary  Trustee  of  the  Estate  of  John  War- 
ner, deceased.*' 

Objections  to  the  jurisdiction  of  the  court  were  filed 
by  the  appellees,  setting  forth  the  following:  ''That 
this  court  is  without  power  either  to  approve  or  dis- 
approve said  report  for  the  reason  that  it  is  without 
jurisdiction  to  enter  any  order  or  decree  of  any  kind 
whatever  in  the  matter  of  said  report;  that  said  re- 
port is  not  filed  in  any  suit  or  proceeding  pending  in 
this  court;  that  said  Vespasian  Warner  as  trustee  of 
the  estate  of  John  Warner  deceased,  is  not  acting  as 
such  trustee  by  virtue  of  any  appointment  of  this 
court  or  any  other  court,  but  claims  to  be  acting  solely 
as  testamentary  trustee  by  virtue  of  the  provisions  of 
the  will  of  said  John  Warner,  deceased.  *  * 

Other  objections  were  also  filed  at  the  same  time, 
objecting  to  the  allowance  of  some  of  the  items  in 
the  report. 

Upon  the  motion  of  the  appellees  the  objections  were, 
by  the  court,  sustained,  and  the  report  ordered  stricken 
from  the  files.  To  the  sustaining  of  which  motion,  and 
said  order  of  the  court  directing  the  instrument 
stricken  from  the  files,  the  appellant  excepted,  prayed 
for  and  was  granted  an  appeal,  and  has  thus  brought 
the  record  before  us. 

The  report  is  not,  in  form  or  substance,  a  bill  in 
chancery.  It  will  be  observed  that  there  is  no  com- 
plainant, orator  or  petitioner ;  that  no,  not  one,  person 
is  named  as  a  party  defendant;  that  no  recitations  or 
averments  or  complaints  or  statements,  upon  which 
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issne  conld  be  joined,  are  set  forth  in  the  entire  paper, 
unless  the  pleader  anticipated  that  the  correctness  of 
his  sworn  report  could  be  questioned ;  that  there  is  no 
prayer  for  relief  or  prayer  for  summons.  No  relief 
was  sought  and  no  summons  was  ever  issued.  It  will 
be  further  noticed  that  the  causes  recited  were  as  to 
other  suits  and  proceedings  had  between  the  executor 
and  the  widow  and  heirs  over  different  subject-matter, 
and  had  no  proper  place  in  this  report.  The  paper 
£Qed  herein  is  a  very  voluminous  executor's  report  of 
the  moneys  received  and  expended  by  the  appellant, 
between  the  dates  named  above,  simply  that  and  noth- 
ing more. 

The  question  arising  here  is,  can  a  report  in  a  dece- 
dent's estate  be  marked  **In  Chancery''  and  be  placed 
upon  the  files,  without  petition  or  bill  in  chancery,  or 
without  prayer  for  relief  or  summons,  or  without  com- 
plainants or  defendants,  and  come  within  the  provi- 
sions of  our  Chancery  Act,  which  defines  the  com- 
mencement of  a  chancery  suit  in  the  following  lan- 
guage (Sec.  4,  chap.  22,  E.  S.) :  **The  mode  of  com- 
mencing suits  in  chancery  shall  be  by  filing  a  bill  of 
complaint  with  the  clerk  of  the  proper  court,  setting 
forth  the  nature  of  the  complaint." 

Section  8,  of  the  same  chapter,  provides:  **Upon 
the  filing  of  every  bill,  the  clerk  of  the  court  shall  issue 
a  summons,  tested,  dated  and  sealed,  as  a  summons  in 
common  law  suits."  Section  9  of  the  same  chapter 
provides  that  every  summons  shall  be  made  return- 
able to  the  next  term  of  the  court. 

The  pleader  in  the  case  at  bar  seems  to  have  ignored 
all  of  the  provisions  of  the  statute  in  his  effort  to 
present  to  the  court  what  he  terms  a  report  of  the  tes- 
tamentary trustee  under  the  name  of  chancery. 

An  inspection  of  the  record  does  not  disclose  that 
the  appellant  was  ever  appointed  a  testamentary 
trustee  by  the  circuit  court  from  which  he  brought 
this  appeal.  He  was,  however,  appointed  executor  of 
the  will  by  the  Probate  Court  of  DeWitt  County,  where 
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all  of  the  proceedings  relating  to  that  estate  are,  we 
presume,  to  be  found. 

To  better  determine  the  proper  construction  of  the 
sections  of  the  statute  above  quoted,  we  call  attention 
to  the  case  of  Hodgen  v.  Guttery,  58  111.  431,  where  the 
supreme  court  says:  **The  statute  has  declared  that 
a  suit  in  chancery  may  be  brought  by  filing  a  bill  in 
the  oflSce  of  the  clerk  of  the  circuit  court.  The  eighth 
section  of  the  Chancery  Act  provides  for  the  mode  of 
publication,  which  is  substituted  for  the  service  by 
summons.  The  fifth  section  authorizes  the  clerk,  on 
the  filing  of  the  bill,  to  issue  a  summons  for  the  de- 
fendant. The  sixth  section  declares  what  the  summons 
shall  contain,  and  the  seventh  the  manner  of  service. 
It  will  thus  be  seen  that  a  summons  cannot  issue  until 
the  bill  is  filed.  It  is  only  upon  its  being  filed  with  the 
clerk  that  the  suit  is  commenced,  or  the  summons  can 
issue.  Such  is  the  statutory  requirement.  This  act 
regulates  and  establishes  the  practice  in  such  cases, 
and  it  alone  confers  power  on  the  clerk  to  act,  and 
he  must  conform  to  its  provisions.  Until  the  bill  is 
filed  no  suit  is  pending,  and  until  it  is  commenced 
the  clerk  can  neither  legally  issue  process  nor  make 
publication.  * ' 

The  relief  which  may  be  granted  under  a  bill  in 
chancery  must  always  be  confined  within  the  limits  of 
the  prayer  of  the  bill.  This  doctrine  is  recognized 
and  enforced  in  the  case  of  Ellis  v.  Sisson,  96  HI.  106. 

The  first  paragraph  of  section  10  of  Puterbaugh^s 
Chancery  Practice,  says :  *  *  The  bill  must  also  contain 
a  prayer  for  relief.  This  must  depend  upon  the  facts 
of  each  case  and  the  nature  of  the  relief  sought.  •  •  * 
Unless  there  is  a  prayer,  there  can  be  no  relief  for 
the  complainant.** 

Facts  sufficient  must  be  stated  in  a  bill  so  that  issue 
may  be  made  by  a  proper  pleading.  This  rule  of  chan- 
cery practice  is  supported  by  the  opinion  in  the  case 
of  Campbell  v.  Powers,  139  HI.  128. 
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Under  the  facts  shown  here,  can  it  be  said  that 
the  trial  court  had  jurisdiction! 

The  statute  provides  in  paragraph  220  of  chapter 
37,  E.  S.,  entitled  ''Courts,"  that  probate  courts  shall 
have  original  jurisdiction  in  all  matters  of  probate, 
the  settlement  of  estates  of  deceased  persons,  the  ap- 
pointment of  guardians  and  conservators,  and  settle- 
ments of  their  accounts. 

The  will  of  the  deceased,  John  Warner,  was  probated 
in  the  Probate  Court  of  DeWitt  County,  and  appel- 
lant qualified  as  executor,  filed  an  inventory  of  the 
assets  of  the  estate  and  made  partial  reports  of  his 
actings  and  doings  as  such  executor,  in  that  court. 

We  have  a  provision  of  the  statute  whereby,  under 
certain  circumstances,  the  probate  court  may  certify 
the  estates  of  deceased  persons,  or  the  report  of  the 
administrator  or  executor,  or  guardian,  to  the  circuit 
court  but  this  case  does  not  come  within  that  cate- 
gory. 

Under  our  Chancery  Practice  Act,  our  courts  of 
chancery  are  open,  under  certain  circumstances  by  a 
proper  proceeding,  to  deal  with  wills,  estates,  trusts 
and  proceedings  of  that  character,  but  in  all  such 
cases,  so  far  as  we  have  been  able  to  find,  the  suit 
must  be  commenced  by  a  bill  in  chancery,  setting  forth 
suflScient  facts,  and  naming  persons  who  are  called 
upon  as  defendants,  and  concluding  with  a  prayer  for 
relief  and  summons.  But  this  proceeding  does  not 
fall  within  that  class. 

It  is  urged  by  appellant  that  the  appellees,  having 
filed  objections  special  to  the  jurisdiction  of  the  court, 
and  others  as  to  items  shown  in  the  report,  and  hav- 
ing been  given  notice  of  the  filing  of  the  report,  they 
thereby  conferred  jurisdiction  over  their  persons  up- 
on the  court. 

The  rule  is  well  established  that  a  defendant  who 
appears  and  pleads  without  limiting  his  appearance, 
gives  the  court  jurisdiction  over  his  person.  That 
however  is  not  the  question  here  involved.    The  ques- 
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tion  here  is,  can  an  executor,  who  is  a  testamentary 
trustee,  after  proceeding  for  years  with  the  adminis- 
tration of  the  estate,  of  his  own  motion,  whether  moved 
by  good  or  ill  motives,  by  simply  filing  a  report  as 
such  trustee  on  the  chancery  side  of  the  circuit  court, 
without  assigning  any  reason,  or  bringing  himself 
within  any  of  the  provisions  of  the  statute,  and  with- 
out observing  any  of  the  statutory  requirements  of 
pleadings,  confer  jurisdiction  upon  the  circuit  court, 
and  then  compel  it  to  pass  on  his  acts  and  doings  as 
such  trustee!  If  such  be  the  law,  it  would  tend  to 
work  great  confusion,  sometimes  great  hardship,  and 
leave  the  way  open  for  great  wrong  to  be  perpetrated 
upon  estates,  when  administered  by  dishonest  oflScers. 

We  are  unable  to  agree  with  the  contention  of  ap- 
pellant 

We  do  not  think  the  circuit  court  acquired  jurisdic- 
tion of  the  subject-matter. 

The  action  of  the  trial  court  was  correct,  and  it  is 
hereby  aflSrmed. 

AiJirmed. 


The  People  for  use  of  Coimty  of  De  Witt,  AppeUee,  v.  Joseph  T. 

Kaddoz,  Appellant. 

1.  EviDSiTcs — where  witness  may  use  v>riting  to  refresh  recoV 
lection.  In  an  action  by  a  county  against  a  public  officer  for  money 
retained  as  commissions,  a  deputy  who  kept  the  books  is  properly 
permitted  to  testify  from  a  memoranda  where  he  recognizes  the 
figures  as  his  own  and  states  that  It  was  a  correct  copy  of  the 
books  when  made  and  that  he  does  not  know  where  the  original 
Is  though  he  has  made  a  careful  search  for  It. 

2.  Eyidencb — directing  a  verdict.  In  an  action  by  the  county 
against  Its  treasurer  for  fees  which  under  the  law  should  not  have 
been  withheld,  there  being  no  legal  evldenco  for  the  defense,  it 
is  not  error  to  direct  a  verdict  for  plaintiff. 

3.  Counties — county  cannot  collect  from  treasurer  more  than  he 
is  entitled  to  collect.  In  an  action  by  the  county  against  its  treas- 
urer for  commissions  receimed  from  a  drainage  district,  it  cannot 
recover  more  than  the  treasurer  was  entitled  to  collect     ^ 
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4.  Interest — tohen  not  awarded.  In  an  action  by  the  county 
against  its  treasurer  for  commissions  from  drainage  districts,  where 
the  parties  have  not  held  back  the  funds  wilfully  but  have  honestly 
sought  to  have  their  legal  rights  determined,  interest  is  not  charged 
in  determining  the  judgment  Certiorari  denied  by  Supreme  Court 
(making  opinion  final). 

Appeal  from  the  Circuit  Court  of  De  Witt  county;  the  Hon. 
William  G.  Cochban,  Judge,  presiding.  Heard  in  this  court  at 
the  April  term,  1912.  Reversed  and  remanded.  Opinion  filed 
October  15,  1912. 

John  Fulleb  and  Hebbick  &  Hebbick^  for  appel- 
lant. 

Lemon  &  Lemon  and  Edwabd  J.  Sweeney,  for  appel- 
lee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  case  was  before  us  at  a  former  term,  and  the 
opinion  therein  contains  a  full  statement  and  history 
of  the  case.  The  cause  was  remanded"  to  the  circuit 
court  for  error  found  in  the  record,  and  was  again 
tried  by  the  said  court  and  a  judgment  rendered 
•against  the  appellant  in  the  sum  of  $800,000  in  debt, 
and  $1,825  in  damages.  Thereupon  appellant  prayed 
and  was  granted  an  appeal,  and  by  this  appeal  the 
record  is  again  brought  before  us. 

Many  errors  are  assigned  as  ground  for  reversal  of 
the  judgment.  The  most  important,  however,  are 
those  relating  to  the  questions  of  fact,  the  action  of 
the  trial  court  in  admitting  evidence  and  in  granting, 
at  the  close  of  all  of  the  evidence,  a  peremptory  in- 
struction directing  a  verdict  in  favor  of  the  appellee 
coimty. 

Upon  the  trial  of  the  case,  it  is  complained,  the 
court  erred  in  admitting  statements  of  the  principal 
witness  William  Price,  and  particularly  as  to  the  ad- 
missibility of  his  evidence  relating  to  exhibits  12  and 

12y2  and  to  their  introduction  in  evidence.    The  rec 

♦ 
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ord  discloses  the  fact  that  the  witness  William  Price 
was  the  deputy  treasurer  and  clerk  of  the  appellant 
during  his  entire  term  in  oflRce,  and  that  a  part  of 
his  duties  were  to  collect  and  keep  a  book  account  of 
the  taxes  and  special  assessments  of  the  several  drain- 
age districts  mentioned  in  this  proceeding,  and  that 
as  such  officer  he  did  collect  and  enter  in  the  book 
all  taxes,  and  special  assessments  as  they  became  due 
and  were  paid,  which  book  was  furnished  by  the  drain- 
age commissioners,  and  also  made  reports  to  the  drain- 
age  commissioners  from  time  to  time,  setting  out  at 
length  the  receipts  and  disbursements,  and  in  each 
instance  making  charges  and  taking  credits  for  appel- 
lant, and  as  an  item  of  credit  in  favor  of  appellant,  two 
per  cent,  was  charged  against  each  respective  district 
on  the  amount  collected,  as  commissions;  that  each 
entry  in  the  book  was  correct;  that  the  book  was  in 
court  at  the  former  trial  and  that  he  had  not  seen  it 
since  then;  that  he  had  made  diligent  search  for  the 
book  and  was  unable  to  find  it.  The  witness  was  then 
presented  with  a  memoranda  which  he  identified  as 
having  been  made  by  him  at  the  request  of  someone 
connected  with  the  case,  which  said  memoranda  was 
marked  as  ** Plaintiff's  Exhibit  12/'  The  witness  said 
that  he  recognized  the  writing  and  figures  appearing 
upon  the  memoranda  as  having  been  made  by  himself, 
and  that  it  was  a  correct  copy  of  the  book;  that  he 
knew  it  was  correct  when  he  made  it;  that  he  made 
and  either  gave  or  mailed  annual  reports  to  the  said 
drainage  commissioners ;  that  the  items  in  the  reports 
were  taken  from  the  book  and  were  correct;  that  he 
could  not  state  from  memory  the  items  of  the  commis- 
sions retained  by  appellant,  but  that  altogether  they 
amounted  to  around  the  sum  of  $1,700,  being  a  little 
more  than  that  sum,  but  the  odd  dollars  he  could  not 
remember.  The  memoranda  marked  '* Plaintiff's  Ex- 
hibit 12"  is  in  the  words  and  figures  following: 
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**  ^03  &  '04 Eegular  351.71 

05   ''  342.86 

06   ''  26.20 

1905  Latteral  238.34 

1906  Latteral 705.98 

'05- '06  Clintonia 211.45 

1776.54 
Nov.  7,  '06  Nov  20/06" 

We  have  carefully  compared  this  memoranda  with 
the  reports,  figures  and  evidence  in  the  record,  and 
find  it  to  be  strongly  supported.  The  only  variance 
that  we  are  able  to  find  is  a  difference  of  six  cents  in 
the  amount  opposite  **05  Eegular,"  which  appears  to 
be  entered  on  one  of  the  other  instruments  at  $342.80, 
when  it  should  be  $342.86.  This  is  most  likely  an  error 
in  transcribing,  but  is  too  small  a  matter  to  be  worthy 
of  consideration  and  in  our  calculations  will  consider 
it  as  given  above. 

The  rule  as  to  permitting  a  witness  to  assist  his 
recollection  by  a  memoranda,  is  laid  down  in  Green- 
leaf  on  Evidence,  vol.  1,  sec.  437,  and  is  as  follows : 

'*  Where  the  witness  recollects  having  seen  the  writ- 
ing before,  and  although  he  has  now  no  independent 
recollection  of  the  facts  mentioned  in  it,  yet  he  re- 
members that  at  the  time  he  saw  it  he  knew  its  con- 
tents to  be  correct, ' '  then,  it  would  seem,  he  might  use 
the  memoranda  to  assist  his  recollection. 

In  Diamond  Glue  Co.  v.  Wietzychowski,  227  111.  338, 
the  rule  is  announced,  as  follows:  ** Another  condi- 
tion under  which  a  writing  may  be  used  is  where  the 
witness,  after  inspecting  a  writing,  still  has  no  in- 
dependent recollection  of  the  facts  stated  therein,  but 
is  able  to  state  that  he  correctly  reduced  them  to  writ- 
ing at  the  time  of  the  occurrence  or  within  such  a 
time  afterward  that  he  had  a  perfect  recollection  of 
them."  And  in  0.  S.  Richardson  Fueling  Co.  v.  Sey- 
mour, 235  111.  319,  the  court  held  as  follows:  In  an 
action  to  recover  the  price  of  coal  delivered  to  a 
steamer  the   delivery  receipts   for   which   had   been 


484  Appellate  Coubts  op  Illinois. 

The  People  of  De  Witt  Ck>.  y.  Maddox,  176  111.  App.  480. 

turned  over  to  counsel  for  defendants  and  lost,  the 
tug  boat  captain  who  delivered  the  coal  was  permitted 
to  read  from  a  book  the  entries  showing  dates  and 
amounts  of  th6  deliveries,  where  he  testified  that  the 
entries  were  made  bv  him  at  the  time  of  the  delivery 
and  that  he  knows  them  to  be  true,  though  he  had  no 
independent  recollection  of  the  amount  of  coal,  outside 
of  what  was  shown  on  his  book. 

It  is  clear  from  the  authorities  above  cited,  that 
the  witness  Price  might  properly  have  read  from  the 
memoranda  made  by  him  under  the  circumstances  tes- 
tified to  by  him. 

Numerous  objections  were  made  to  the  witness  Price 
being  permitted  to  refresh  his  memory  by  reference 
to  the  memoranda  during  the  course  of  his  examina- 
tion, but  when  the  memoranda  was  marked  **  Plain- 
tiff's Exhibit  12"  and  offered  and  received  in  evi- 
dence, at  the  close  of  the  evidence  of  Mr.  Price,  we  fail 
to  find  any  objection  offered  thereto  by  the  appellant. 
Whether  this  was  an  oversight  we  are  unable  to  say. 
In  order  to  receive  the  benefit  of  any  error  in  that 
respect,  it  was  necessary  that  an  objection  be  made  by 
appellant.  Later  in  the  trial,  when  Plaintiff's  Exhibit 
12  and  12%  were  jointly  offered  in  e^ddence,  objection 
was  made  by  appellant  and  overruled  and  exception 
noted.  Exhibit  12  having  been  before  that  already 
received  in  evidence,  without  objection,  to  receive  num- 
ber 12  again,  when  coupled  with  number  12^4  could 
not  prejudice  appellant  so  far  as  number  12  was  con- 
cerned. Exhibit  12l^  was  a  note  of  nine  words  in  ab- 
breviated form,  which  referred  to  the  amount  of  drain- 
age tax  collected  by  appellant,  the  substance  of  which 
had  been  testified  to  orally  by  appellant  and  Mr.  Price, 
and  shown  by  reports  made  by  appellant  to  the  drain- 
age commissioners.  Under  these  circumstances,  even 
conceding  that  Exhibit  121/2  was  erroneously  admitted, 
we  are  at  a  loss  to  see  how  appellant  was  prejudiced 
therebv. 

Upon  this  trial  the  appellant  took  the  witness  stand 
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and  among  other  fhings  testified  that  his  salary  had 
been  fixed  by  the  board  of  snpervisors  at  $1,500  and 
his  depnty  hire  at  four  hnndred  dollars  and  that  both 
had  been  paid;  that  he  had  never  turned  over  any 
of  the  commissions  for  collecting  the  drainage  taxes, 
to  the  connty,  and  that  the  amount  of  commissions 
received  by  him  in  the  four  years  amounted  to  *  *  about 
$1,700*'  or  *^ maybe  a  little  better  than  that;*'  that  his 
deputy,  Mr.  Price,  kept  the  books  and  made  the  re- 
ports to  the  drainage  commissioners.  All  of  the  re- 
ports made  to  the  drainage  commissioners  appear  in 
the  record  in  this  case,  except  one.  These  reports 
accurately  support  the  testimony  of  Mr.  Price.  It  will 
also  be  remembered  that  Mr.  Price  and  appellant,  in 
their  statements  of  the  total  amount  of  collections  for 
commissions,  placed  the  amount  at  about  $1,700  or 
around  that  sum,  a  sum  only  slightly  below  the  amount 
fixed  in  the  judgment. 

Under  the  law  it  was  the  duty  of  the  treasurer  to 
turn  over  to  the  appellee  county  all  fees  earned  and 
collected  in  excess  of  his  salary  and  deputy  hire. 

In  our  view  the  appellee  should  recover  in  this  case, 
and  a  peremptory  instruction  to  the  jury  in  favor  of 
the  appellee  was  proper,  because  no  legal  evidence 
that  could  be  considered  as  a  defense  was  offered. 

The  question  of  the  amount  of  the  judgment  is  the 
only  just  cause  of  complaint  in  this  record. 

We  make  up  the  account  as  follows : 

Total  amount  of  commissions  received  by 
appellant,  $1,776.48 

Overcharge  in  fees  in  lateral  district  for 
1906  205.98 

Leaving  a  balance  due  appellee  of $1,570.50 

And  for  this  sum  a  judgment  should  have  been  en- 
tered. 

It  will  be  seen  that  in  making  up  this  account  we 
have  eliminated  $205.98.    That  aiQount  being  in  excess 
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of  the  fees  provided  by  paragraph  148  of  chapter  42 
of  Hurd's  Revised  Statute  of  1911,  regulating  the 
amount  that  treasurers  may  receive  from  drainage 
districts  as  compensation,  and  fixing  the  sum  at  not 
exceeding  five  hundred  dollars  for  any  one  drainage 
district  for  any  one  year.  In  the  item  of  $705.98,  re- 
ported as  fees  or  commissions  from  taxes  collected  for 
one  lateral  district  for  the  year  1906,  being  above  the 
sum  of  five  hundred  dollars  we  have  deducted  the  ex- 
cess of  $205.98,  as  the  county,  appellee,  was  not  en- 
titled to  judgment  for  it. 

In  this  character  of  proceeding,  where  the  parties 
have  not  held  back  the  fimds  wilfully  but  have  hon- 
estly sought  to  have  their  legal  rights  determined, 
interest  should  not  be  charged,  and  for  that  reason 
we  have  eliminated  the  item  of  $48.52,  interest,  in  our 
statement. 

The  judgment  being  excessive  to  the  amount  of 
$254.50,  it  will  be  aflSrmed  at  the  cost  of  appellee  on 
remittitur  of  that  sum  within  ten  days,  otherwise  it 
will  be  reversed  and  remanded  because  the  judgment 
is  for  an  excessive  sum. 

Reversed  and  remanded. 


D.  D.  Baber,  Defendant  in  Error,  v.  Cleveland,  Cincinnati, 
Chicago  db  St.  Louis  Bailway  Company,  Plaintiff  in 

EiTor. 

1.  Saubs — duty  of  seller  making  resale.  In  the  absence  of  any 
limitation  as  to  time  or  place,  a  seller  making  a  resale  of  goods 
that  have  been  refused  by  the  buyer  must  exercise  reasonable 
diligence  and  care  to  obtain  the  highest  price,  and  he  is  not  con- 
fined to  the  market  at  the  place  of  delivery. 

.  2.  Cabbiers — refused  goods  need  not  be  sold  within  the  state. 
R.  S.  ch.  14,  S  2,  concerning  sales  by  carriers  of  perishable  prop- 
erty that  owners  refuse  to  receive,  does  not  require  a  railroad  com- 
pany to  sell  cattle  at  a  market  within  the  state,  and  It  is  required 
only  to  use  a  reasonable  discretion  in  selecting  the  market. 

Error  to  the  Circuit  Court  of  Bdgar  county;  the  Hon.  E.  R.  E. 
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Ktmkbouoh,  Judge,  presiding.  Heard  in  thie  court  at  the  April 
term,  1912.  Reyeraed  with  finding,  of  fact  Opinion  filed  October 
16,  19111  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Gbobqb  B.  GiLiiESPiB,  for  plaintiff  in  error;  Shbp- 
HBBD  &  Tboqdon  and  Glennon^  Caby^  Walsbb  &  Howb, 
of  counsel. 

Fbakk  T.  O'Haib,  for  defendant  in  error. 

Mb.  JtrsTioB  Cbeiqhton  delivered  the  opinion  of  the 
court. 

This  was  a  suit  brought  in  the  Edgar  County  Circuit 
Court  by  the  defendant  in  error  against  the  plaintiff 
in  error  to  recover  damages  which  the  defendant  in 
error  alleges  resulted  to  him  by  reason  of  the  conver- 
sion of  ninety-three  head  of  cattle  by  the  plaintiff  in 
error,  said  cattle  being  the  property  of  the  defendant 
in  error. 

There  is  no  contention  with  reference  to  the  issues 
as  presented  by  the  pleadings,  and  the  case  rests  upon 
the  question  of  the  legal  liability  of  the  plaintifE  in 
error  to  the  defendant  in  error  under  an  agreed  state 
of  facts,  which  is  as  follows : 

D.  D.  Baber,  the  plaintiff,  bought  ninety-three  head 
of  stock  cattle  in  the  State  of  Tennessee.  The  plain- 
tifE consigned  these  cattle  to  himself  at  Dudley,  IlL 
These  cattle  were  shipped  over  the  Tennessee  Central 
Railroad  and  the  L.  &  N.  and  E.  &  T.  H.  By.  to  Terre 
Haute,  Ind.,  where  they  were  received  by  the  defend- 
ant to  be  carried  and  transported  from  Terre  Haute, 
Ind.,  to  Dudley,  HI.  The  cattle  were  contained  ia 
three  cars,  the  ordinary  and  usual  size  and  capacity. 
The  shipment  begun  on  the  11th  day  of  October,  1910, 
at  Bushereek,  Tenn.,  and  the  cattle  arrived  at  Dudley, 
HI.,  on  the  14th  day  of  October,  1910.  Shortly  before 
the  tjattle  arived  at  their  destination,  the  plaintiff  no- 
tified the  agent  of  the  defendant  at  Dudley,  that  he 
would  not  receive  the  cattle  until  reimbursed  for  his 
damages.    When  the  cattle  arrived  io  Dudley,  HI.,  the 
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defendant  retained  the  cattle  in  its  possession  on  pas- 
ture for  two  days  and  without  notice  to  the  plaintiff, 
shipped  the  cattle  from  Dudley,  111.,  to  the  City  of  In- 
dianapolis, in  the  State  of  Indiana,  and  sold  them  in 
the  market  in  said  City  of  Indianapolis.  The  defend- 
ant then  tendered  the  plaintiff  $3,389.01,  being  the 
proceeds  from  the  sale  of  the  cattle  at  Indianapolis 
(which  sale  was  made  by  defendant)  after  deducting 
necessary  costs,  charges  and  expenses. 

The  plaintiff  accepted  the  amount  of  money  last 
aforesaid,  on  account,  without  prejudice  to  his  right 
to  make  claim  for  the  full  value  of  the  cattle  at  Dud- 
ley. There  were  regular  daily  cattle  markets  for  the 
sale  of  these  cattle  at  Chicago  and  East  St.  Louis  both 
in  the  State  of  Illinois,  and  to  farmers  and  feeders 
in  the  vicinity  of  Dudley.  Chicago  and  East  St.  Louis, 
both  ID  the  State  of  Illinois,  are  each  about  one  hun- 
dred and  fifty  miles  from  Dudley,  Indianapolis  is  in 
the  State  of  Indiana  about  one  hundred  and  four  miles 
from  Dudley.  After  the  plaintiff  refused  to  accept  the 
cattle,  which  refusal  was  shortly  prior  to  their  arrival 
at  Dudley,  the  plaintiff  and  defendant  had  no  further 
communication  between  each  other,  with  reference  to 
said  cattle,  until  after  the  cattle  were  sold  by  the  de- 
fendant at  Indianapolis,  Ind.  The  defendant  and  its 
agents  were  not  acquainted  with  the  purchasers  of  cat- 
tle in  the  vicinity  of  Dudley.  The  defendant  knew  of 
no  person  at  the  time  of  this  shipment  who  bought 
cattle  in  the  vicinity  of  Dudley  and  made  no  effort  to 
ascertain  whether  or  not  there  was  a  market  for  the 
cattle  in  the  vicinity  of  Dudley  and  who,  if  any  per- 
sons, did  purchase  cattle  in  that  vicinity.  The  afore- 
said cattle  could  not  have  been  replaced  with  cattle  of 
like  size  and  quality  in  value  at  Dudley,  at  the  time 
they  arrived  there,  for  the  sum  of  $4,600.  Defendant 
has  freight  claim  which  is  a  lien  on  cattle  for  eighty- 
nine  dollars. 

The  cause  was,  by  agreement,  submitted  to  the  court 
without  the  iutervention  of  a  jury,  and  a  judgment  was 
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rendered  in  favor  of  the  defendant  in  error  in  the  sum 
of  $1,121.99,  whereupon  this  writ  of  error  was  sued 
out  of  this  court  bringing  the  record  before  us  for 
review. 

The  following  statement  appears  in  the  well-pre- 
pared argument  of  the  counsel  for  defendant  in  error : 
*'We  will  simply  confine  ourselves  to  the  proposition 
which  admits  that  the  shipment  of  the  cattle  described 
in  the  stipulation  of  facts  agreed  to  was  a  shipment, 
for  the  purposes  of  this  law  suit,  of  perishable  prop- 
erty, and  it  comes  under  the  second  paragraph  of 
Hurd's  Revised  Statutes,  chapter  141.  There  is  no 
question  but  that  the  law  is  well  settled  that  where 
there  is  a  delay  in  the  delivery  of  goods  by  a  common 
carrier,  the  remedy  of  the  shipper  or  consignee  is  to 
accept  the  goods  and  sue  for  his  damages.*^ 

It  is  further  conceded  by  coimsel  for  defendant  in 
error  that  if  the  plaintiff  in  error  had  sold  the  cattle 
in  question  in  the  vicinity  of  Dudley,  Illinois,  the 
point  of  destination,  or  at  any  other  cattle  market 
in  the  State  of  Illinois,  the  plaintiff  in  error  would 
have  been  clearly  acting  within  its  rights.  There  is 
no  charge  of  bad  faith  on  the  part  of  the  plaintiff  in 
error  raised  by  this  record. 

These  admissions  on  the  part  of  the  defendant  in 
error  leave  but  one  question  for  the  determination  of 
this  court,  viz. :  Was  the  plaintiff  in  error  required, 
under  the  law,  to  make  a  sale  of  the  property  in  ques- 
tion within  this  state! 

Section  2  of  chapter  141,  E.  S.,  referred  to  in  the 
admission  of  counsel  for  defendant  in  error,  is  as  fol- 
lows: **  Perishable  property  which  has  been  trans- 
ported to  destination,  and  the  owner,  or  consignee,  no- 
tified of  its  arrival,  or  being  notified,  refuses  or  neg- 
lects to  receive  the  same  and  pay  the  legal  charges 
thereon,  or  if  upon  diligent  inquiry  the  consignee  can- 
not be  found,  such  carrier  may,  in  the  exercise  of  a 
reasonable  discretion,  sell  the  same  at  public  or  pri- 
vate sale  without  advertising,  and  the  proceeds,  after 
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deducting  the  freight  and  charges  and  expenses  of 
sale,  shall  be  paid  to  the  owner  or  consignee  npon  de- 
mand/* 

It  will  be  observed,  upon  a  careful  reading  of  this 
section  that  there  is  an  entire  absence  of  any  direc- 
tion as  to  the  place  where  such  sale  is  to  be  made,  but 
the  carrier  (plaintiff  in  error  in  this  case),  in  maJdng 
sale,  must  exercise  a  reasonable  discretion,  not  a  rea- 
sonable discretion  within  the  State  of  Illinois,  or  at 
the  destination,  but  a  reasonable  discretion  in  making 
a  public  or  private  sale. 

In  the  absence  of  any  limitation  as  to  time  or  place, 
all  authorities  agree  that  the  vendor  must  exercise 
reasonable  diligence  and  care  to  obtain  the  highest 
price  for  the  goods  to  be  sold.  If  the  plaintiff  in  error 
be  required  to  sell  the  cattle  at  the  place  of  delivery, 
regardless  of  price ;  or,  if  it  must  sell  within  this  state, 
that  may  take  from  it  the  right  to  use  and  exerdse  the 
reasonable  discretion  granted  to  it  and  required  of  it 
by  the  statute.  Can  it  be  true,  in  the  absence  of  limi- 
tation by  statute,  that  the  plaintiff  in  error  would 
have  been  justified  in  selling  the  cattle  in  Illinois  for 
one  dollar  per  hundred,  when,  within  easy  reach,  in  a 
foreign  market,  it  might  have  obtaiued  five  dollars  per 
hundred!  The  fact  that  there  is  no  complaint  as  to 
the  price  obtained  at  the  sale  by  the  plaintiff  in  error 
leads  us  to  the  conclusion  that  the  price  was  adequate, 
under  all  of  the  circumstances  of  the  case. 

The  rule  with  relation  to  place  of  sale,  as  laid  down 
by  Mechem  on  Sales,  sec.  1622,  in  substance,  supports 
our  position  on  this  question ;  and  in  the  case  of  White 
Walnut  Coal  Co.  v.  Crescent  Coal  &  Min.  Co*,  254  HI. 
368,  this  rule  of  law  is  forcibly  announced. 

The  question  was  presented  to  the  trial  court  in 
proposition  of  law  number  three  asked  by  plaintiff  in 
error,  and  which  the  court  refused  to  hold  as  the  law 
applicable  to  the  case.  The  proposition  was  as  fol- 
lows: "That  said  cattle  are  withia  the  meaning  of 
Section  2  of  Chapter  141,  Hurd's  Revised  Statutes,  be- 
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ing  *Aii  Act  to  provide  for  the  sale  of  personal  prop- 
erty by  common  carriers,  warehousemen  and  inn-keep- 
ers, and  by  others  having  liens  thereon,*  in  force 
July  1,  1874,  .perishable  property,  and  upon  the  plain- 
tiff, D.  D.  Baber,  refusing  to  accept  the  same  the  de- 
fendant was  justified  in  the  exercise  of  a  reasonable 
discretion  to  sell  the  same  at  public  or  private  sale 
without  advertising,  and  in  making  such  sale  had  the 
right  to  sell  said  cattle  in  the  most  convenient  regular 
cattle  market,  namely  at  Indianapolis,  Ind.,  and  the 
court  holds  that  there  was  no  legal  conversion  by  the 
defendant  of  the  said  cattle  because  the  same  were 
sold  at  Indianapolis  instead  of  being  sold  at  some  cat- 
tle market  within  the  State  of  Illinois.** 

Under  our  views  as  herein  expressed,  it  was  error 
for  the  court  to  refuse  to  hold  said  proposition  as  the 
law  applicable  to  the  facts  in  the  case. 

We  do  not  think  the  plaintiff  in  error  was  bound  to 
sell  on  any  particular  market,  either  in  or  outside  of 
the  State  of  Illinois,  but  it  was  required  to  use  rea- 
sonable discretion  in  selecting  a  market. 

It,  therefore,  follows  that  the  judgment  should  be 
reversed,  and  said  judgment  is  reversed. 

Reversed. 

Finding  of  fact.  The  appellant  used  reasonable 
diligence  in  selecting  a  market. 


The  People  ez  rel.  William  McEeever  et  al.,  Appellants,  v.  Board 
of  Education  of  Dnunmer  Township  High  School,  Appellee. 

•  Schools — poioer  of  hoards  of  echication  to  introduce  manual  train- 
ing. Under  School  Law  ch.  122,  §§  91,  114,  179,  boards  of  education 
of  township  high  schools  have  power  to  discharge  the  duties  of  school 
directors,  to  direct  what  branches  of  study  shall  be  taught  and  to 
establish  Instruction  in  such  other  branches  as  they  may  prescribe, 
including  manual  training,  without  submitting  the  question  to  the 
voters  of  the  district,  but  if  they  fail  to  act,  the  latter  may  pre- 
scribe instruction  in  such  other  branches. 
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Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  T.  M. 
Hassib,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Affirmed.    Opinion  filed  October  15,  1912. 

Sghneideb  &  ScHNEiDEB,  for  appellants. 

W.  H.  Boys  and  Cloud  &  Thompson,  for  appellees. 

Mb.  Justice  Cebighton  delivered  the  opinion  of  the 
conrt. 

This  was  an  information  in  the  nature  of  qno  war- 
ranto, filed  by  the  Attorney  General,  and  by  the  State's 
Attorney  of  Ford  County,  in  the  circuit  court  of  that 
county.  The  Board  of  Education  of  the  Drummer 
Township  High  School  was  made  defendant. 

The  appellee  Board  of  Education  of  the  Drummer 
Township  High  School,  prescribed  a  manual  training 
department  in  connection  with  said  high  school,  as  a 
branch  of  the  educational  course. 

The  information  filed  herein  alleges  that  no  elec- 
tion of  the  voters  of  said  high  school  district  was  ever 
had  authorizing  the  establishment  of  a  manual  train- 
ing department  of  said  school.  To  the  information 
the  appellee  board  filed  a  demurrer,  which,  in  legal 
effect,  admitted  that  no  such  election  had  ever  been 
held. 

Upon  the  hearing  the  court  sustained  the  demurrer 
to  the  information,  and,  appellants  having  elected  to 
stand  by  the  information,  the  court  assessed  the  costs 
and  charges  of  the  suit  against  the  relators,  appel- 
lants here,  and  from  that  decision  this  appeal  has 
been  perfected. 

The  question  involved  in  the  consideration  of  this 
case  is  the  construction  to  be  given  to  sections  91,  114 
and  179  of  our  school  law. 

It  is  contended  by  appellants  that  no  power  or  au- 
thority exists  in  the  board  of  education  to  establish 
a  manual  training  department  in  said  high  school, 
without  first  having  submitted  such  question  to  the 
legal  voters  of  the  district  and  having  received  their 
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approval  It  is  contended  by  appellee  that  the  evi- 
dent intention  of  said  section  179  was  to  give  to  the 
board  of  education  a  certain  discretionary  power  in 
the  selection  of  new  or  additional  branches,  in  addi- 
tion to  those  enumerated,  as  the  interest  of  the  pa- 
trons of  the  high  school  might  require  from  time  to 
time.  Hence,  it  becomes  important  to  determine  the 
power  and  authority  of  the  board  of  education  of  the 
high  school  in  question. 

Under  the  provisions  of  section  91  of  chapter  122, 
entitled  "Schools,**  we  find  that  the  boards  of  educa- 
tion of  township  high  schools  ''shall,  in  all  respects, 
have  the  power  and  discharge  the  duties  of  school  di- 
rectors for  such  districts.'* 

Then,  in  order  to  determine  as  to  the  powers  con- 
ferred upon  the  appellee  board,  we  must  look  to  the 
portion  of  the  school  law  defining  the  powers  of  school 
directors,  which  are  (sec.  114,  Eighth  clause,  and  sec. 
179,  all  of  chap.  122)  ''114.  The  board  of  directors 
shall  have  the  following  additional  duties:  Eighth. 
To  direct  what  branches  of  study  shall  be  taught, 
what  text  books  and  apparatus  shall  be  used,  and  to 
enforce  uniformity  of  text  books  in  the  public  schools ; 
but  they  shall  not  permit  books  to  be  changed  oftener 
than  once  in  four  years.**  "179.  Every  school  estab- 
lished under  the  provisions  of  this  act  shall  be  for 
instruction  in  the  branches  of  education  prescribed 
in  the  qualifications  for  teachers,  and  in  such  other 
branches,  including  vocal  music  and  drawing,  as  the 
directors,  or  the  voters  of  the  district  at  the  annual 
election  of  directors,  may  prescribe.'* 

The  sole  question  in  this  case  is,  did  the  appellee 
board  of  education,  in  September,  1911,  have  lawful 
authority  and  right  to  establish  a  manual  training  de- 
partment of  their  school  without  submitting  that  ques- 
tion to  the  voters  of  the  district? 

From  a  reading  of  the  two  sections  of  the  school  law 
above  quoted  it  appears  that  the  appellee  board,  at  th^ 
time  of  the  establishment  of  the  manual  training  de- 
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partment,  had  power  to  direct  what  branches  of  study 
should  be  used,  and  also  to  see  to  it  that  instruction 
should  be  given  in  the  branches  of  study  prescribed 
in  the  qualification  of  teachers,  and  in  such  other 
branches  as  they,  the  board,  might  prescribe. 

The  question  then  arises,  whether  or  not  instruc- 
tions in  manual  training  is  included  in  the  term 
** branches  of  study**  or  *' branches  of  education.** 

In  the  case  of  Powell  v.  Board  of  Education,  97  111. 
375,  the  court,  in  the  body  of  the  opinion,  at  page  387, 
in  commenting  upon  the  section  of  the  school  law  of 
1872,  which  is  identically  the  same  as  the  section  now 
appearing  in  our  school  law  as  section  179,  says: 
**  power  is  expressly  given  to  directors  to  order  that 
*  other  branches*  than  those  enumerated,  may  be  taught 
in  the  common  schools,  and,  by  another  section,  they 
are  given  discretion  to  say  what  those  branches  of 
study  shall  be.** 

In  Trustees  of  Schools  v.  People,  87  HI.  303,  the 
court  on  page  307,  says :  ' '  The  powers  and  duties  of 
the  trustees  being,  with  respect  to  the  high  school,  the 
same  as  those  of  directors  with  respect  to  the  district 
school.  *  * 

We  are  of  the  opinion  that  the  law,  as  laid  down 
by  the  authorities  quoted,  and  others,  gave  to  the  board 
of  directors  and  board  of  education  of  township  high 
schools,  the  power  and  authority  to  order  and  direct 
what  branches  of  education  should  be  taught  in  the 
district  and  ia  high  schools,  without  a  vote  of  the  peo- 
ple. 

Therefore,  it  becomes  important  to  determine 
whether  manual  traiaing  is  included  within  the  phrase 
'^and  in  such  other  branches.**  If  so,  the  appellee 
board  had  full  power  to  establish  a  branch  of  manual 
training  in  the  high  school. 

It  is  generally  conceded,  that  under  the  term  "such 
other  branches*'  German,  French  and  Latin  languages 
may  be  taught.  Botany,  agriculture,  domestic  science 
and  many  other  useful  lines  of  education  may  be  and 
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are  taught  in  all  of  the  high  schools  of  our  state,  and 
that  without  a  vote  of  the  voters  of  the  district.  In 
order  to  construe  the  statute  so  that  the  greatest  liber- 
ality may  be  given  in  securing  an  education,  it  does  not 
require,  in  our  opinion,  that  any  strained  construc- 
tion should  be  placed  upon  the  sections  of  the  stat- 
ute above  referred  tOi  Section  91  says  that  the  pow- 
ers of  the  board  of  education  of  high  schools  shall  be 
the  same  as  that  of  school  directors.  Section  179  says 
that  school  directors  may  direct  what  other  branches 
shaH  be  taught  other  than  those  specifically  enumer- 
ated ;  and  also  says  that  the  voters  of  the  district  may 
by  vote  elect  to  establish  ''other  branches'*  than  those 
specified. 

The  proper  construction  to  be  given  this  section  is, 
that  the  directors  may  direct,  but  if  they  fail,  by  vote, 
at  the  annual  election,  the  voters  may  prescribe.  In 
other  words,  if  the  board  of  education  of  the  high 
school  do  not,  of  their  own  motion,  under  the  provi- 
sions of  section  179,  provide  for  manual  training  de- 
partment, then  the  voters  may  file  a  petition,  and  by  a 
majority  vote  compel  the  board  of  education  to  act. 

Under  this  view  of  the  law  controlling  this  case,  all 
of  the  provisions  of  the  school  law  here  involved  re- 
main a  consistent  whole. 

Entertaining  this  view  of  the  law,  the  action  of  the 
court  in  sustaining  the  demurrer  is  approved,  and  the 
judgment  is  affirmed. 

Ajjjirmed. 


Tolm  E.  Sichey,  Administrator,  Appellee,  v.  Terseyville  Dluminat- 

ing  Company,  Appellant. 

1.  ESlbctbicitt — MaWity  of  electric  company  for  hrohen  toires. 
Where  a  severe  wind  storm  displaced  an  electric  wire  on  private 
srounds,  which  later  broke  and  shortly  thereafter  caused  the  death 
of  plaintiff's  intestate,  a  boy  four  years  old,  eleven  hours  Interven- 
ing between  the  displacement  and  the  accident,  and  the  company  in 
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the  interim  had  no  knowledge  of  any  dangerous  condition,  its 
equipment,  insulation  and  operation  otherwise  being  in  good  con- 
dition and  the  current  normal,  it  is  not  guilty  of  negligence. 

2.  Electbicttt — reasonable  diligence  in  examining  ^res.  An 
electric  company  in  the  exercise  of  reasonable  diligence  is  not  re- 
quired to  search  remote  points  every  day  to  discover  the  condition 
of  its  wires. 

Appeal  from  the  Circuit  Court  of  Jersey  county;  the  Hoir.  Ownf 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  with  finding  of  fact  Opinion  filed  October 
15,  1912. 

Fbbns  &  SuMKEB,  for  appellant 
Edwabd  J.  Vaughn,  for  appellee, 

Mb.  Justice  Oeeighton  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  rendered  in  the 
Circuit  Court  of  Jersey  County  in  favor  of  the  ap- 
pellee administrator  and  against  the  appellant  com- 
pany. 

The  declaration  made  the  appellant  and  one  Anna 
E.  Cross  defendants^  and  contains  six  counts  charging 
the  appellant  with  negligence  in  operating  and  failing 
to  equip  its  electric  light  plant  with  suitable  and  suflS- 
cient  appliances,  and  in  negligently  permitting  same 
to  be  and  become  out  of  repair,  and  failing  to  properly 
construct  its  lines  and  wires,  but  permitted  them  to 
break  and  lie  upon  the  ground  while  charged  with 
electricity,  for  a  long  space  of  time,  after  notice,  where- 
by the  appellee's  intestate  was  injured  and  killed. 

Plea  of  the  general  issue  was  filed  by  appellant, 
and  also  by  its  codefendant,  Mrs.  Cross.  Upon  a  trial 
of  the  cause  the  verdict  of  the  jury  found  the  appel- 
lant company  guilty,  and  Mrs,  Cross  not  guilty.  Mo- 
tion for  new  trial  was  made  by  appellant  and  over- 
ruled, and  judgment  was  entered  upon  the  verdict  in 
the  sum  of  $1,000,  being  the  judgment  appealed  from. 

The  record  in  this  case  shows  that  the  appellant,  on 
the  seventh  day  of  August,  1911,  was  engaged  in  op- 
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erating  an  electric  light  plant  in  the  City  of  Jersey- 
ville,  and  in  furnishing  lights  to  the  city  and  citizens 
thereof.  Among  the  patrons  of  the  appellant  was. Mrs. 
Cross,  who  owned  and  occupied  property  within  the 
limits  of  said  city.  Her  house  was  wired  for  such 
lights,  and  the  wire  was  extended  from  there  to  her 
bam,  a  distance  of  about  seventy-five  to  one  hundred 
feet. 

The  record  further  shows  that  appellee's  intestate 
was  a  boy  between  four  and  five  years  of  age,  whose 
parents  lived  about  one  block  from  the  home  of  Mrs. 
Cross,  that  Mrs.  Cross  had  a  large  lawn  in  front  of 
her  residence,  with  croquet  grounds  thereon;  that  it 
was  the  custom  of  appellee's  intestate  and  other  chil- 
dren to  play  upon  the  premises  of  Mrs.  Cross;  that 
on  the  morning  of  the  seventh  day  of  August,  about 
the  hour  of  four  o  'clock,  a  severe  wind  storm  came,  and 
when  Mrs.  Cross  arose  that  morning  she  discovered 
that  the  electric  light  wire  extending  from  her  resi- 
dence to  the  barn  had  become  displaced  and  was  sag- 
ging; that  later  on  in  the  day  it  was  discovered  the 
wire  had  become  separated  near  the  bam  and  that  one 
piece  lay  upon  the  ground  near  the  bam  and  the  other 
coiled  up  lying  near  the  rear  of  the  residence ;  that  the 
deceased,  and  other  children  went,  as  usual,  that  fore- 
noon to  the  premises  of  Mrs.  Cross  to  play;  that 
Mrs.  Cross  and  family  were  arranging  to  leave  her 
home  for  the  day,  and  requested  the  children  to  go 
away,  and  that  they  did  so,  and  remained  away  until 
sometime  in  the  afternoon,  when  the  appellee's  intes- 
tate and  his  sister,  with  'other  children,  returned,  and 
while  they  were  playing  about  the  yard,  the  appellee's 
intestate  came  in  contact  with  the  broken  wire,  which 
had  remained  charged  with  electricity,  and  was  killed. 

There  is  no  evidence  of  any  kind  in  this  record  to 
show  that  appellant  knew  of  the  breaking  of  the  wire 
or  that  any  dangerous  condition  existed.  But  on  the 
contrary,  it  clearly  appears  from  the  evidence  of  the 
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superintendent  of  the  appellant,  that  the  first  knowl- 
edge appellant  had  of  the  breaking  of  the  wire  was 
abont  five  o'clock  in  the  afternoon,  after  the  death  of 
appellee's  intestate. 

The  record  herein  fails  to  disclose  the  exact  hour 
on  which  the  wire  fell  to  the  ground,  but  it  was  shown 
by  the  evidence  of  Mrs.  Ida  Scroggins  that  it  was  upon 
the  ground  at  about  the  hour  of  three  o'clock  in  the 
afternoon.  Mrs.  Cross  and  her  family  did  not  return 
until  after  the  accident. 

The  evidence  further  shows  that  the  plant  of  the  ap- 
pellant was  equipped  with  volt  meters  and  ampmeters, 
and  the  evidence  of  the  superintendent  shows  that 
there  had  been  no  overcharge  of  current,  and  that  the 
current  on  this  wire  was  normal. 

AH  of  the  witnesses  agree  in  stating  that  the  insula- 
tion upon  the  broken  wire  leading  from  the  house  to 
the  bam  was  good,  except  that  at  the  point  where  it 
was  broken  there  was  one-half  to  three-fourths  inches 
of  wire  exposed. 

In  our  view,  this  case  turns  upon  whether  or  not 
the  appellant  knew  of  the  broken  wire,  or,  by  the  ex- 
ercise of  reasonable  diligence  might  have  known  of  the 
defect 

As  we  have  said  above,  this  record  shows  the  appel- 
lant had  no  personal  knowledge  or  notice  of  the  defect, 
and  the  time  intervening  between  the  breaking  of  the 
wire  and  the  accident  could  not  have  exceeded  eleven 
hours,  and  most  likely,  did  not  exceed  two  or  three 
hours. 

We  are  inclined  to  the  opinion  that  the  exercise  of 
the  highest  degree  of  care  would  not  require  appel- 
lants to  search  the  remotest  points  of  their  line  and 
wires  every  day  to  discover  their  condition. 

The  request  for  the  peremptory  instruction,  made 
at  the  close  of  all  the  evidence,  directing  the  jury  to 
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find  the  defendant,  appellant  here,  not  guilty,  should 
have  been  allowed. 
For  the  error  indicated,  the  judgment  is  reversed. 

Judgment  reversed. 

Finding  of  fact.  We  find  as  a  fact  that  the  appel- 
lant is  not  guilty  of  the  negligence  charged  in  the 
declaration. 


The  People  of  the  State  of  Illiiiois,  Defendant  in  Error,  v.  Daniel 

T.  HcCarfhy,  Plaintiff  in  Error. 

1.  Criminal  law — duty  of  court  to  form  issue  before  trial.  It  is 
the  duty  of  the  court  upon  the  trial  of  aU  misdemeanor  cases  to 
require  the  defendant  to  plead,  or  to  incorporate  a  plea  of  not 
guilty  into  the  record,  and  thereby  make  an  Issue  before  trial. 

2.  Cbiminal  law — record  must  show  plea  of  not  guilty  was 
m^ide.  The  Criminal  Code,  dlv.  Ill,  §  3,  as  to  arraignment  and  plea, 
contemplates  an  arraignment  and  plea  of  not  guilty  before  trial 
and  before  a  conviction  can  be  sustained  In  a  misdemeanor  case 
the  record  must  show  that  an  issue  was  made  by  a  plea  of  not  guilty. 

3.  Cbiminal  law — when  absence  of  plea  of  not  guilty  is  not  cured. 
Where  it  is  alleged  in  a  motion  for  a  new  trial  that  a  plea  of  not 
guilty  had  not  been  entered  and  that  no  issue  had  been  formed,  an 
amendment  of  the  record  of  the  proceedings  in  the  trial  court  by  the 
entry  of  a  nunc  pro  tunc  order  stating  that  defendant  appeared  in 
open  court  and  "stated  he  was  ready  for  trial"  is  not  sufficient 
to  cure  the  defect 

Error  to  the  County  Court  of  McLean  county;  the  Hon.  Homes 
W.  Hall,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Reversed  and  remande4.    Opinion  filed  October  15,  1912. 

Mabtin  a,  Bbenkak  and  Fbank  Gillespie,  for  plain- 
tiff in  error. 

William  B.  Bach  and  James  0.  Eelby,  for  defend- 
ant in  error. 

Mr.  Justice  Cbeighton  delivered  the  opinion  of  the 
conrt. 
This  is  a  writ  of  error  to  the  McLean  County  Conrt, 


500  Appellate  Coubts  of  Illinois. 

People  y.  McCarthy,  176  111.  App.  499. 

sued  out  of  this  court  to  bring  before  us  the  record 
in  said  cause. 

The  plaintiff  in  error  was  indicted,  charged  with 
keeping  a  gaming  house  in  the  City  of  Bloomington, 
by  the  grand  jury  of  that  county,  and  the  indictment 
was  certified  to  the  county  court  for  trial. 

The  record  of  the  proceedings  in  the  said  county 
court  may  well  be  set  out  at  length,  as  there  is  a  con- 
troversy as  to  the  effect  thereof,  and  it  is  as  follows : 

''And  now  on  this  day,  (being  October  2, 1911)  come 
the  People,  by  their  attorney,  and  also  come  said  de- 
fendants Dan  McCarthy  and  Jobi  McCarthy,  by  their 
attorneys,  and  this  cause  coming  on  for  trial,  there- 
upon comes  a  jury,  twelve  good  and  lawful  men,  to- 
wit:  (Here  naming  them,)  who  are  elected,  tried  and 
sworn  to  well  and  truly  try  the  issues  herein  joined 
and  a  true  verdict  render  according  to  the  law  and  the 
evidence.  After  hearing  the  evidence  produced,  the 
arguments  of  counsel  and  the  instructions  of  the  court, 
the  jury  aforesaid  retire  in  charge  of  a  proper  oflScer 
to  consider  of  verdict.  After  deliberation,  the  jury 
return  into  court  with  the  following  verdict:  'We  the 
jury  find  Dan  McCarthy  guilty  of  keeping  a  gaming 
house,  as  charged  in  the  indictment,  and  the  defend- 
ant John  McCarthy  not  guilty.'  '* 

A  motion  for  new  trial  was  presented  assigning, 
among  other  things,  the  following:  "Sixth.  The 
court  improperly  allowed  the  case  to  proceed  to  trial, 
there  being  no  plea  of  not  guilty  entered  by  the  de- 
fendant, at  any  time,  either  by  himself  or  counsel. '^ 

"Seventh.  The  verdict  of  the  jury  and  all  proceed- 
ings had  in  the  trial  of  this  cause  are  "null  and  void," 
as  there  is  no  issue  formed;  and  the  defendant  not 
having  filed  or  entered  a  plea  of  not  guilty.*' 

Oh  the  third  day  of  November,  1911,  being  one  of 
the  days  of  the  said  term,  the  People  moved  the  court 
for  a  nunc  pro  tunc  order  to  amend  in  said  cause  "in 
accordance  with  the  actual  facts,  so  as  to  show  that 
prior  to  the  trial  by  jury  in  said  cause  the  defendant 
appeared  in  open  court  and  the  defendant,  then  and 
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there,  in  open  court,  by  counsel,  stated  that  he  was 
ready  for  trial,  thereupon  the  jury  was  empanelled.'* 
The  court  granted  said  motion  and  directed  the  rec- 
ord to  be  amended  accordingly.  Thereupon  the  mo- 
tion for  new  trial  was  overruled  and  judgment  was 
entered  upon  the  verdict,  to  all  of  which  defendant, 
plaintiff  in  error  here,  excepted. 

The  only  assignments  of  error  we  deem  it  necessary 
to  consider  in  connection  with  the  decision  of  this  case, 
are  those  relating  to  the  action  of  the  court  in  permit- 
ting the  defendant  to  be  put  upon  his  trial  without  a 
plea. 

Section  3,  of  division  III  of  the  Criminal  Code,  pro- 
vides that  upon  the  arraignment  of  a  prisoner  it  shall 
be  suflScient,  without  complying  with  any  other  form, 
to  declare  orally  by  himself  or  his  counsel,  that  he  is 
not  guilty;  which  plea  shall  be  immediately  entered 
upon  the  minutes  by  the  clerk,  and  the  mention  of  the 
arraignment  and  such  plea  shall  constitute  the  issue. 

Thus  it  will  be  seen  that  said  section  contemplates 
an  arraignment  and  plea  of  not  guilty  before  trial. 

We  may  reasonably  conclude  that  the  People  placed 
the  same  construction  upon  this  section  of  the  statute, 
otherwise  there  would  be  no  reason  for  the  nunc  pro 
tunc  curative  order  asked  for  and  made  by  the  court. 

Be  that  as  it  may,  it  seems  to  be  the  duty  of  the 
court,  upon  the  trial  of  all  misdemeanor  cases,  to  re- 
quire the  defendant  to  plead,  or  to  incorporate  a  plea 
of  not  guilty  into  the  record,  and  thereby  make  an 
issue  before  trial.  It  is  believed  this  holding  is  uni- 
form in  the  state.  An  issue  must  be  formed  before  a 
verdict  can  be  sustained.  That  issue  may  be  made  by 
arraignment  and  plea  of  not  guilty  or,  in  misdemeanor 
cases,  by  announcement,  orally  in  open  court,  that  the 
defendant  is  not  guilty ;  or,  where  the  defendant  stands 
mute,  the  court  may  enter  for  him  a  plea  of  not 
guilty.  But,  in  every  case,  before  a  verdict  can  be 
sustained  the  record  must  show  tfiat  an  issue  was 
made  by  a  plea  of  not  guilty.    Johnson  v.  People,  22 
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ni.  314;  Gould  V,  People,  89  HL  216;  Parkmson  v- 
People,  135  111.  403. 

It  is  contended  by  counsel  for  defendant  in  error 
People,  that  the  record  made  in  the  nunc  pro  tunc  or- 
der is  sufficient  to  cure  the  defect  complained  of  by 
plaintiff  in  error  in  this  respect. 

The  record,  as  amended,  discloses  the  fact  that  the 
plaintiff  in  error  then  and  there  appeared  in  open 
court  and  that  he,  then  and  there,  ^^  stated  he  was 
ready  for  trial.'* 

In  our  view  the  record  as  amended  by  the  nunc 
pro  tunc  order  is  not  sufficient  to  make  an  issue  of 
the  guilt  or  innocence  of  the  plaintiff  in  error,  as  re- 
quired by  the  statute.  It  may  reasonably  be  concluded 
that  what  the  jury  was  to  try  was  to  determine  the 
guilt  or  innocence  of  the  plaintiff  in  error  upon  the 
occasion  in  question,  and  that  the  issue  there  was  his 
guilt  or  innocence,  but  such  does  not  appear  from  the 
recitals  of  the  record ;  and  for  that  reason  the  motion 
for  new  trial  should  have  been  granted. 

For  the  error  above  stated  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the  said  court 
for  further  proceedings. 

Reversed  and  remanded. 


Everett  T.  Brown  et  al.,  Appellants,  v.  The  Hassaolinfletti  Bond- 
ing and  Insniance  Company  et  al.,  Appellees. 

1.  PBmciPAL  AND  BTJKETZ— construction  of  bond  limiting  time  to 
8ue.  A  clause  In  a  building  contractor's  bond  requiring  that  sntt 
thereon  must  be  brought  within  six  months  after  the  first  breach  of 
contract  Is  not  ambiguous  and  does  not  mean  the  first  breach  for 
which  damages  are  claimed,  and  on  a  failure  to  complete  the  bnUd- 
Ing  on  the  day  agreed,  limitations  commence  to  run  on  snch  day. 

2.  Principal  and  subett — general  rule  of  construction  of  tfonds. 
In  construing  a  contract  of  suretyship,  the  court  muBt  look  to  the 
language  of  the  contract  alone  to  determine  what  It  means,  niil< 
there  is  such  ambiguity  as  renders  It  doubtful  or  uncertain. 


Third  District — October,  1912.  503 

Brown  y.  Mass.  Bonding  and  Ins.  Co.,  176  111.  App.  502. 

■  '  ■  I. 

8.  PsnTdPAL  ASD  STTBETT — time  to  suc  may  he  limited.  A  surety 
has  a  legal  right  to  limit  the  time  within  which  suit  may  be  brought 
against  him,  and  when  he  does  so  by  a  provision  in  a  bond  the 
limitation  becomes  a  part  of  the  contract  and  should  be  enforced 
the  same  as  any  other  contract 

4.  Fbingipal  asd  subbty — that  entire  loss  may  not  he  determined 
does  not  preclude  running  of  limitations.  In  construing  a  clause 
in  a  building  contractor's  bond  requiring  that  suit  must  be  brought 
thereon  within  six  months  from  the  first  breach  of  contract  to 
mean  that  limitatlonB  commence  to  nm  from  the  day  the  building 
should  have  been  completed  and  not  from  the  first  breach  for 
which  damages  are  claimed,  it  is  immaterial  that  on  the  day  for 
the  completion  of  the  building  the  damages  could  not  be  definitely 
determined  or  recovered  for  the  whole  loss,  since  the  Practice  Act, 
section  85,  permits  the  recovery  of  subsequent  damages. 

Appeal  from  the  Circuit  Court  of  Macon  county;  the  Hon.  William 
G.  CocHAAN,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

Jack^  Deck  &  Whitfield,  for  appellants;  Freder- 
ick A.  Brown,  of  counsel. 

McGinley  &  Wiley,  for  appellee,  Massachusetts 
Bonding  &  Insurance  Co. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  suit  was  brought  by  the  appellants  against  the 
appellees,  in  the  Circuit  Court  of  Macon  County,  to 
recover  for  alleged  forfeiture  upon  a  surety  bond 
giveji  to  secure  the  performance  of  a  builder  *s  con- 
tract 

The  amended  declaration  contains  one  special  count, 
and  incorporates  therein  a  copy  of  the  builder's  con- 
tract and  the  surety  bond,  and  to  this  declaration  the 
appellees  filed  the  plea  of  the  general  issue  and  nine 
special  pleas.  Appellants  interposed  demurrers  to  all 
of  the  special  pleas.  The  court  sustained  the  demur- 
rers to  the  second,  third,  fifth,  sixth  and  seventh  spe- 
cial pleas  and  overruled  the  same  to  the  first,  fourth, 
eighth  and   ninth  special    pleas,  and  the    appellants 
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elected  to  abide  their  demurrers  to  said  first,  fourth, 
eighth  and  ninth  special  pleas,  whereupon  judgment 
was  entered  by  the  court  against  the  appellants  for 
the  costs,  and  thereupon  this  api)eal  was  perfected, 
thus  bringing  the  record  here  for  review. 

Under  the  view  we  take  of  this  case,  it  will  not  be 
necessary  to  consider  any  of  the  pleadings  further 
than  the  first  special  plea,  which  is,  in  substance,  as 
follows : 

**And  for  a  further  plea  in  this  behalf,  the  defend- 
ant, the  Massachusetts  Bonding  and  Insurance  Com- 
pany, says  that  the  plaintiffs  ought  not  to  have  their 
aforesaid  action  against  it,  the  defendant,  because  it 
says  the  plaintiflFs  did  not  commence  their  aforesaid 
action  against  it  on  or  before  the  expiration  of  six 
months  from  January  15,  1910,  but  on  the  contrary 
thereof,  commenced  their  said  action  on  the  4th  day 
of  October,  1910,  contrary  to  the  terms  and  conditions 
of  the  said  writing  obligatory;  and  this  defendant  is 
ready  to  verify, '*  etc. 

It  will  be  observed  that  this  plea  raises  the  question 
of  the  liability  of  the  appellee  company,  because  of  the 
failure  of  the  appellants  to  commence  this  suit  on  or 
before  the  expiration  of  six  months  from  January  15, 
1910,  same  being  the  date  when  all  work  under  the  con- 
tract was  to  have  been  completed.  The  language  of 
the  builder's  contract  on  this  point,  as  shown  by  the 
declaration  wherein  it  is  incorporated,  is,  **all  work 
on  this  contract  to  be  completed  by  the  15th  day  of 
January,  1910.'*  The  condition  of  the  bond,  which  is 
set  out  in  haec  verba  in  the  declaration,  so  far  as  it 
relates  to  this  question,  and  under  which  the  plea  un- 
der consideration  was  filed,  is  as  follows :  *  *  That  any 
suit  at  law,  or  proceeding  in  equity,  brought  on  this 
bond  to  recover  any  claim  hereunder,  must  be  insti- 
tuted within  six  months  after  the  first  breach  of  said 
contract. ' ' 

•  The  record  discloses  that  this  suit  was  brought  on 
the  fifth  day  of  October,  1910,  which  was  almost  nine 
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months  after  the  date  mentioned  as  the  date  for  the 
completion  of  the  whole  work  under  the  contract. 

Appellants  contend  that  the  clause  of  the  bond  re- 
quiring that  suit  must  be  brought  within  six  months 
after  the  first  breach  of  the  contract,  means  the  first 
breach  for  which  damj^es  are  claimed. 

We  must  look  to  the  language  of  the  contract  alone 
to  determine  what  it  means,  unless  there  is  such  ambi- 
guity as  renders  it  uncertain  or  doubtful.  There  is 
no  uncertainty  or  doubt  about  the  language  here  used. 
It  will  not  admit  of  two  constructions.  We  fail  to 
see  how  it  could  state  its  limitation  of  liability  in 
clearer  language.  The  rule  for  the  construction  of  con- 
tracts is  clearly  laid  down  in  the  case  of  Johnson  v. 
Humboldt  Ins.  Co.,  91  HI.  92,  and  is  stated  as  follows : 
*'The  intention  must  and  can  only  be  sought  in  the 
language  employed  in  the  instrument  itself,  and  from 
the  ordinary  or  popular  meaning  of  the  words  them- 
selves, unless  it  is  apparent  they  are  used  in  a  techni- 
cal or  particular  sense.** 

But  if  we  should  concede  the  interpretation  upon  the 
clause  of  the  surety  bond  urged  by  the  appellant,  that 
**it  means  the  first  breach  for  which  damages  are 
claimed,**  we  fail  to  see  how  it  would  be  to  their  ad- 
vantage, as  practically  all  of  the  long  list  of  damages 
as  alleged  in  the  declaration  resulted  from  a  failure 
to  complete  the  building  according  to  the  terms  of  the 
contract  on  or  before  the  15th  day  of  January,  1910, 
the  day  mentioned  for  the  completion  of  the  whole 
building. 

The  appellees  herein  had  a  legal  right  to  limit  their 
liability  to  any  time  in  their  undertaking,  and  when 
they  did  so,  the  limitation  became  a  part  of  the  con- 
tract of  indemnity  and  should  be  enforced  the  same  as 
any  other  contract. 

It  is  contended  by  appellants  that  at  the  time  men- 
tioned for  the  completion  of  the  building  in  the  con- 
tract, the  damages  could  not  be  definitely  determined 
nor  be  successfully  forced  by  suit  so  as  to  indemnify 
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appellants  against  their  whole  loss  sustained  by  the 
breach  in  the  bnilder^s  contract. 

In  this  respect  appellants  are  laboring  under  a  mis- 
apprehension of  the  law.  They  were  not  required  to 
ascertain  and  present  clainas  for  all  of  the  damages 
which  might  accrue  at  the  date  at  which  the  building 
was  to  be  completed.  If  there  was  a  single  breach  at 
that  time,  they  could  have  instituted  their  suit  under 
the  35th  section  of  our  Practice  Act,  which  is  as  fol- 
lows: '^In  actions  brought  on  penal  bonds,  condi- 
tioned for  the  performance  of  covenant,  the  plaintiff 
shall  set  out  the  conditions  thereof,  and  may  assign 
in  his  declaration  as  many  breaches  as  he  may  think 
fit;  and  the  jury  whether  on  trial  of  the  issue  or  of 
inquiry,  shall  assess  the  damages  for  so  many  breaches 
as  the  plaintiff  shall  prove,  and  the  judgment  for  the 
penalty  shall  stand  as  a  security  for  such  other 
breaches  as  may  afterwards  happen,  and  the  plaintiff 
may  at  any  time  aiPterwards  sue  out  a  writ  of  inquiry 
to  assess  damj^es  for  the  breach  of  any  covenant  or 
covenants  contained  in  such  bond,  subsequent  to  the 
former  trial  or  inquiry,^'  etc. 

Thus  it  will  be  seen  appellants  were  entitled  to  sue 
at  any  time  within  six  months  of  the  first  breach, 
whether  that  be  a  failure  to  complete  the  building 
within  the  time  specified  in  the  contract,  or  in  any 
other  respect,  and  could  have  recovered  and  thereaf- 
ter might  have  sued  out  writs  of  inquiry  and  assigned 
subsequent  breaches.  Dent  v.  Davidson,  52  HI.  109 
and  McDole  v.  McDole,  106  HL  452.  The  failure  of  the 
appellants  to  avail  themselves  of  the  plain  provisions 
of  the  statute  cannot  be  offered  as  a  reason  for  deny- 
ing to  the  appellees  the  benefit  of  the  limiting  clause 
of  their  contract 

In  support  of  the  views  herein  expressed,  we  cite, 
Lesher  v.  U.  S.  Fidelity  &  Guaranty  Co.,  239  HL  502, 
aff'g  144  HI.  App.  632.  These  authorities  discuss 
fully  all  of  the  issues  raised  in  this  case,  and  in  those 
cases  the  pleadings  were  identical  with  those  herein. 
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An  examination  of  them  will  disclose  that  they  clearly 
sustain  the  action  of  the  trial  judge  in  this  case,  in 
overruling  the  demurrers. 

For  the  reasons  given  the  action  of  the  trial  judge 
is  approved  and  the  judgment  affirmed. 

Afflrmed. 


The  Seinhart  Oiocer  Company^  AppeUee,  v.  The  Benld  Ueroantile 

Company,  Appellant 

1.  Pabtnisshif — constructive  notice  of  retirement  i8  not  suffi- 
cient. It  would  seem  that  constructiye  notice  to  a  person  Belling 
goods  to  a  firm  of  the  retirement  of  a  partner  will  not  relieve  such 
partner  of  liability. 

2.  Pabtnebshif — when  seller  is  not  put  upon  notice  of  vHthdraioal 
of  partner.  Where  a  person  selling  goods  to  a  firm  has  no  actual 
knowledge  of  the  retirement  of  a  partner  and  the  business  is  car- 
ried on  in  the  same  firm  name,  in  the  same  place  and  under  the 
same  general  management  as  before,  the  fact  that  the  remaining 
partner  was  an  active  member  of  the  firm  after  the  retirement  of 
the  other  partner  and  took  part  in  the  management  and  control 
of  the  business  is  not  a  circumstance  tending  to  put  the  seller  upon 
notice  of  the  withdrawal  of  the  partner. 

8.  Pabtkebship — notice  must  be  given  of  ivitMratoal  of  partner. 
Where  a  member  of  a  firm  performing  only  the  duty  of  posting 
up  the  books  is  Introduced  to  a  traveling  salesman  as  a  partner 
and  so  reports  himself  to  a  mercantile  agency,  and  after  such  part- 
ner's withdrawal  from  the  firm  the  salesman  sees  him  at  the  firm's 
place  of  business  and  is  not  informed  of  the  withdrawal,  the  with- 
drawing partner  is  liable  for  goods  sold  by  the  salesman  to  the  firm 
after  his  retirement.  ^ 

Appeal  from  the  Circuit  Court  of  Macoupin  county;  the  Hon. 
RosntT  B.  Shiblet,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  16,  1912. 

Edw.  0.  Knotts  and  Peebles  &  Peebles,  for  appel- 
lant 0.  E.  Eagle. 

VicTOB  Hemphill  and  W.  E.  P.  Andebson,  for  ap- 
pellee. 
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Mb.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit,  brought  in  the  Ma- 
coupin Circuit  Court  by  the  appellee  against  C.  B. 
and  F.  W.  Eagle,  doing  business  under  the  firm  name 
and  style  of  Benld  Mercantile  Company.  The  decla- 
ration consisted  of  the  common  counts  for  goods  sold 
and  delivered,  with  affidavit  of  merit  attached.  The 
plea  of  the  general  issue  and  the  sworn  plea  of  C.  B. 
Eagle  denying  that  he  was  a  partner  and  should  not 
be  sued  as  such,  were  filed  to  the  declaration,  upon 
which  issue  was  joined  and  the  cause  heard,  by  agree- 
ment by  the  court,  without  the  intervention  of  a  jury. 

The  court  found  the  issues  for  the  appellee  and 
against  both  the  defendants,  and  entered  judgment  in 
the  sum  of  three  hundred  and  twenty-four  dollars 
against  both  defendants  below.  From  this  judgment 
the  said  C.  B.  Eagle  has  perfected  this  appeal. 

The  principal  errors  assigned  and  complained  of  by 
the  appellant  are  as  to  the  action  of  .the  court  in  re- 
fusing to  hold  as  the  law  applicable  to  the  case  propo- 
sitions of  law  asked  by  said  appellant,  and  the  action 
of  the  court  in  rendering  judgment  against  the  appel- 
lant, C.  E.  Eagle. 

The  propositions  of  law  which  the  appellant  con- 
tends the  court  erred  in  refusing  to  hold  as  the  law 
are  as  follows: 

**The  court  holds  in  this  case  that  the  facts  and 
circumstances  introduced  in  evidence  in  this  case  show 
constructive  notice  of  the  retirement  of  the  defend- 
ant, C.  B.  Eagle,  from  the  partnership  firm  doing  busi- 
ness as  The  Benld  Marcantile  Company,  to  the  plain- 
tiff in  this  action. ' '  *  *  The  Court  holds  that  before  the 
plaintiff  in  this  action  can  recover  from  the  defendant 
it  must  be  shown  by  competent  evidence  that  the  items 
sued  for  were  furnished  by  the  plaintiff  to  the  Benld 
Mercantile  Company  upon  the  faith  of  the  fact  that 
the  defendant,  C.  B.  Eagle,  was  a  partner  in  said  firm; 
and  that  there  is  no  competent  proof  in  this  case  of 
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that  fact/'  **The  court  holds,  that  knowledge  of  any 
circumstances  that  would  put  a  man  upon  inquiry  will 
be  sufl5cient  to  charge  him  with  notice  of  such  facts  as 
his  inquiries  would  have  disclosed  with  reference  to 
the  retirement  of  a  partner  from  a  partnership  firm; 
and  in  this  case  the  travelling  salesman  of  the  plain- 
tiff corporation  had  knowledge  of  facts  in  this  case, 
as  shown  by  the  evidence  in  this  case,  sufiBcient  as  mat- 
ter of  law,  to  charge  him  with  actual  notice  of  the  re- 
tirement of  C.  E.  Eagle  as  a  partner  in  the  Benld  Mer- 
cantile Company. '* 

We  fail  to  find  any  reversible  error  in  the  action  of 
the  trial  judge  in  refusing  to  hold  as  law  the  proposi- 
tions so  asked  by  appellant,  and  our  view  with  rela- 
tion to  the  law  applicable  to  the  propositions  of  law, 
will  be  more  fully  stated  in  passing  upon  the  other 
error  assigned  upon  this  record. 

The  remaining  error  assigned,  that  the  court  erred 
in  rendering  judgment  against  the  appellant  C.  E. 
Eagle,  requires  a  statement  of  the  facts  proven  upon 
the  hearing,  and  they  are,  in  substance  as  follows : 

In  May,  1909,  F.  W.  Eagle  and  appellant,  C.  R 
Eagle,  engaged  in  the  grocery  business  as  equal  part- 
ners, under  the  firm  name  of  The  Benld  Mercantile 
Company,  in  Benld,  Illinois,  and  purchased  goods 
from  the  appellee  company,  through  their  salesman, 
Mr.  Gum,  and  appellee  continued  from  that  time  on 
to  be  a  correspondent  of  the  said  firm,  and  when  the 
salesman  of  appellee  was  taking  one  of  his  first  orders 
from  the  said  Benld  Mercantile  Company,  the  appel- 
lant, C.  E.  Eagle,  was  present  and  was  then  introduced 
to  the  salesman,  as  a  member  of  the  firm.  On  July 
2,  1909,  the  appellant,  C*  E.  Eagle,  sold  his  interest  in 
said  business  to  his  brother,  P.  A.  Eagle.  During  the 
time  C.  E.  Eagle  was  a  member  of  said  firm  he  was 
employed  as  cashier  of  a  bank,  and  he  performed  no 
duties  of  the  character  of  manager,  clerk,  salesman, 
buyer,  or  otherwise,  except  that  after  banking  hours 
he  posted  up  the  books  of  the  firm. 
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Shortly  after  engaging  in  the  grocery  business,  and 
before  selling  his  interest  therein  to  this  brother,  ap- 
pellant, C.  E.  Eagle,  as  reporter  for  E.  G.  Dun  &  Co., 
gave  the  names  of  the  members  of  the  firm  of  the  Benld 
Mercantile  Company,  and  he  included  his  own  name 
therein.  He  afterwards  made  a  report  for  the  same 
agency,  in  which  he  stated  he  had  no  interest  in  the 
business,  but  the  date  of  that  report  is  not  definitely 
given. 

When  the  salesman  of  appellee  was  making  his  reg- 
ular semi-monthly  trips  to  Benld  after  July  2,  1909, 
he  would  frequently  see  appellant,  C.  E.  Eagle,  at  the 
place  of  business  of  the  company,  and  C.  E.  Eagle  did 
not  at  any  time  mention  the  fact  to  the  salesman  of 
his  withdrawal  from  the  firm,  nor  did  he  ever  give 
notice  to  appellee  of  such  withdrawal,  until  long  af- 
ter the  debt  in  question  had  been  contracted,  and  only 
shortly  before  this  suit  was  instituted. 

It  further  appears  from  the  evidence  in  behalf  of 
appellee  that  it  relied  upon  the  fact,  in  extending 
credit  to  the  firm,  that  C.  E.  Eagle  was  a  member  of 
the  firm  and  was  so  reported  in  the  report  of  E.  G. 
Dunn  &  Company  to  them,  and  that  no  notice,  person- 
ally or  otherwise,  of  the  withdrawal  of  C.  E.  Eagle 
from  the  firm,  was  ever  given  it  until  long  after  the 
debt  in  question  had  been  contracted,  and  just  a  short 
time  before  the  suit  was  brought. 

The  rule  requiring  a  partner,  upon  his  with- 
drawal from  a  partnership,  to  give  notice  of  the  with- 
drawal to  all  regular  correspondents  in  order  to  re- 
lieve himself  from  future  liability,  seems  to  be  well 
settled.  It  is  clearly  stated  in  the  case  of  Holtgreve 
V.  Wintker,  85  111.  470,  in  the  following  language: 
*  *  The  rule  of  law  is  undoubtedly  that,  where  a  change 
takes  place  in  a  firm,  by  some  members  retiring,  and 
where  the  same  firm  name  is  still  used,  such  retiring 
members  can  only  relieve  themselves  from  liability 
by  giving  actual  notice  of  such  fact  to  persons  accus- 
tomed to  deal  with  the  firm,  and  who  may  continue  to 
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do  SO.  Ab  to  them,  the  partnership  is  presumed  to 
continue  the  same  as  it  was  when  they  commenced  to 
deal  with  it,  until  they  in  some  way  have  actual  notice 
a  change  has  taken  place.  It  is  apprehended  it  makes 
no  difference  how  such  notice  is  given,  whether  by  the 
retiring  members  or  by  any  other  means,  so  that  ac^ 
tual  notice  of  the  dissolution  of  the  firm  is  brought 
home  to  the  former  correspondents.'* 

Thus  it  will  be  seen  that  in  order  for  the  appellant, 
C.  B.  Eagle,  to  relieve  himself  from  further  liability 
to  appellee,  after  his  withdrawal  from  the  firm,  it 
was  his  duty  to,  in  some  manner,  give  actual  notice 
to  appellee  of  such  withdrawal.  Constructive  notice 
seems  not  to  be  sufficient,  but,  whether  so  or  not,  it 
appears  from  the  record  in  this  case  that  appellee  had 
no  notice,  constructive  or  otherwise,  of  the  with- 
drawal of  C.  E.  Eagle,  from  the  firm  until  long  after 
the  debt  here  sued  for  had  been  contracted. 

It  is  contended  that  the  fact  P.  A.  Eagle  was  an  ac- 
tive member  of  the  firm  after  July  2,  1909,  and  took 
part  in  the  management  and  control  of  the  business, 
should  be  considered  as  a  circumstance  tending  to  put 
appellee  upon  notice  of  the  withdrawal  of  C.  B.  Eagle 
from  the  firm.  Under  the  rule  laid  down  in  the  case 
just  above  quoted  from,  slight  circumstances  of  this 
character  would  not  be  sufficient  to  put  appellee  upon 
notice,  particularly  so  when  the  business  was  carried 
on  in  the  same  firm  name,  in  the  same  place  and  under 
the  same  general  management  as  before. 

Finding  no  error  in  the  record  of  reversible  charac- 
ter, we  feel  constrained  to  affirm  the  judgment;  and 
the  judgment  of  the  circuit  court  is  affirmed. 

AiJirmed. 
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Village  of  Harvel,  Appellant,  v.  T.  E.  UcGlafhlin,  Appellee. 

1.  Appeals  and  EutoBS — substantial  justice  notwithstanding 
errors.  Courts  of  review  reverse  only  for  such  errors  as  may  kaye 
been  prejudicial  to  the  complaining  party,  and  as  no  number  of 
errors  can  be  said  to  be  prejudicial  to  a  party  where  the  judgment 
upon  conceded  facts  is  the  only  one  that  could  be  rendered  and 
another  trial  must  result  in  the  same  way,  where  it  appears  from 
the  whole  record  that  substantial  Justice  has  been  done  between 
the  parties,  a  judgment  will  not  be  reversed,  even  though  errors 
intervened  in  the  giving  and  refusing  of  instructions. 

2.  Ginis  AND  VILLAGES — persons  subject  to  street  labor.  Defend- 
ant is  not  an  able-bodied  man  who  may  be  legally  required  to  per- 
form street  labor  under  the  terms  of  a  village  ordinance  where  he  is 
suffering  from  a  pulmonary  disease  that  produces  hemorrhage, 
coughing  and  shortness  of  breath. 

Appeal  from  the  Circuit  Court  of  Montgomery  county;  the  Hon. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    Affirmed.    Opinion  filed  October  15,  1912. 

F.  M.  Bamet  and  Hill  &  Bullington,  for  appellant. 
E.  A.  Cbbss  and  H.  A.  Sawybb,  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
court. 

This  suit  was  commenced  before  a  justice  of  the 
peace  by  the  appellant  village,  against  the  appellee, 
to  recover  under  an  ordinance  of  such  village,  for  the 
alleged  failure  of  the  appellee  to  work  upon  its  streets, 
after  notice  served. 

The  ordinance  in  question  provides  that  every  able- 
bodied  male  inhabitant  of  the  village,  above  the  age  of 
twenty-one  and  under  the  age  of  fifty  years,  shall  labor 
upon  the  streets  of  the  village  at  least  two  days  each 
year,  or  pay,  in  lieu  thereof,  $1.50. 

In  the  trial  before  the  justice  of  the  peace  the  issue 
was  found  for  the  appellee,  and  an  appeal  was  taken 
to  the  Circuit  Court  of  Montgomery  County,  where 
the  case  was  again  heard  and  a  verdict  returned  find- 
ing the  issues  for  the  appellee.  A  motion  for  new  trial 
was  made  and  overruled  and  judgment  rendered  upon 
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the  verdict  of  the  jury;  and  this  appeal  has  been  per- 
fected. 

A  reversal  is  sought  because  of  erroneous  instruc- 
tions given  for  the  appellee,  and  the  refusal  of  proper 
instructions  asked  on  behalf  of  the  appellant.  In- 
struction No.  1,  given  at  the  request  of  the  appellee, 
is  subject  to  criticism,  and  instructions  numbered  1 
and  2,  as  asked  by  appellant  and  refused  by  the  court, 
were  proper  and  should  have  been  given. 

For  these  errors  in  rulings  upon  the  instructions 
above  mentioned,  the  judgment  should  be  reversed,  un- 
less we  can  say  from  the  whole  record,  that  substan- 
tial justice  has  been  done. 

The  facts  disclosed  by  the  evidence  in  the  record  are, 
substantially,  as  follows :  In  the  year  1911  the  appel- 
lee was  a  resident  of  the  appellant  village,  was  above 
the  age  of  twenty-one  and  under  fifty  years,  and  his 
name  appeared  upon  the  roll  of  able-bodied  male  citi- 
zens eligible  to  labor  upon  appellant's  streets.  On  the 
eighth  day  of  September  of  said  year,  appellee  was 
served  with  a  proper  notice  requesting  him  to  appear 
at  a  designated  place  and  time,  to  perform  two  days' 
road  labor,  or  to  commute  same  by  a  cash  payment. 
At  the  time  of  the  service  of  this  notice,  appellee  pre- 
sented a  certificate  of  a  practicing  physician,  dated 
the  same  day,  which  certified  that  he,  the  physician, 
had  examined  and  prescribed  for  appellee,  and  ad- 
vised him  against  performing  any  hard  labor. 

Upon  the  trial  of  the  cause  in  the  circuit  court,  the 
evidence  disclosed  the  fact  that  appellee  had  been  suf- 
fering from  some  throat  or  lung  trouble  for  a  num- 
ber of  years,  and  was  subject  to  a  cough,  and  at  times 
had  hemorrhage.  These  facts  were  testified  to  by  Dr. 
W.  H,  Mercer  and  five  other  witnesses,  some  of  whom 
roomed  with  appellee,  one  of  whom  was  his  partner, 
and  by  others  who  saw  him  frequently. 

It  further  appeared,  that  during  the  summer  and 
fall  of  1911,  appellee  would  take  spells  of  coughing  at 
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night,  and  wonld  expectorate  blood;  and  Dr.  Mercer 
further  testified  that  when  he  prescribed  for  him  on 
the  eighth  day  of  September,  1911,  he  was  then  suf- 
fering from  an  attack  of  malaria,  weakness  of  lungs 
and  shortness  of  breath.  The  evidence  also  disclosed 
that  during  the  spring  and  summer  of  that  year  he 
worked  at  painting  and  other  labor  for  different  per- 
sons at  intervals,  perhaps  half  of  the  time;  but  upon 
several  occasions  he  became  sick  and  returned  to  his 
home  unable  to  work. 

Under  this  state  of  facts  was  appellee  an  able-bodied 
man  and  legally  required  to  perform  street  labor, 
and  was  the  verdict  of  the  jury  and  the  judgment  of 
the  court  supported  by  the  proofs  disclosed! 

We  are  at  a  loss  to  perceive  how  the  jury  could 
have  found  a  different  verdict  than  the  one  returned 
by  it. 

While  it  may  be  said,  and  correctly  so^  that  in  or- 
der to  be  liable  for  street  labor  under  the  ordinance 
in  question  a  man  need  not  be  physically  perfect,  it 
certainly  cannot  be  said  that  a  man  suffering  from  a 
pulmonary  disease  that  produced  hemorrhage  and 
shortness  of  breath,  accompanied  by  coughing  and  the 
expectoration  of  blood  at  times,  is  an  able-bodied  man. 

In  this  case  we  feel  that  substantial  justice  has  been 
done  by  the  verdict  and  judgment  below,  and  that  any 
other  judgment  would  be  unjust  to  the  appellee. 

The  rule  of  law  is  well  settled  that,  if  from  an  in- 
spection of  the  record  it  appears  that  substantial  jus- 
tice has  been  done  between  the  parties,  the  judgment 
should  not  be  reversed,  even  though  it  should  be  con- 
ceded that  error  intervened  in  the  giving  and  refusing 
of  instructions.  In  the  case  of  Heckle  v.  Grewe,  125 
111.  58,  the  supreme  court  used  the  following  language: 
**  Courts  of  review  reverse  only  for  such  errors  as  may 
have  been  prejudicial  to  the  complaining  party,  and 
certainly  no  error  or  number  of  errors  can,  with  any 
propriety,  be  said  to  prejudice  a  party,  when  it  is 
clear,  as  it  is  here,  that  the  judgment  upon  the  con- 
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ceded  facts  is  the  only  one  that  could  properly  be 
rendered,  and  that  another  trial  would  therefore  nec- 
essarily result  the  same  way. ' ' 

This  principle  of  law  has  met  with  the  approval  of 
this  court  also,  in  the  following  cases:  Berry  v.  Illi- 
nois Cent.  R.  Co.,  92  111.  App.  488;  Lord,  Storey  & 
Co.   V.  HoUis  &  Duncan,  86  111.  App.  241. 

It  is,  therefore,  our  duty  to  aflSrm  this  judgment, 
notwithstanding  the  erroneous  instructions  men- 
tioned. 

Aifirmed. 


Barrej  M.  Bnnui,  Appellant,  v.  George  L.  Eimber,  Appellee. 

BouNDABiEs — restoring  original  survey.  The  Acts  of  May  10, 
1901,  and  May  27,  1911,  providing  for  the  permanent  survey  of 
lands,  confer  no  power  upon  the  commissioners  to  run  new  boundary 
lines,  but  their  duty  is  simply  to  ascertain  as  near  as  possible  lost 
corners,  and  to  retrace  and  to  re-establish  the  lines  of  the  original 
United  States  survey  and  those  by  which  purchasers  have  been 
influenced  and  governed  in  previous  conveyances. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.    Opinion  flled  October  15,  1912. 

M.  T.  Layman,  for  appellant. 

KiBBY,  Wilson  &  Baldwin,  for  appellee. 

Mb.  Justice  Cbbighton  delivered  the  opinion  qf  the 
court. 

A  petition  was  filed  in  the  Circuit  Court  of  Morgan 
County,  under  the  act  providing  for  the  permanent 
survey  of  lands,  and  in  such  petition  the  appellant  sets 
forth  that  he  owns  lot  No.  10,  and  the  appellee  lot 
No.  9,  in  Block  21  of  the  original  plat  of  the  City  of 
Waverly,  in  said  Morgan  County,  and  that  the  lines 
and  corners  of  said  lots  are  in  dispute  and  unsettled, 
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and  prays  for  the  appointment  of  a  board  of  survey- 
ors to  permanently  establish  the  corners  and  boundary 
lines  between  said  lots,  in  the  manner  provided  by 
statute. 

Due  notice  was  given  the  appellee  and  he  appeared 
and  filed  a  demurrer  to  said  petition.  The  court  sus- 
tained the  demurrer,  and  appellant  elected  to  stand 
by  his  petition,  and  thereupon  the  court  entered  judg- 
ment against  appellant  for  the  costs  of  suit,  and  ap- 
pellant prayed  for  and  perfected  this  appeal. 

The  question  to  be  here  considered  is  whether  or  not 
the  trial  court  erred  in  sustaining  the  demurrer  to 
this  petition. 

It  will  be  observed  that  the  petition  does  not  allege 
that  any  survey  had  ever  been  made  of  the  lots,*or  that 
the  corners  and  boundary  lines  of  the  lots  had  been 
theretofore  surveyed  and  established  by  the  govern- 
ment or  other  authority,  but  rests  his  case  upon  his 
right  to  have  a  board  of  surveyors  appointed  by  the 
court  to  survey  and  establish  the  comers  and  boundary 
lines  because  such  corners  and  boundary  lines  **are 
in  dispute  and  unsettled.*' 

The  act  to  provide  for  the  permanent  survey  of 
lands,  approved  May  10,  1901,  was  amended,  as  to 
section  2,  by  the  general  assembly  May  27,  1911,  in 
force  July  1,  1911.  Such  section,  as  amended,  is  a 
re-enactment  of  section  2  of  1901,  except  as  to  the 
method  of  giving  notice.  Hence  the  Act  of  1901,  with 
the  exception  of  the  direction  as  to  notice,  is  still  in 
full  force  and  effect. 

The  statute  under  consideration  provides  in  section 
1  how  adjoining  owners  of  lands  may,  by  agreement, 
have  the  boundary  lines  and  comers  of  their  lands 
permanently  fixed. 

Section  2  provides  that  proprietors  owning  adjoin- 
ing lands,  the  corners  and  boundaries  whereof  are 
lost,  destroyed  or  in  dispute,  or  who  are  desirous  of 
having  the  corners  and  boundaries  re-established  and 
who  will  not  enter  into  an  agreement  as  provided  in 
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section  1  of  the  act,  may  lawfully  cause  a  notice  in 
writing  to  be  served  upon  adjacent  owners,  as  pro- 
vided in  the  act,  that  application  will  be  made  to  the 
circuit  court  to  have  a  commission  of  surveyors  to  per- 
manently establish  the  comers  and  boundaries  of  their 
lands. 

Section  3  of  the  act,  provides  for  the  appointment 
of  three  surveyors  who  shall  proceed  to  make  said 
survey  and  report  their  proceedings,  accompanied  by 
a  plat  and  survey,  and  the  surveyors  shall  have  power 
to  administer  oaths  and  take  and  report  the  evidence 
so  taken  of  any  person  who  may  be  able  to  identify 
any  original  government  comer  or  other  legally  es- 
tablished comer,  government  line,  tree,  noted  object, 
stone  or  monument  having  been  in  existence  over 
twenty  years,  and  recognized  as  an  original  govern- 
ment comer  by  the  adjoining  property  owners. 

The  statute  of  to-day  appears  to  be,  in  all  respects, 
the  same  as  the  Act  of  1869,  except  as  to  the  manner 
of  giving  notice,  and  the  notice  in  the  case  at  bar  is 
not  in  question. 

In  the  case  of  Martz  v.  Williams,  67  111.  306,^  the 
court,  in  construing  section  2  of  the  Act  of  1869,  says : 
'*  Section  2  of  the  Act  of  1869,  under  which  the  pro- 
ceedings were  had,  provides  the  manner  by  which  to 
re-establish  comers  and  boundaries  lost,  destroyed  or 
in  dispute.  It  nowhere  confers  power  on  the  com- 
missioners to  establish  new  corners  or  run  new  boun- 
dary lines,  but  simply  to  re-establish  those  once  es- 
tablished by  the  United  States,  the  original  proprie- 
tors, and  by  which  comers  and  boundary  lines  they 
sold  and  conveyed  the  same  to  the  several  purchas- 
ers. ' ' 

Section  2  of  the  Act  of  1869  was  again  construed 
by  our  supreme  court  in  the  case  of  Irvin  v.  Rotramel, 
68  ni.  11,  where  it  was  said:  **We  had  occasion,  in 
the  case  of  Martz  v.  Williams,  67  111.  306,  to  give  our 
views  at  some  length  on  the  object  and  purpose  of 
this  act,  and  to  express  the  opinion  it  was  not  the  prov- 
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ince  of  the  commission  to  make  new  corners  and  new 
lines  as  boundaries,  but  to  establish  old  comers  and 
retrace  old  lines — those  corners  and  lines  once  estab- 
lished by  the  United  States  surveys,  by  which  parties 
purchasing  land  of  the  government  were  influenced 
and  governed.  We  held  it  was  incumbent  on  the  com- 
missioners, acting  under  this  statute,  to  ascertain  the 
lines  and  comers,  as  near  as  possible,  according  to 
the  government  survey  as  actually  made,  without  re- 
gard to  any  mistake  the  surveyors  may  think  there 
may  have  been  in  the  original  survey  as  it  was  actually 
made. '  * 

The  same  construction  of  the  section  is  adopted  in 
the  case  of  AUmon  v.  Stevens,  68  111.  89,  where  the 
court  holds  that :  surveyors  appointed  under  the  Act 
of  1869,  which  provides  for  the  permanent  survey  of 
lands,  have  no  power  to  establish  new  corners  or  lines. 
They  are  only  authorized  to  ascertain  original  comers 
and  lines  and  re-establish  them. 

By  reference  to  the  case  of  Krause  v.  Nolte,  re- 
ported in  217  111.  300,  it  will  be  observed  that  the  court 
in  construing  section  2  of  the  Act  of  1901  said:  **It 
is  evident  from  this  section,  and  indeed  from  the  whole 
tenor  of  the  act,  its  object  is  to  provide  means  by 
which  lost  comers  may  be  restored  and  placed  where 
they  properly  belong  according  to  the  original  sur- 
vey. ' ' 

In  Schrader  v.  Kehr,  234  IlL  205,  the  court,  in  pass- 
ing upon  the  Act  of  1901,  found  it  to  be  practically 
the  same  as  the  Act  of  March,  1869,  and  adopted  the 
same  construction  as  announced  in  all  the  cases  above 
cited,  and  said:  **It  (the  act)  nowhere  confers  power 
on  the  commissioners  to  establish  new  comers  or  run 
new  boundary  lines,  but  simply  to  re-establish  those 
once  established  by  the  United  States.*' 

The  petition  herein  does  not  allege  that  the  comers 
and  boundaries  of  the  lots  have  ever  been  established, 
nor  does  it  pray  to  have  them  ascertained  and  re- 
established. 
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Without  reference  to  other  objections  raised  by  ap- 
pellee, we  regard  this  as  suflBcient  to  sustain  the  rul- 
ing of  the  court  below,  and  the  judgment  is,  therefore, 
affirmed 

Affirmed. 


The  American  Laundry  Haohinery  Company,  Appellee,  v.  Osoar 

N.  Barr,  Appellant. 

1.  Dismissal — voluntary.  On  asBumpsit  upon  an  open  account 
for  certain  machinery  furnished,  where  defendant  alleges  breach  of 
warranty  as  to  a  machine  and  that  It  is  of  no  value,  it  is  the  duty 
of  court  under  the  Practice  Act,  9  39,  to  allow  plaintiff  on  motion 
after  the  evidence  is  heard  to  dismiss  the  part  of  the  account  re- 
lating to  the  alleged  defective  machine. 

2.  iNSTBUCTioNs — effect  of  dismissal.  Where  a  portion  of  an 
open  account  sued  on,  to  which  special  pleas  of  breach  of  warranty 
and  set-off  are  filed,  is  dismissed  on  motion,  instructions  are  proper 
which  provide  that  upon  such  pleas  and  issues  the  jury  must  find 
for  plaintiff  and  that  the  only  issue  is  whether  recovery  can  be  had 
on  the  part  of  the  account  not  dismissed. 

3.  Set-off — pleading.  A  plea  Is  defective  which  offers  to  set 
off  unliquidated  damages  growing  out  of  a  breach  of  contract,  but 
does  not  show  that  it  grew  out  of  and  was  a  part  of  the  contract 
sued  on. 

4.  Damages — unliquidated  defined.  Unliquidated  damages  are 
damages  which  cannot  be  ascertained  by  a  computation  or  calcula- 
tion. 

6.  Damaoss — tohen  sePoff  deals  with  unliquidated.  In  an  action 
on  an  account  for  machines  furnished,  pleas  of  set-off  deal  with 
unliquidated  damages  where  they  aver,  respectively,  breach  of  ex- 
press and  implied  warranties  as  to  a  machine  and  claim  damages. 

6.  Setoff — effect  of  dismissal  of  part  of  declaration.  Where  an 
account  is  sued  on  and  the  part  thereof  to  which  set-off  is  pleaded 
for  alleged  breach  of  warranties  and  failure  of  consideration  is 
dismissed,  defendant  is  not  entitled  to  urge  his  plea  of  set-off  against 
the  remainder  of  the  account. 

Appeal  from  the  Circuit  Court  of  Morgan  county;  the  Hon.  Owen 
P.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Affirmed.  Opinion  filed  October  15,  1912. 
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W.  E.  Thomson  and  J.  0.  Pbibst,  for  appellant. 
Bellatti,  Babnes  &  BEiJiATTi,  toT  appellee. 

Mr.  Justice  Cbbighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  commenced  in  the 
Circuit  Court  of  Morgan  County  by  the  appellee 
against  the  appellant  upon  an  open  account.  The 
declaration  consisted  of  the  common  counts  and  con- 
tained a  copy  of  the  account  sued  on. 

The  account  sued  on  consisted  of  a  bill  contracted 
on  the  23rd  day  of  October,  1907,  and  billed  out  on 
November  30, 1907,  aggregating  the  sum  of  $1,469  and 
being  wholly  laundry  appliances,  and  various  other 
items  of  laundry  machinery  and  appliances  of  vari- 
ous other  dates  for  the  years  1908  and  1909,  amount- 
ing to  about  $199.67,  and  upon  the  account  stated  ap- 
pears a  long  list  of  credits. 

To  the  declaration  was  filed  the  plea  of  the  general 
issue  and  five  special  pleas,  and  issue  was  thereupon 
joined.  The  first  special  plea  avers,  in  substance, 
that  the  conveyor  dry  room  was  warranted  to  appel- 
lant and  proved  to  be  worthless,  of  no  value,  and  that, 
therefore,  the  consideration  failed.  The  second  spe- 
cial plea  claims  special  damages  by  reason  of  the 
breach  of  warranty  of  appellee,  as  to  the  conveyor  dry 
room,  so  sold  to  appellant,  partial  payment  and  par- 
tial failure  of  consideration.  The  third  special  plea 
avers  an  implied  warranty  as  to  the  conveyor  dry 
room,  sets  up  the  breach,  and  claims  damages.  The 
fourth  special  plea  avers  an  express  warranty  of  the 
conveyor  dry  room,  and  alleges  the  breach  and  dam- 
ages. The  fifth  special  plea  alleges  breach  of  the  war- 
ranties as  to  the  conveyor  dry  room  and  claims  dam- 
ages by  way  of  set-off. 

Upon  the  trial  of  the  cause  before  the  court  and  a 
jury,  and  after  the  evidence  had  been  heard,  appellee 
asked  and  obtained  leave  of  the  court  to  dismiss  and 
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eliminate  from  his  declaration  all  of  that  part  of  the 
account  sued  upon,  contracted  for  on  the  23rd  day  of 
October,  1907,  and  billed  out  on  November  30,  1907. 

It  appears  from  the  record  that  by  the  elimination 
from  the  declaration  of  that  portion  of  the  account 
last  above  referred  to,  the  item  of  the  conveyor  dry 
room  complained  of  was  also  eliminated,  stricken  out 
and  dismissed  from  the  consideration  of  the  jury.  Af- 
ter the  amendment  of  the  declaration,  and  the  giving 
of  the  instructions,  the  cause  was  submitted  to  the 
jury  and  a  verdict  returned  in  favor  of  the  appellee  in 
the  sum  of  $177.17.  A  motion  for  new  trial  was  over- 
ruled and  judgment  entered  upon  the  verdict,  and  this 
appeal  was  perfected  by  the  appellant. 

Appellant  assigns  as  one  ground  of  error  the  ac- 
tion of  the  court  in  permitting  the  appellee  to  amend 
his  declaration  and  dismiss  as  to  that  portion  of  the 
account  sued  on  which  contained  the  conveyor  dry 
room  and  contracted  before  November  30,  1907. 

Section  39  of  our  Practice  Act,  is  as  follows:  **At 
any  time  before  judgment  in  a  civil  suit,  amendments 
may  be  allowed  on  such  terms  as  are  just  and  reason- 
able, introducing  any  party  necessary  to  be  joined  as 
plaintiff  or  defendant,  discontinuing  as  to  any  joint 
plaintiff  or  joint  defendant,  changing  the  form  of  the 
action,  and  in  any  matter  either  of  form  or  substance, 
in  any  process,  pleading  or  proceeding  which  may  en- 
able the  plaintiff  to  sustain  the  action  for  the  claim 
for  which  it  was  intended  to  be  brought  or  the  defend- 
ant to  make  a  legal  defense.  The  adjudication  of  the 
court  allowing  an  amendment  shall  be  conclusive  evi- 
dence of  the  identity  of  the  action.'* 

Thus  it  will  be  seen,  from  a  careful  consideration 
of  the  above  section,  that  the  court  not  only  acted 
clearly  within  its  discretion  in  permitting  the  amend- 
ment, but  it  was  its  duty,  upon  the  motion,  to  permit 
the  amendment  at  that  time. 

It  is  next  complained  that  the  court  erred  in  giving 
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instructions  numbered  one  and  two,  asked  on  behalf 
of  the  appellee,  which  are  as  follows : 

**1.  The  court  instructs  the  jury  that  under  the 
evidence  in  this  case  the  defendant  cannot  prevail 
upon  his  special  pleas  of  breach  of  warranty  and  set 
off  and  upon  those  pleas  and  issues  the  jury  must  find 
for  the  plaintiff/^ 

**2.  The  court  instructs  the  jury  that  the  only  is- 
sue now  before  the  jury  in  this  case  is  whether  or  not 
there  remains  anything  due  the  plaintiff  for  goods  sold 
and  delivered  to  the  defendant  by  the  plaintiff  subse- 
quent to  November  30,  1907,  and  if  the  jury  believe 
from  the  evidence  that  subsequent  to  November  30, 
1907,  the  plaintiff  sold  and  delivered  to  the  defendant 
goods,  wares  and  merchandise  and  that  the  defendant 
still  owes  for  the  same  or  any  part  thereof,  then  the 
jury  should  find  for  the  plaintiff  and  assess  its  dam- 
ages at  such  sum  as  the  jury  believe  from  the  evidence 
is  still  due  and  unpaid  for  goods  and  merchandise  so 
sold  by  the  plaintiff  to  the  defendant  subsequent  to 
November  30, 1907. '* 

After  the  amendment  of  the  declaration  the  item 
referred  to  in  the  special  pleas,  to-wit :  The  conveyor 
dry  room,  and  all  other  merchandise  purchased  at  the 
same  time,  had  been  stricken  from  the  declaration. 
Therefore,  the  court  properly  gave  said  instructions. 
The  only  issue  before  the  jury  after  the  elimination 
of  the  above  items  from  the  declaration,  was  as  to 
the  account  commencing  December  1,  1907,  and  ex- 
tending to  March  29, 1909,  and  as  to  these  items  there 
is  little  or  no  proof  on  the  part  of  the  appellant,  and 
no  objection  urged  in  his  brief. 

It  is,  however,  contended  by  appellant,  that  notwith- 
standing the  elimination  of  the  item  of  the  conveyor 
dry  room  and  the  other  items  to  which  his  special 
pleas  referred,  he  had  the  right  to  the  plea  of  set-off. 

The  rule  as  laid  down  in  the  very  early  case  of 
Hawks  V.  Lands,  8  HI.  (3  Gilm.)  227,  so  far  as  we  have 
been  able  to  determine,  has  been  recognized  as  cor- 
rect, and  is  as  follows :  Unliquidated  damages  arising 
out  of  covenants,  contracts  or  torts,  totally  discon- 
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nected  with  the  subject  of  the  plaintiff's  claim,  are  not 
such  claims  or  demands  as  constitute  matter  of  set-off 
under  the  statute.  The  five  special  pleas  were  prop- 
erly plead  to  the  original  declaration,  because  they 
averred  a  warranty,  a  failure  and  damages,  arising 
out  of  and  connected  with  the  items  appearing  in  the 
original  declaration.  But,  when  the  declaration  was 
amended  and  the  items  alleged  in  the  pleas  to  have 
been  warranted  and  bought  at  the  same  time  and  for 
which  set-off  was  claimed  had  been  eliminated  by  the 
leave  of  the  court,  they  could  serve  no  further  pur- 
pose. The  only  reason  these  five  pleas  were  proper 
under  the  original  declaration,  was  because  the  dam- 
ages complained  of  grew  out  of  the  alleged  failure  of 
the  goods  purchased  on  November  30,  1907,  to  be  as 
warranted. 

It  should  be  understood  that  there  is  a  distinction 
between  liquidated  and  unliquidated  damages,  as  to 
when  they  may  be  plead  as  set-off.  We  believe  this 
to  be  the  rule  that  controls  in  this  class  of  cases:  A 
plea  is  defective  in  offering  to  set-off  unliquidated 
damages  growing  out  of  breach  of  contract,  without 
showing  that  it  grew  out  of  and  was  a  part  of  the  con- 
tract sued  upon.  Such  damages  arising  out  of  cove- 
nants, contracts  or  torts  not  connected  with  the  sub- 
ject-matter of  the  suit,  do  not  constitute  the  subject- 
matter  of  set-off  under  our  statute.  This  rule  is  fully 
supported  in  the  case  of  Clause  v.  Bullock  Printing 
Press  Co.,  118  111.  612 ;  Ewen  v.  Wilbor,  208  111.  492, 
aff 'g  99  111.  App.  132. 

Therefore,  no  plea  counting  on  unliquidated  dam- 
ages, under  the  condition  of  this  record  at  the  time  the 
instructions  were  given,  could  be  proper. 

It  is  important  at  this  time  to  determine  whether 
or  not  these  pleas  claimed  liquidated  or  unliquidated 
damages.  Unliquidated  damages  are  such  as  rest  in 
the  opinion  only,  and  must  be  ascertained  by  a  jury, 
their  verdict  being  required  by  the  peculiar  circum- 
stances of  each  case.    They  are  damages  which  cannot 
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be  ascertained  by  a  computation  or  calculation.  Hig- 
bie  V.  Eust,  211  111.  333 ;  Kelley,  Maus  &  Co.  v.  Caffrey, 
79  lU.  App.  278. 

Or  to  state  the  rule  otherwise,  unliquidated  dam- 
ages are  such  as  are  unascertained,  as  those  arising 
out  of  torts  as  well  as  those  following  breaches  of  con- 
tract, where  the  amount  of  the  damage  has  not  been, 
by  agreement,  determined.  Horn  v.  Noble,  95  IlL 
App.  99 ;  Trower  v.  Elder,  77  111.  452. 

All  of  the  special  pleas  in  this  case  deal  with  alleged 
damages  that  cannot  be  determined  by  any  mathemat- 
ical process.  They  are  such  damages  as  cannot  be 
ascertained  by  calculation  or  computation,  and 
clearly  come  within  the  definition  of  unliquidated 
damages.  It  will  be  observed  these  special  pleas  do 
not  complain  of  damages  arising  under  any  purchase 
of  December  1,  1907,  and  subsequent  thereto,  but  re- 
late wholly  to  one  item  in  the  purchase  of  November 
30,  1907. 

In  answer  to  the  complaint  as  to  the  action  of  the 
court  in  failing  to  apportion  the  costs,  it  is  sufficient 
to  say  that  this  was  a  matter  wholly  within  the  dis- 
cretion of  the  court,  and  is  not  ground  for  error. 

Therefore,  under  the  view  we  take  of  the  case,  the 
action  of  the  court  below  was  correct,  and  the  judg- 
ment is  affirmed. 

Affirmed. 


Tniman't  Pioneer  Stud  Farm,  Appellee,  ▼.  Zion  F.  Baker  et  al., 

Appellanti. 

1.  Plkading — stipulation.  Where  attorneys  stipulate  that  de- 
fendant may  under  the  general  issue  introduce  aU  evidence  admis- 
sible under  any  proper  pleadings,  and  shall  hare  the  benefit  of  all 
proper  pleas  as  though  filed  and  issue  joined  thereon,  and  all  proper 
rejoinders,  such  stipulation  permits  any  defense  admissible  under 
any  proper  pleading,  and  it  is  the  duty  of  the  court  to  permit  any 
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matter  of  fact  to  go  to  the  Jury  which  tendi  to  eatabliah  any  proper 
defense. 

2.  EyioENCE—anm^ert  admUHhle  under  pleadingn.  Where,  under 
the  pleadings  in  an  action  on  notes  given  In  payment  for  a  stallion, 
any  fact  is  proper  to  be  submitted  to  the  Jury  which  relates  to  a 
failure  of  a  warranty  or  of  consideration,  or  supports  a  contention 
that  the  horse  is  of  little  value,  answers  to  questions  put  to  the 
defendants  and  one  qualified  to  testify  should  be  allowed  and  should 
go  to  the  Jury  where  such  questions  relate  in  the  main  to  the  war- 
ranty and  an  alleged  adjustment  thereof  and  to  the  value  of  the 
horse. 

3.  InsTBUcnoiTs — peremptory.  The  asking  of  a  peremptory 
instruction  is  equivalent  to  an  admission  upon  the  record  of  every 
fktct  and  conclusion  in  favor  of  the  opposite  party  which  the  evi- 
dence tends  to  prove. 

4.  IirsTBUonoiTs — when  peremptory  improperly  given.  In  an 
action  on  a  note  given  In  payment  for  a  stallion  warranted  for  a 
year  to  be  an  average  foal  getter,  it  is  error  to  direct  a  verdict  for 
plaintiff  where  the  uncontroverted  evidence  tends  to  support  defend- 
ant's contentions  that  such  stallion  was  kept  after  the  year  expired 
under  a  warranty  that  if  he  did  not  make  good  plaintiff  would 
make  it  right,  that  a  final  settlement  on  the  question  of  warranty 
was  made  but  plaintiff  fftiled  to  comply  therewith,  and  that  the 
stallion  failed  to  make  good. 

Appeal  from  the  Circuit  Ck>urt  of  Moultrie  county;  the  Hoir.  Wnr 
LiAH  Q.  CocHSAN,  Judgc,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  and  remanded.  Opinion  filed  October  15,  1912. 
Rehearing  denied  December  20,  1912. 

E.  J.  MiLLEB^  for  appellants. 

Frank  J.  Thompson  and  James  W.  &  Edward  C. 
Craig,  for  appellee. 

Mr.  Justioe  Oreighton  delivered  the  opinion  of  the 
conrl 

This  suit  was  filed  in  the  Circuit  Court  of  Moultrie 
County  by  the  appellee  corporation  against  the  appel- 
lants^ The  declaration  contains  one  special  count 
on  a  promissory  note,  and  the  common  counts.  Ap- 
pellants filed  the  plea  of  the  general  issue  and  four 
special  pleas. 

Demurrers  were  filed  to  the  special  pleas  and  sus- 
tainedy  and  leave  given  the  appellants  to  plead  over. 
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Pending  the  filing  of  such  new  pleas,  a  stipulation 
was  entered  into  between  the  parties  hereto,  as  fol- 
lows: 

**It  is  hereby  stipulated  between  the  attorneys  for 
the  plaintiff  and  defendants,  that  under  the  general 
issue  the  defendants  shall  be  entitled  to  introduce  all 
evidence  which  would  be  admissible  under  any  proper 
pleadings,  and  the  plaintiif  shall  be  entitled  to  intro- 
duce all  evidence  which  would  be  admissible  under  any 
proper  set  of  replications  and  rejoinders,  and  de- 
fendants shall  have  the  benefit  of  all  proper  pleas  the 
same  as  though  filed  and  issue  joined  thereon,  and 
plaintiff  shall  have  the  benefit  of  all  proper  replica- 
tions the  same  as  though  filed,  and  the  defendants  of 
proper  rejoinder  thereto.'* 

After  the  filing  of  the  stipulation,  the  plea  of  the 
general  issue  was  withdrawn,  a  jury  impaneled  and 
the  evidence  heard.  At  the  conclusion  of  all  of  the 
evidence  the  court  gave  a  peremptory  instruction  di- 
recting the  jury  to  find  the  issues  for  the  plaintiflf,  and 
to  find  that  there  *4s  due  from  the  defendants  to  the 
plaintiff  the  sum  of  $2,825.66.''  The  jury  followed 
this  instruction. 

Motion  for  new  trial  was  entered,  setting  up,  among 
other  things,  that  the  court  erred  in  refusing  to  admit 
proper  evidence  offered  by  appellants;  that  the  court 
erred  in  giving  the  peremptory  instruction  requested 
by  appellee;  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  but  the  court  overruled  said  motion, 
to  which  appellants  excepted,  and  thereupon  the  court 
entered  judgment  upon  the  verdict  and  appellant)^ 
again  excepted.  This  appeal  was  then  perfected,- 
bringing  the  record  before  us. 

The  stipulation  entered  into  by  coimsel  herein,  per- 
mitted any  defense  to  haye  been  made  that  would  have 
been  admissible  under  any  proper  pleading.  A  pay- 
ment, want  of  consideration,  failure  of  consideration, 
warranty  and  breach  thereof,  recoupment,  accord  and 
satisfaction,  set-off,  extension  of  time,  or  any  other 
defense  which  might  have  been  properly  pleaded  was 
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proper  under  this  stipulation,  and  it  was  the  duty  of 
the  court,  upon  the  trial  of  the  case,  to  permit  to  go 
to  the  jury  on  behalf  of  the  appellants,  any  matter  of 
fact  that  tended  to  the  establishment  of  any  of  said 
defenses. 

The  only  evidence  of  the  appellee  was  the  promis- 
sory note.  Zion  F.  Baker,  one  of  the  appellants,  was 
called  by  the  appellants  as  a  witness,  and  he  testified, 
in  substance,  that  appellee  was  the  owner  of  a  stud 
farm  and  was  engaged  in  the  business  of  importing 
and  selling  stallions  for  breeding  purposes;  that  the 
appellants  in  the  year  1909  purchased  of  appellee  an 
imported  stallion,  and  executed  their  certain  notes  in 
payment  therefor,  and  received  at  the  time  a  warranty 
that  the  horse  they  had  purchased  would  be  an  average 
foal  getter;  that  said  warranty  was  for  the  term  of 
twelve  months,  and  if  the  horse  was  not  satisfactory, 
after  a  trial  of  twelve  months,  the  purchasers  should 
have  the  privilege  of  returning  the  horse  to  appellee 
and  selecting  another  one  from  the  stables  of  appel- 
lee ;  that  the  horse  then  bought  failed  to  show  he  was 
an  average  foal  getter,  showing  only  twelve  to  four- 
teen per  cent,  of  foals,  and  was  returned  to  appellee, 
and  another  horse  was,  in  lieu  thereof,  given  to  ap- 
pellants and  their  notes  renewed  and  somewhat  in- 
creased in  amount  to  equal  the  difference  between  the 
value  of  the  two  horses  and  accrued  interest,  and  a 
like  warranty  was  given  to  appellants  as  before  and 
for  a  like  period ;  that  the  second  horse  likewise  failed 
to  measure  up  to  the  warranty,  in  that  the  percentage 
of  foals  shown  by  him  was. less  than  twelve  per  cent; 
that  before  the  end  of  the  year  for  which  the  second 
horse  was  warranted,  the  appellants  notified  the  ap- 
pellee of  the  failure  of  the  second  horse,  and  requested 
appellee  to  receive  the  horse  back  and  give  them 
another  horse  in  lieu  thereof,  or  make  the  warranty 
good  in  a  settlement;  that  after  considerable  corre- 
spondence appellants  and  appellee,  by  appointment, 
met  at  Peoria;  that  after  considerable  conversation 
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upon  the  subject,  appellees  proposed  to  appellants 
that  they  retain  the  horse  for  another  year,  and  if  it 
then  failed  to  make  good,  appellee  would  make  it  right ; 
that  appellants  expressed  a  doubt  as  to  the  breeding 
qualities  of  the  horse,  and  appellee  then  said  for  them 
to  take  the  horse  back  and  keep  him  another  year ;  that 
appellee  said  they  thought  the  horse  would  be  all 
right;  that  the  horse  had  only  been  imported  a  year 
and  that  it  sometimes  took  two  years  for  such  horses 
to  get'  acclimated;  that  appellants  finally  consented 
to  make  a  further  test  of  the  horse,  and  a  further  ex- 
tension of  time  was  given  on  their  notes;  that  after 
another  year's  trial,  the  horse  still  failed  to  meet  the 
conditions  of  the  warranty,  showing  no  improvement 
as  a  breeder,  and  notice  was  again  given  to  appellee 
of  the  failure  of  the  horse,  and  appellee  was  asked  to 
exchange  for  another  horse  from  its  stables,  or  that 
it  take  the  horse  back  and. make  a  settlement;  that  a 
meeting  was  had  between  the  parties  and  these  mat- 
ters all  talked  over,  and  appellee  then  agreed  that  it 
would  send  another  certain  horse  and  exchange  for 
the  horse  then  held  by  appellants,  the  appellants  to 
pay  the  freight  one  way  and  the  appellee  to  pay  the 
freight  the  other  way  and  furnish  a  man  to  take  charge 
of  the  horses  in  making  the  exchange ;  that  appellants 
consented  to  this  arrangement  and  relied  upon  said 
agreement;  that  the  appellee  failed  to  deliver  the 
horse  as  agreed,  although  appellants,  by  letter,  de- 
manded that  the  delivery  of  the  other  horse  should 
be  made.  This  witness  further  stated  that  the  note 
here  sued  upon  is  the  total  of  the  various  notes  and 
the  interest  thereon,  merged  into  one,  less  $569  cash 
paid  by  appellants  on  the  horse  transactions,  and  that 
the  only  consideration  for  the  note  is  the  horse  in 
question  and  whatever  warranties  accompanied  same; 
that  the  horses,  during  the  time  they  were  in  the  care 
of  the  appellants,  received  the  best  of  care  and  atten- 
tion. 
The  following  questions,  relative  to  the  last  horse 
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received,  by  the  appellants,  were  propounded  to  said 
witness,  were  objected  to  by  the  appellee  and  the  ob- 
jections sustained  by  the  court: 

Q.  **I'll  ask  you  if  you  were  able,  ready  and  will- 
ing to  deliver  this  horse  back  to  the  plaintiff,  at  Bush- 
nell,  Illinois,  on  or  before  March  1,  1908  f 

Q.  **Did  you  and  the  plaintiff  afterwards  meet  to- 
gether and  adjust  the  difference  between  you  on  the 
liability  of  the  guaranty?*^ 

Q.  **You  may  ^  state  if  the  plaintiff  afterwards 
agreed  to  ship  another  horse  and  make  good  this 
guaranty  f '  * 

Q.  ^'What  kind  of  a  horse  was  it  the  plaintiff  said 
he  would  ship  you  in  settlement  of  this  matter!'* 

Q.  **You  may  state  if  your  keeping  the  horse  and 
not  delivering  it  back  was  with  or  without  the  consent 
of  the  plaintiff!" 

Q.  **"What  was  the  difference  in  the  values  between 
the  horse  BuUer  V,  in  May,  1910,  and  the  horse  that 
they  agreed  to  deliver  to  you  in  exchange  for  him  to 
settle  their  liability  on  this  guaranty!'' 

Mr.  J.  F.  Fleming,  another  of  the  appellants,  was 
sworn  as  a  witness,  and,  in  substance,  stated  the  same 
as  Mr.  Baker.  Certain  other  questions  were  pro- 
pounded to  this  witness,  objected  to  by  appellee,  and 
the  objections  sustained  by  the  court.  They  are  as 
follows : 

Q.  *'What  was  the  reasonable,  fair,  cash  value  of 
this  horse  when  you  offered  to  return  him  to  the 
plaintiff  just  before  March  1,  1908!" 

Q.  **Why  didn't  you  deliver  this  horse  back  to  the 
plaintiff  on  or  before  March  1,  1908!" 

Q.  * '  Was  there  any  reason  why  you  did  not  deliver 
him  back  on  or  before  March  1,  1908!" 

Q.  *'You  may  state,  in  your  opinion,  what  was  the 
difference  between  the  values  of  the  horse  BuUer  V, 
and  the  horse  which  the  plaintiff  agreed  to  exchange 
for  him  in  1910,  when  you  agreed  to  make  the  ex- 
change. ' ' 

Q.    **At  the  time  of  the  bringing  of  this  suit,  what 

Vol.  CLxxvi — 34 
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was  the  value  of  the  horse  Bnller  V ,  as  a  breeding 
horse  r^ 

Mr.  B.  W.  Patterson,  a  fanner,  qualified  as  a  wit- 
ness by  testifying  that  he  was  fifty-eight  years  of  age, 
had  handled  horses  all  of  his  life  and  knew  something 
about  breeding  horses,  and  he  was  asked  the  following 
question : 

Q.  **  Assuming  the  horse  Buller  V  didn^t  get  in 
foal  more  than  twelve  or  fifteen  per  cent,  of  the  mares 
bred  to  him,  what,  in  your  judgment,  would  be  a  fair 
cash  value  of  the  horse  as  a  breeding  horse  f 

The  court  sustained  an  objection  made  by  appellee 
to  same. 

The  contract  and  warranty  relating  to  the  purchase 
of  the  first  horse,  which,  by  agreement  of  the  parties, 
was  made  to  extend  to  the  second  horse,  is  not  ques- 
tioned. It  is  contended,  however,  by  appellants,  that 
this  agreement  and  warranty  was,  by  said  agreement, 
to  extend  to  the  second  horse  for  the  second  year. 

The  first  objection  by  appellants  to  be  considered 
by  us  is,  that  the  court  erred  in  excluding  proper  evi- 
dence offered  in  their  behalf.  Under  appellants'  the- 
ory of  their  defense,  fhey  had  a  warranty  that  applied 
to  the  second  horse  for  the  second  year,  and  that  at 
the  end  of  the  first  year  the  second  horse  had  not  ful- 
filled the  said  warranty,  and,  that  as  an  inducement  to 
have  appellants  give  the  second  horse  another  year's 
trial,  the  warranty  was,  by  agreement,  extended  Un- 
der the  pleadings  in  this  case  any  fact  relating  to  a 
failure  of  the  warranty,  a  failure  of  consideration,  or 
that  supported  the  contention  of  appellants  that,  as  a 
breeding  horse,  the  horse  in  question  was  of  little  or 
no  value  after  he  failed  to  demonstrate  that  he  was  an 
average  foal  getter,  was  proper  to  be  submitted  to  the 
jury.  The  questions  propounded  to  Mr.  Baker,  Mr. 
Fleming  and  Mr.  Patterson,  as  quoted  above,  were 
proper  in  the  main,  and  should  have  been  allowed  to 
be  answered  and  go  to  the  jury  as  evidence  in  the 
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It  is  next  urged  the  court  erred  in  giving  the  per- 
emptory instruction  asked  by  appellee. 

The  asking  of  a  peremptory  instruction  is  in  the 
nature  of  a  demurrer  to  the  evidence,  and  is  equiva- 
lent to  an  admission  upon  the  record  of  every  fact  and 
every  conclusion  in  favor  of  the  opposite  party,  which 
the  evidence  tends  to  prove,  in  other  words,  every  fact 
which  the  jury  might  have  inferred  from  it  in  favor 
of  the  opposite  party.  Chicago  &  N.  W.  K.  Co.  v.  Dun- 
leavy,  129  111.  132;  Bartelott  v.  International  Bank, 
119  lU.  259. 

A  peremptory  instruction  should  not  be  given  in 
any  case  where  the  evidence  tends  to  prove  any  ma- 
terial issue  in  favor  of  the  opposite  party.  Where  a 
cause  fairly  depends  upon  the  effect  or  weight  of  testi- 
mony,  it  is  one  for  the  consideration  and  determina- 
tion of  the  jury.  It  should  never  be  withdrawn  from 
them,  unless  the  testimony  be  of  such  a  conclusive 
character  as  to  compel  the  court,  in  the  exercise  of  a 
sound  judicial  discretion,  to  set  aside  a  verdict  re- 
turned in  opposition  to  it.  Chicago  &  N.  W.  B.  Co.  v. 
Snyder,  128  Bl.  655. 

We  believe  the  rule  to  be  well  settled  in  Illinois,  that 
a  court  should  never  direct  a  verdict  where  the  evi- 
dence of  the  opposition,  standing  alone,  would  tend  to 
support  the  issue  in  favor  of  such  opposite  party. 

It  will  be  seen  that  the  evidence  supporting  the  con- 
tention of  the  appellants,  as  permitted  to  be  intro- 
duced, not  only  tends  to  support  such  contention,  but 
it  is  uncontroverted. 

Had  the  evidence  been  submitted  to  the  jury  which 
was  ruled  out  under  the  objections  of  the  appellee, 
the  case  of  appellants  would  have  been  even  stronger 
than  it  was  made. 

For  instance,  the  facts  relating  to  the  final  settle- 
ment upon  the  question  of  the  warranty,  was  an  im- 
portant and  proper  matter  for  the  consideration  of  the 
jury.  If  the  appellee  and  appellants  did,  in  fact, 
come  together  and  agree  upon  the  basis  of  a  settle- 
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ment,  and  if  the  appellants  relied  upon  that  and  the 
appellee  failed  to  comply,  we  cannot  see  any  reason 
for  excluding  that  evidence  from  the  jury.  It  was  a 
question  of  fact  whether  or  not  this  difference  be- 
tween these  litigants  about  the  warranty,  which  it  is 
admitted  was  originally  given  and  under  which  a 
breach  might  have  been  declared,  had  it  not  been  for 
the  subsequent  action  of  appellee,  had  been  adjusted. 
Therefore,  as  the  evidence  tended  to  prove  appellants' 
contention,  this  fact  should  have  been  submitted  to  the 
jury  for  decision. 

It  was  a  question  of  fact,  and  should  have  been  sub- 
mitted to  the  jury,  as  to  whether  or  not  the  appellee, 
when  it  induced  appellants  to  keep  the  horse  another 
year  and  give  him  another  trial  and  promised  that  if 
he  did  not  then  make  good  the  appellee  would  make  it 
right,  did  not  make  a  warranty  of  the  horse.  The 
whole  of  that  agreement,  under  which  the  appellants 
consented  to  keep  the  horse  another  year  and  give  him 
another  trial,  was  proper  for  the  consideration  of  the 
jury  and  should  have  been  submitted  to  them. 

It  will  be  remembered  that  this  horse  was  a  high- 
priced  animal,  and  for  that  reason  appellants  were 
induced  to  pay  $569  in  cash  and  give  their  notes,  with 
security  for  $2,340.  For  any  other  purpose  than  a 
stallion  with  good  breeding  qualities,  he  probably  was 
not  worth  more  than  two  hundred  or  three  hundred 
dollars.  It  must  also  be  borne  in  mind  that  the  only 
consideration  for  the  note  and  payment  of  the  money 
was  the  horse  and  such  warranties  as  accompanied 
him. 

Hence,  we  say,  that  the  contract  or  agreement  un- 
der which  the  appellants  were  induced  to  give  the 
horse  another  year's  trial,  by  all  reasonable  intend- 
ments, implies  that  if  the  horse  failed  as  a  good 
breeder,  appellee  would  make  such  failure  good.  That 
the  horse  did  fail  in  this  respect  is  evident  from  proof 
made  showing  a  foal  of  from  ten  to  twelve  per  cent. 

Under  our  view  of  the  case  the  court  erred  in  ex- 
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eluding  proper  evidence  offered  on  the  part  of  appel- 
lantSy  in  giving  the  peremptory  instruction  for  appel- 
lee and  in  refusing  to  grant  a  new  trials  and  for  these 
errors  the  judgment  is  reversed  and  the  cause  is  re- 
manded. 

Reversed  and  remanded. 


Thomas  Bhodes  and  Geoige  E.  Shodes,  Executors,  Appellants, 
▼.  Samuel  Bhodes  and  Xetta  Bhodes,  Appellees. 

Wills — comtruction  of.  Where  testator  proyided  In  his  will  that 
in  the  distrihution  of  his  estate  no  note  or  other  evidence  of  indebt- 
edness should  be  charged  against  any  of  his  children  unless  so 
stated  thereon,  and  ratified  the  wUl  in  a  codicil  four  years  later, 
no  recovery  can  be  had  in  a  suit  by  his  estate  on  a  note  without 
such  notation  executed  by  one  of  his  children  two  years  after  the 
making  of  the  will,  the  estate  being  solvent. 

Appeal  from  the  Circuit  Court  of  Piatt  county;  the  Hon.  Wujjam 
G.  CocHBAN,  Judges  presiding.  Heard  in  this  court  at  the  April 
term,  1912.    Ailirmed.    Opinion  filed  October  15,  1912. 

W.  G.  Cloyd  and  Hebbiok  &  Hbbbick,  for  appel- 
lants. 

Georqe  M.  Thompson,  0.  S.  Beed  and  Hicks  &  Doss, 
for  appellees. 

Mr.  Justice  Cbeighton  delivered  the  opinion  of  the 
conrt. 

This  was  an  action  of  assumpsit  bronght  by  appel- 
lants, as  executors  of  the  last  will  and  testament  of 
one  Thomas  Ehodes,  Sr.,  deceased,  against  the  appel- 
lees, in  the  Circuit  Court  of  Piatt  County. 

The  declaration  contained  one  count,  and  declared 
upon  a  certain  note,  dated  July  1,  1907,  for  the  sum 
of  five  hundred  dollars,  given  by  the  appellees  to  the 
deceased  in  his  lifetime. 

To  the  declaration  appellees  filed  four  special  pleas, 
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to  all  of  which  appellants  demurred.  The  court  over- 
ruled the  demurrer,  and  appellants  having  elected  to 
stand  by  their  demurrer,  the  court  entered  judgment 
against  them  for  the  costs,  to  be  paid  in  due  course 
of  administration.  The  record  is  brought  here  for  re- 
view by  the  appeal  of  the  appellants.* 

These  four  pleas  raise  but  one  question,  and  for  the 
purpose  of  considering  this  question,  it  is  necessary 
only  to  copy  the  special  plea  number  one,  of  the  ap- 
pellee Samuel  Rhodes,  which  is  as  follows: 

**  Special  plea  in  bar  of  action  by  defendants  alleg- 
ing that  Thomas  Rhodes,  Sen.,  died  testate  on  the 
7th  day  of  May,  1910 ;  that  on  June  6th,  1910,  his  last 
will  and  testament  was  duly  proven  and  admitted  to 
probate  in  and  by  the  County  Court  of  Piatt  county, 
Illinois ;  and  that  by  the  6th  clause  of  said  will  there- 
of provided  as  follows :  *  Sixth :  It  is  my  will  that  in 
the  distribution  and  division  of  my  estate  by  my  exec- 
utors, that  no  note,  check,  book-account  or  other  evi- 
dence of  indebtedness  against  any  of  my  said  children 
shall  be  charged  against  him  or  her,  except  such  evi- 
dence of  indebtedness  in  writing  shall  state  on  or  in 
the  body  of  such  writing,  that  it  is  to  be  so  charged 
against  said  child  on  such  distribution  and  if  such  in- 
strument or  writing  shall  so  state,  then  the  amount 
stated  in  such  instrument  shall  be  charged  against  the 
distributive  share  of  such  child  or  children  in  the  final 
settlement  of  my  estate.*  And  that  the  defendant, 
Samuel  Rhodes,  is  one  of  the  children  referred  to  in 
the  said  sixth  clause  of  the  aforesaid  last  will  and 
testament  of  the  said  Thomas  Rhodes,  Sen.,  deceased. 
Whereby  the  said  Thomas  Rhodes,  Sen.,  deceased,  re- 
leased the  defendants  from  their  liability  on  said 
premises.  And  the  defendants  further  say  that  the 
said  note  mentioned  in  said  declaration  does  not  state 
on  or  in  the  body  thereof  that  it  is  to  be  charged 
against  said  Samuel  Rhodes  on  distribution  of  the  es- 
tate of  the  said  Thomas  Rhodes,  Sen.,  deceased.  And 
this  defendants  are  ready  to  verify,  etc.*' 

We  make  reference  to  the  special  plea  of  the  other 
appellee,  Retta  Rhodes,  which  alleges  that  she  was  a 
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mere  surety ;  that  she  had  no  interest  or  benefit  in  the 
money  received  from  the  said  note;  and  to  the  other 
pleas,  in  the  fourth  of  which  it  is  alleged  that  the  de- 
ceased, in  November,  1909,  made  a  codicil  to  his  said 
will,  which  was  made  November  2,  1905,  in  which  codi- 
cil the  testator,  among  other  things,  ratified  and  con- 
firmed the  said  will,  including  said  sixth  clause. 

The  question  involved  in  the  decision  of  this  case 
is  one  as  to  the  construction  to  be  given  to  the  said 
sixth  clause  of  the  will  of  the  deceased,  as  set  forth 
in  the  above  plea. 

The  question  raised  here  is  by  the  demurrer  of  the 
appellants  to  the  pleas  of  the  appellees,  and  the  rule  is 
"well  settled  that  the  demurrer  admits  everything  in 
the  pleas  which  is  well  pleaded.  It  is,  therefore,  to  be 
assumed  by  the  court  that  there  is  nothing  in  the  will 
in  conflict  with  said  sixth  clause,  as  set  forth  in  the 
plea. 

It  is  contended  by  the  appellants  that  the  note  in 
question,  bearing  date  July  1,  1907,  could  not  have 
been  in  contemplation  by  the  testator  at  the  time  of 
making  the  will  on  the  second  day  of  November,  1905, 
so  as  to  prevent  a  collection  thereof  by  the  executors ; 
that  it  was  the  dutj''  of  the  executors  to  collect  and 
distribute  the  same.  The  further  contention  is  that  the 
testator  did  not,  in  words,  release  or  forgive  the  debt. 

We  cannot  agree  with  appellants^  interpretation  of 
said  sixth  clause  of  said  will.  The  language  of  the 
clause  as  set  up  in  the  plea  is  as  plain  as  the  English 
language  can  state  it.  Its  meaning  is  not  open  to  two 
opinions.  In  the  division  of  the  testator's  estate  the 
executors  are  told  by  this  will  that  they  shall  not 
charge  any  of  the  children  of  the  testator  with  any 
note,  check  or  book  account  or  other  evidence  of  in- 
debtedness, except  where  it  should  appear  in  the  writ- 
ing on  or  in  the  body  of  such  written  instrument 
**that  it  is  to  be  so  charged  against  such  child.''  If 
such  instrument  or  writing  should  so  state,  then,  in 
that  event,  the   amount   stated  in   such  instrument 
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should  be  charged  ^against  the  distributive  share  of 
such  child  or  children. 

As  to  the  contention  that  the  date  of  the  note  in 
question  was  subsequent  to  the  date  of  the  will,  and, 
therefore  the  testator  could  not  have  had  this  indebt- 
edness in  mind  at  the  time  of  making  the  will,  we  think 
it  reasonable  that  the  testator  had  in  mind,  at  the 
time  of  the  making  of  the  will,  the  idea  of  rendering 
assistance  to  certain  of  his  children,  and  of  determin- 
ing afterwards  what  amounts  he  desired  to  be  charged 
as  advancements  to  them  to  be  deducted  from  their 
distributive  shares  of  his  estate  on  final  settlement. 
But,  whether  this  be  the  correct  theory  under  which 
the  will  was  drawn  or  not,  we  are  not  left  to  determine 
from  a  process  of  reasoning,  for  the  allegations  of  the 
fourth  plea  herein  filed  state  that  in  November,  1909, 
the  deceased  made  a  codicil  to  the  will  in  question  and 
in  and  by  which  he  ratified  the  said  will,  including 
the  sixth  clairse  thereof.  This  codicil  was  dated  al- 
most two  years  after  the  date  of  the  note  in  ques- 
tion. 

If  it  was  at  all  important  that  the  testator  should 
have  had  this  indebtedness  in  mind  at  the  date  of  the 
making  of  the  will,  the  codicil  is  sufficient  upon  that 
subject. 

As  to  the  contention  that  there  was  no  showing  of 
solvency  of  the  estate,  we  do  not  deem  it  necessary  to 
discuss  same,  as  we  find  in  the  record  in  this  case  a 
stipulation  entered  into  between  appellants  and  ap- 
pellees that  the  estate  is  solvent- 
Entertaining,  as  we  do,  the  views  as  above  set  forth 
as  to  the  construction  of  the  said  sixth  clause  of  the 
said  will  and  the  codicil  thereto,  we  do  not  find  any 
error  in  the  action  of  the  court  below  in  overruling 
the  demurrers  to  the  special  pleas  and  rendering  judg- 
ment against  the  appellants  for  costs  to  be  paid  in  due 
course,  etc.,  and  the  judgment  is  therefore  affirmed. 

*  Affirmed. 
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George  A.  Dailey,  Appellee,  ▼•  Hellie  Manuel  (Thompson), 

Appellant. 

CoNTR^OTs — fraudulent.  In  this  action  of  aaaumpait  for  breacb 
of  contract  for  the  Bale  of  land,  the  defense  of  alleged  fraud  held 
not  proTed. 

Appeal  from  the  Circuit  Court  of  Pike  county;  the  Hon.  Hakbt 
HioBER,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.    Affirmed.    Opinion  filed  October  16,  1912. 

Andebson  &  Matthews,  for  appellant. 
Whjjam  Mt7M70bd,  for  appellee. 

Mb.  Jtjsticb  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  assumpsit  for  an  alleged 
breach  of  a  contract  for  the  sale  of  certain  real  estate, 
situated  in  the  Village  of  Hull,  in  Pike  County,  brought 
in  the  circuit  court  of  that  county,  by  the  appellee 
against  the  appellant. 

The  declaration  contains  one  count  for  breach  of  the 
following  contract : 

"  Spmngfield,  ni.,  Aug.  5,  1911. 
* '  This  is  to  certify  that  I  have  this  day  sold  to  C.  A. 
Dailey  my  place  located  in  the  village*  of  Hull,  111., 
for  $425,  four  hundred  and  25  dollars,  and  have  this 
day  received  $10  dollars,  on  same,  balance  due  in  ten 
days,  just  as  soon  as  deed  is  made  out. 

(Signed)  Nei^leb  Manuel. 
As  witnesses: 

Edwaed  Pottbb, 
L.  J.  Manuel.** 

In  addition  to  the  special  count,  the  common  counts 
were  set  out  in  the  declaration,  to  which  a  plea  of  the 
general  issue  was  filed.  The  jury  was  waived  by  the 
parties  and  the  cause  heard  by  the  court.  Judgment 
was  entered  against  the  appellant,  in  favor  of  appel- 
lee, and  the  record  is  brought  before  us  by  appeal. 

The  principal  question  presented  by  appellant  as 
ground  for  reversal  is,  that  the  contract  between  the 
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appellant  and  appellee  was  frandulent,  against  public 
policy  and  against  the  laws  of  this  state,  and  that  the 
breach  of  snch  a  contract,  procured  under  such  cir- 
cumstances, does  not  give  rise  to  a  cause  of  action  in 
a  court  of  law,  and  the  appellant  rests  her  whole  de- 
fense upon  the  applicability  of  the  doctrine  thus  an- 
nounced to  the  facts  in  this  case. 

The  uncontradicted  facts  appearing  in  the  record 
are  as  follows :  Appellant  was  the  owner  of  the  prop- 
erty involved  in  this  suit,  and  desired  to  dispose  of  the 
same,  and,  after  some  conversation  with  appellee,  ap- 
pellant entered  into  the  contract,  in  writing,  as  set 
forth  in  the  declaration,  and  received  at  the  time  the 
payment  of  ten  dollars  as  recited  therein;  that  ap- 
pellant afterward  found  a  purchaser  who  would  pay 
more  for  the  property  than  the  price  stipulated  in 
the  contract  with  appellee,  and  went  to  appellee  and 
sought  to  have  him  release  her  from  her  contract; 
that  upon  his  refusal  so  to  do  she  refused  to  make  a 
conveyance  to  him,  but  sold  and  conveyed  the  prop 
erty  to  the  Mississippi  Eiver  Power  Company,  for  the 
sum  of  six  hundred  dollars. 

It  is  true,  as  shown  by  the  record  in  this  case,  that 
a  Mr.  Fletcher  had  some  telegraphic  communication 
with  appellant  regarding  the  purchase  of  her  prop- 
erty before  the  making  of  the  contract  in  question; 
and  it  is  also  true  that  appellee  had  notice  of  such 
negotiations.  But  the  evidence  clearly  discloses  that 
appellee,  before  entering  into .  the  contract,  was  in- 
formed by  appellant  that  she  had  not  sold  the  prem- 
ises in  question.  After  receiving  this  information 
from  appellant,  appellee  proceeded  with  his  negotia- 
tions and  closed  the  contract  m  question.  Subsequent 
developments  show,  upon  the  trial  of  the  cause,  that 
Mr.  Fletcher  abandoned  his  contention  of  a  legal  con- 
tract with  appellant.  We  here  quote  the  evidence  of 
Mr.  Fletcher  from  the  record,  as  follows : 

''Q.  You  diduH  insist  Mrs.  Manuel  keep  this  tele- 
gram arrangement  with  you,  did  yotit 
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"A.  I  considered  it  useless  and  let  the  Power  Com- 
pany take  it  up. 

**Q.    Just  abandoned  it! 

**A.  After  she  would  not  accept  there  was  nothing 
for  me  to  do. 

*  *  Q.  After  she  came  to  Hull,  you  simply  abandoned 
the  whole  thing  and  let  the  Power  Company  take  it 
upt 

*'A.    AU  I  could  do.^^ 

It  further  appeared  from  the  evidence  that  Mr. 
Fletcher  was  acting  for  the  Mississippi  River  Power 
Company.  In  support  of  this  we  quote  from  the  ab- 
stract of  the  evidence  of  Mr.  Lease,  as  follows: 

*  *  They  asked  me  to  buy  the  Nellie  Manuel  property. 
They  wanted  to  know  what  it  could  be  bought  at. 
They  told  me  to  buy  it  anywhere  to  $500.  They  would 
pay  $1  down  on  contract.  I  told  them  that  would  not 
go  with  her.  She  had  to  have  money  if  she  sold.  I 
made  arrangements  that  I  would  pay  her  and  take  the 
deed  and  hold  it  until  they  had  money  there  to  pay 
with;  then  I  went  to  Charles  Fletcher,  my  son-in-law, 
the  operator,  and  I  told  him  I  wanted  to  buy  this  prop- 
erty and  have  the  deed  made  to  him  until  the  Power 
Company  was  ready  to  pay.  I  went  to  Mr.  Fletcher 
and  instructed  him  to  buy  it  and  told  him  I  would  pay 
for  it.  I  was  acting  for  the  Mississippi  Eiver  Power 
Company.  I  did  not  have  any  conversation  with  Mr. 
Daily  after  I  talked  with  Mr.  Fletcher  in  regard  to  it.'* 

We  think  the  evidence  clearly  shows  the  appellee 
was  acting  in  good  faith  in  the  procurement  of  the  con- 
tract. It  seems  to  have  been  a  race  or  contest  be- 
tween the  appellee  and  the  agents  of  the  Mississippi 
Eiver  Power  Company  to  see  who  could  buy  the 
property  first. 

The  action  of  the  court  in  passing  upon  the  prop- 
ositions of  law  was  consistent,  when  viewed  from  the 
standpoint  of  the  facts  in  this  case. 

Finding  no  reversible  error  in  this  record,  and  be- 
lieving that  the  judgment  is  supported  by  the  evidence, 
it  is,  therefore,  affirmed. 

Affirmed. 
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Oeorge  Sedman,  Defendant  in  Error,  ▼.  The  Shrader  Dmg  Com- 
pany, Plaintiff  in  Error. 

PLEADmo — token  plea  to  merits  may  he  made  after  plea  in  abate- 
ment. Where  service  is  had  upon  an  alleged  agent  of  a  corpora- 
tion, a  plea  in  abatement  by  the  corporation  reciting  that  it  was  a 
resident  of  a  foreign  state,  had  no  place  of  business  in  Illinois  and 
no  agent  upon  whom  service  could  be  legally  had,  brings  the  case 
within  the  Practice  Act,  {  45,  as  amended  by  the  Act  of  1907, 
which  provides  that  if  the  issue  on  certain  pleas  in  abatement  is 
found  against  the  defendant,  the  judgment  shall  be  respondeat 
ouster,  and  the  issue  being  found  against  the  defendant  it  is  entitled 
to  plead  to  the  merits. 

Error  to  the  County  Court  of  Sangamon  county;  the  Hon.  John  B. 
Weaves,  Judge,  presiding.  Heard  In  this  court  at  the  April  term, 
1912.  Reversed  and  remanded  with  directions.  Opinion  filed  Octo- 
ber 15,  1912. 

Hbnby  Negus  and  Smith  &  Fbiedmeyeb,  for  plain- 
tiff in  error. 

Andrus  &  TRrTTBR,  for  defendant  in  error. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  assumpsit  brought  by  defend- 
ant in  error  against  the  plaintiff  in  error  in  the  San- 
gamon County  Court,  to  the  October  term,  1911. 

Service  was  had  upon  one  L.  W.  Satchell,  who  is 
designated  in  the  return  of  the  sheriff  as  agent  of 
the  plaintiff  in  error.  The  plaintiff  in  error  appeared 
and,  through  counsel,  filed  a  plea  in  abatement,  alleg- 
ing that  the  plaintiff  in  error  was  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Iowa;  that  it 
was  not  engaged  in  business  in,  and  was  not  a  resi- 
dent of,  the  State  of  Illinois;  that  it  had  no  estab- 
lished place  of  business  in  Illinois;  that  it  sold  goods 
only  in  original  packages  and  delivered  the  same 
through  common  carriers;  that  Mr.  Satchell,  upon 
whom  service  was  had,  was  in  the  County  of  Sanga- 
mon and  State  of  Illinois,  when  served,  for  the  sole 
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and  only  purpose  of  arranging,  directing  and  adjust- 
ing matters  growing  out  of  the  sale  of  its  products 
in  original  packages;  that  the  defendant  below  was 
not  subject  to  service  in  Illinois ;  that  such  service  was 
in  violation  of  the  rights  of  the  plaintiff  in  error  and 
not  such  service  as  is  required  by  the  laws  of  the  State 
of  Illinois  or  of  the  United  States. 

'A  replication  was  filed  to  the  plea  and  a  hearing 
had  thereon.  The  court  found  the  issues,  under  the 
plea,  against  the  plaintiff  in  error,  to  which  finding 
of  the  court  the  plaintiff  in  error  excepted,  and  moved 
the  court  for  leave  to  plead  to  the  merits  of  the  dec- 
laration. This  motion  was  overruled  and  plaintiff  in 
error  denied  the  right  to  plead  to  the  merits,  to  which 
plaintiff  in  error  again  excepted. 

By  order  of  the  court  the  plaintiff  in  error  was  then 
called  and  defaulted,  evidence  heard  and  judgment 
was  rendered  against  the  plaintiff  in  error  in  the  sum 
of  $812.67  and  costs  of  suit,  in  favor  of  the  defendant 
in  error,  and  execution  was  awarded. 

Plaintiff  in  error  thereupon  made  a  motion  to  set 
aside  the  default  and  grant  leave  to  plead  to  the  dec- 
laration, which  was  by  the  court  overruled,  and  plain- 
tiff in  error  excepted  and  an  appeal  was  prayed  and 
granted  to  this  court. 

The  only  error  complained  of  that  is  necessary  to 
be  here  considered  in  the  disposition  of  this  case  is, 
did  the  court  err  in  denying  the  motion  to  plead  to 
the  declaration  f 

Section  45  of  our  Practice  Act,  as  amended  by  the 
act  in  force  July  1,  1907,  is  as  follows:  **If  the  issue 
on  any  plea  in  abatement  is  the  truth  of  a  statement 
in  the  return  on  the  summons,  or  that  the  defendant 
is  sued  out  of  his  proper  county,  or  is  not  subject  to 
suit  in  the  county  in  which  the  suit  is  brought,  or  that 
the  court  has  no  jurisdiction  over  the  person  of  the 
defendant,  and  such  issue  is  found  against  the  de- 
fendant, the  judgment  shall  be  respondeat  ouster.'^ 

The  plea  in  this  case  is  to  the  jurisdiction  of  the 
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court  over  the  defendant;  that  the  defendant  was  a 
resident  of  a  foreign  state,  had  no  place  of  business 
in  this  state  and  no  agent  upon  whom, service  could  be 
legally  had.  This  brings  the  case  clearly  within  the 
provisions  of  said  section  45  of  the  Practice  Act. 

The  court,  therefore,  erred  in  denying  the  plaintiff 
in  error  the  right  to  plead  to  the  merits  of  the  declara- 
tion, and  for  that  reason  the  judgment  of  the  court  will 
be  reversed  and  the  cause  remanded  with  directions  to 
permit  the  plaintiff  in  error  to  plead  to  the  merits 
of  the  declaration. 

Reversed  and  remanded  with  directions. 


John  T.  Convery,  Appellee,  v.  Tohn  P.  Bamsey  et  al..  Eeceivers, 

Appellants. 

1.  Master  and  servant — employee  must  prove  exercise  of  due 
care.  In  an  action  by  a  servant  for  a  personal  Injury  caused  by  the 
use  of  defective  machinery  or  materials  employed  in  the  business, 
the  observance  of  due  care  and  caution  on  the  part  of  the  servant 
is  indispensable  to  his  right  to  recover. 

2.  Master  and  servant — employee  chosing  danffcrous  method. 
Where  an  employee  is  not  directed  to  perform  his  work  in  a  spedflc 
manner,  but  is  given  general  orders  to  perform  the  task  and  is  left 
to  the  use  of  his  own  discretion  as  to  the  manner  in  which  the  work 
shall  be  done,  and  there  exists  a  safe  way  and  a  dangerous  way, 
which  are  equally  open  to  him,  it  is  his  duty  to  select  the  safe  way, 
and  if  he  fails  so  to  do  he  &nnot  recover  for  an  injury. 

3.  Master  and  servant — when  employee  chooses  dangerous  route. 
Where  a  switchman  falls  to  mount  his  engine  and  though  no  emer- 
gency exists  runs  to  overtake  it,  and  does  not  take  a  route  that  he 
knows  to  be  open,  but  takes  a  course  in  the  dark  that  he  knows 
leads  to  a  working  ground  where  it  was  customary  for  workmen  to 
leave  tools  scattered,  and  is  there  injured  in  falling  over  a  wheel- 
barrow, he  is  not  in  the  exercise  of  reasonable  care  for  his  safety 
and  cannot  recover. 

4.  Master  and  servant — when  employee  must  anticipate  danger. 
Where  an  employee  is  injured  on  falling  over  an  obstruction  in  a 
route  that  he  knew  was  more  dangerous  than  a  route  he  could  have 
taken,  he  cannot  contend  that  as  he  had  used  the  route  before  and 
it  apposed  to  be  safe  he  had  no  reason  to  anticipate  the  obstruc- 
tion. 
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5.  Masteb  and  SEBVA17T — When  employee  cannot  avail  of  em- 
ployer's failure  of  duty.  Where  an  employee  unnecessarily  takes  a 
dangerous  route  Instead  of  taking  a  safe  route  and  Is  Injured  In 
fftlllng  over  an  obstr.uctlon,  he  cannot  contend  that  It  was  the  duty 
of  his  employer  to  keep  the  route  free  from  obstructions. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jakes  A.  Cbeiohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.  Reversed  with  finding  of  fact  Opinion  filed 
October  15,  1912. 

WHiSON,  Wabben  &  Child,  for  appellants. 

T.  J.  CoKDON  and  Albebt  Salzenstein,  for  appel- 
lee. 

Mb.  Justice  Cbbighton  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  began  in  the  Circuit 
Court  of  Sangamon  County  by  the  appellee  against 
appellants  to  recover  damages  for  personal  injuries. 
The  decferation  contains  one  count,  to  which  a  plea 
of  not  guilty  was  filed.  The  cause  was  heard  by  the 
court  and  jury,  and  a  verdict  in  the  sum  of  $1,960  was 
returned.  Motion  for  new  trial  was  overruled  and 
judgment  entered  upon  the  verdict.  To  review  this 
judgment  this  appeal  was  perfected. 

The  principal  error  complained  of  is  that  the  evi- 
dence is  not  suflScient  to  sustain  the  verdict;  that  due 
care  and  caution  for  his  own  safety  was  not  shown 
upon  the  part  of  the  appellee. 

In  order  to  determine  these  questions  it  will  be  nec- 
essary to  review  the  evidence  preserved  in  the  rec- 
ord. 

The  uncontroverted  facts  in  this  case  show  the  sur- 
roundings of  the  place  where  appellee  received  his  in- 
jury were  as  follows:  A  sand  house  stood  at  the 
north,  and  on  the  east  of  the  sand  house  was  what 
is  called  the  ** inbound  track''  of  the  railroad,  which 
ran  north  and  south  from  the  sand  house  over  an  ash 
pit.  On  the  west  of  the  sand  house  was  what  is  called 
the  ** outbound  track,*'  also  running  north  and  south, 
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these  tracks  being  about  twenty  feet  apart.  A  coal 
box  stood  south  of  the  sand  house,  a  distance  of  about 
seven  feet,  leaving  an  open  space  between  them.  At 
a  point  about  fifteen  feet  south  of  the  coal  box,  and 
almost  midway  between  the  two  tracks,  paralleling 
them,  stood  a  tool  rack  about  ten  feet  long,  consisting 
of  two  posts  set  in  the  ground,  with  hangers  thereon  for 
the  tools,  leaving  an  open  space  between  the  tool  rack 
and  the  coal  box.  About  ten  feet  east  of  the  tool 
rack  was  the  ash  pit,  underneath  the  ''inbound  track, *' 
and  it  extends  north  and  south  for  a  distance  of  about 
twenty  feet.  This  space  between  the  tool  rack  and  the 
ash  pit  is  used  by  the  employees  of  appellants  in 
cleaning  engines  and  for  depositing  the  tools  when 
not  in  use.  The  space  between  the  tool  rack  and  the 
west,  or  ** outbound"  track  is  open. 

On  the  night  of  the  injury  to  appellee,  he  was  em- 
ployed as  a  switchman  in  the  yards  of  the  appellants ' 
road,  at  Springfield,  and  had  been  so  employed  for 
about  two  and  one-half  months.  He  had  been  engaged 
in  railroad  train  service  for  more  than  ten  years. 
On  the  night  in  question  he  had  gone  with  the  crew  to 
the  sand  house  for  the  purpose  of  joining  the  engine 
to  continue  his  work,  and  it  was  there  his  duty  to 
clear  the  running  boards  of  th€  engine  of  ice  and  snow 
thereon,  by  applying  hot  sand  to  the  same.  The  en- 
gine at  that  time  was  standing  on  the  west  track, 
west  of  the  sand  house,  facing  south.  After  clearing 
the  running  boards  of  the  engine  of  the  ice,  the  ap- 
pellee and  his  fellow  switchman  returned  tiie  tools 
used  to  the  sand  house  and  went  inside,  and  while 
standing  there  the  bell  of  the  engine  was  sounded  and 
appellee  ran  out  of  the  sand  house  at  a  door  at  the 
southeast  comer  thereof  and  ran  due  south  to  the 
point  where  he  received  his  injury. 

The  location  of  this  latter  point  is  material  to  the 
consideration  of  this  case.  We  find  it  very  difficult 
to  determine  from  appellee's  evidence  in  chief  at  what 
exact  point  he  claimed  to  have  received  the  injury,  for 
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the  reason  appellee's  counsel,  upon  the  trial  of  this 
cause,  seem  to  have  used  a  plat  which  appellee  had 
made,  and  directed  appellee's  attention  to  it,  and  the 
answers  as  to  where  the  injury  occurred  referred  to, 
''A,''  '*B''  and  *'C,''  presumably  marked  upon  the 
plat,  and  such  expressions  as  ''there,''  **here,"  ** over- 
there,"  etc.  This  plat,  for  some  reason,  does  not  ap- 
pear in  the  record.  But,  upon  cross-examination  ap- 
pellee locates  the  point  where  the  injury  occurred  upon 
a  plat  introduced  by  appellants,  by  a  cross-mark  made 
by  him,  at  a  point  due  south  of  the  door  of  the  sand 
house,  a  little  north  of  the  south  end  of  the  ash  pit, 
and  between  it  and  the  tool  rack.  At  the  time  of  the 
injury  to  appellee,  an  engine  was  over  the  ash  pit 
and  the  cleaner  was  at  work  on  it. 

The  appellee  testified  that  he  was  running  to  over- 
take and  board  his  engine  and  ran  into  the  tools  used 
to  clean  the  fire  box  of  the  engines  which  had  been 
laid  with  one  end  up  on  a  wheelbarrow  and  the  other 
end  on  the  ground,  crossways  of  the  space  between 
the  ash  pit  and  the  tool  rack,  and  that  he  did  not  see 
them  because  it  was  dark  and  the  smoke  and  the 
steam  at  this  point  shut  off  the  light  from  an  arc 
lamp  near  there,  if  it  was  burning,  and  that  he  turned 
the  wheelbarrow  over  and  scattered  the  tools  as  he 
fell. 

The  place  where  appellee  marked  on  appellant's  plat 
as  being  the  point  where  he  was  injured  appears  to  be 
about  forty-five  or  fifty  feet  south  from  the  door  of  the 
sand  house. 

Joseph  Smith,  a  witness  called  on  behalf  of  appel- 
lee, was  at  the  time  of  the  accident,  at  work  cleaning 
the  engine  which  was  standing  over  the  ash  pit,  and 
he  gave  the  alarm.  After  a  careful  examination  of 
the  evidence  of  this  witness  as  it  appears  in  the  ab- 
stract and  also  in  the  record,  we  are  unable  to  deter- 
mine as  to  where  he  really  intended  to  locate  the 
point  where  the  injury  to  appellee  occurred.    In  his 
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examination  in  chief  he  does  not  attempt  to  locate 
where  the  wheelbarrow  was,  over  which  it  is  alleged 
appellee  fell.  In  his  redirect  examination  he  located 
the  wheelbarrow  as  being  about  ten  feet  from  the 
sand  house  and  fifteen  or  sixteen  feet  north  of  the 
south  end  of  the  ash  pit.  On  cross-examination  he 
was  asked  to  make  a  mark  on  appellant's  plat  with 
the  letter  **0"  at  the  point  where  the  wheelbarrow 
stood  at  the  time.  The  witness  marked  the  letter 
''0''  over  near  the  *^ outbound"  track,  north  and  west 
of  the  tool  rack  and  a  little  east  and  from  seven  to 
ten  feet  south  of  the  southwest  comer  of  the  eoal 
box.  Again  the  witness  was  asked  to  mark  on  the 
plat  the  point  at  which  the  wheelbarrow  was  stand- 
ing at  the  time  of  the  injury  with  the  figures  **xx.*' 
The  **xx''  as  placed  by  the  witness  on  the  plat  ap- 
pears near  the  ^^ inbound'*  track  and  about  opposite 
the  north  end  and  east  of  the  tool  rack,  near  the  north 
end  of  the  ash  pit. 

This  was  all  of  the  evidence  upon  this  point  offered 
by  the  appellee. 

The  appellants  introduced  John  Higgins,  who  testi- 
fied, in  substance,  that  he  was  in  the  sand  house  when 
the  appellee  and  the  other  switchmen  working  with 
him  came  in,  got  sand  and  thawed  the  ice  off  of  the 
running  board  of  their  engine,  and  that  appellee  was 
standing  in  the  sand  house  when  the  bell  of  the  en- 
gine sounded ;  that  appellee  then  ran  out  of  a  door  at 
the  southeast  corner  of  the  sand  house  and  that  he 
did  not  see  appellee  again  until  he  was  informed  of 
the  injury;  that  he  then  went  out  and  found  appellee 
lying  on  his  side  with  his  feet  straight  out,  about 
four  feet  south  of  the  southeast  corner  of  the  coal  box 
and  that  the  wheelbarrow  was  between  the  appellee 
and  the  coal  box,  and  that  it  was  standing  upright 
He  said  he  asked  appellee  what  was  the  matter  and 
that  appellee  replied  that  his  leg  was  broken  and 
that  he  did  not  know  how  it  happened;  that  he  put 
appellee  in  the  wheelbarrow  and  took  him  to  the  coach ; 
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that  the  wheelbarrow  was  about  ten  feet  from  the 
sand  house. 

This  is  all  of  the  evidence  upon  the  question  of 
where  appellee  received  his  injury. 

The  determination  of  the  question  as  to  where  the 
appellee  received  his  injury  is  of  importance  in  de- 
termining whether  the  appellee  was  in  the  exercise  of 
due  care  and  caution  for  his  own  safety  at  the  time 
he  received  the  injury  complained  of. 

There  can  be  no  dispute  as  to  the  law.  It  was. neces- 
sary, in  order  for  the  appellee  to  recover  a  judgment, 
for  him  to  prove  upon  the  trial  of  the  cause  that  at 
the  time  of  the  accident  he  was  in  the  discharge  of 
his  duty  to  appellants  as  a  switchman,  and  that  he 
was,  at  the  time,  in  the  exercise  of  ordinary  care 
and  caution  for  his  own  safety.  Chicago,  I.  &  L.  Ry. 
Co.  V.  Barr,  204  111.  163;  Jorgenson  v.  Johnson  Chair 
Co.,  169  111.  429. 

The  rule,  as  announced  by  the  supreme  court,  is  thus 
stated:  In  an  action  by  a  servant,  against  his  em- 
ployer, to  recover  damages  for  a  personal  injury 
caused  by  the  use  of  defective  machinery  or  materials 
employed  in  the  business,  the  observance  of  due  care 
and  caution  on  the  part  of  the  servant  is  indispensa- 
ble to  his  right  to  recover,  Pennsylvania  Co.  v.  Lvnch, 
90  111.  333. 

Another  well-settled  rule  is,  that  where  the  em- 
ployee is  not  directed  to  perform  his  work  in  a  spe- 
cific manner,  but  is  given  general  orders  to  perform 
the  task,  and  is,  himself,  left  to  the  use  of  his  own  dis- 
cretion as  to  the  manner  in  which  the  work  shall  be 
done,  and  there  exists  a  safe  way  and  a  dangerous 
way,  which  are  equally  open  to  him,  it  is  his  duty  to 
select  the  safe  way,  and  if  he  fails  so  to  do,  he  cannot 
recover  for  an  injury.  Illinois  Cent.  R.  Co.  v.  Swift, 
213  HI.  307. 

The  present  duty  appellee  had  to  perform  was  to 
mount  his  engine  when  it  was  ready,  and  assist  in 
switching  cars.    The  engine  was  standing  at  the  sand 
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house.  He  could  have  stepped  on,  but  failing  to  do  so, 
went  inside  the  sand  house,  and  was  there  a  very  few 
minutes  when  the  bell  sounded.  If  he  desired  to  join 
his  engine  there  were  two  routes  open  to  him.  One 
was  by  a  course  between  the  coal  box  and  the  sand 
house,  which  he  knew  to  be  open,  and  the  other  was 
the  course  he  alleged  he  did  take,  which  he  knew  led 
to  the  working  ground  of  the  engine  cleaners  and 
ash  pit  men,  and  he  also  knew  that  they  were  then  at 
work,  cleaning  an  engine  and  fire  box  with  long  heavy 
iron  tools  which  it  was  the  custom  of  the  workmen  to 
leave  scattered  on  the  ground  between  the  ash  pit  and 
the  tool  rack.  With  this  knowledge  on  his  part,  can  it 
reasonably  be  said  that  while  heedlessly  running,  in 
the  dark,  down  through  this  dangerous  place,  he  was 
in  the  exercise  of  reasonable  care  for  his  own  safety? 

It  is  contended,  however,  that  appellee  had  been 
through  this  route  and  it  appeared  to  him  to  be  safe, 
and  that,  therefore,  he  had  no  reason  to  anticipate  an 
accident. 

To  say  the  most  that  can  be  said  in  his  favor  on 
this  question  he  knew  there  was  more  danger  attend- 
ing that  route  in  the  dark  than  by  the  route  between 
the  sand  house  and  the  coal  box. 

Mr.  Thompson,  in  his  work  on  Negligence,  vol.  5, 
sec.  5372,  lays  down  the  following  rule: 

'*  Generally  speaking,  where  an  employee  has  a  duty 
to  perform,  and  there  are  two  ways  or  methods^  of 
performmg  it  or  of  reaching  the  place  of  performing 
it,  one  of  which  is  dangerous  and  the  other  safe,  or 
one  of  which  is  more  dangerous  than  the  other,  and 
the  employee  Imowingly  and  voluntarily,  or  through 
negligent  ignorance,  and  without  there  being  any 
emergency,  selects  the  dangerous  one  or  the  more  dan- 
gerous one,  in  consequence  of  which  selection  he  brings 
upon  himself  an  injury  which  probably  would  not  have 
befallen  him  if  he  had  selected  the  other  one,  he  cannot 
make  his  own  negligence  in  making  the  choice,  the 
ground  of  recovering  damages  against  his  employer, 
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but  contributory  negligence  will  be  impnted  to  him  as 
matter  of  law.*' 

It  is  not  contended  there  was  any  emergency  in  this 
case  making  it  necessary  for  appellee  to  moxmt  his 
engine  before  it  got  out  of  reach,  or  that  any  emer- 
gency arose  which  kept  him  from  monnting  his  en- 
gine before  it  started.  The  duty  to  be  performed  by 
iiim  was  within  the  limits  of  a  small  switch  yard,  and 
his  engine  could  have  been  reached  within  a  short  dis- 
tance  without  unnecessary  risk.  Unreasonable  risk  has 
been  defined  to  be  such  a  risk  as  a  reasonable  and  pru- 
dent man  would  not  take.  Can  it  be  said  reason  and 
good  judgment  would  dictate  that  without  any  emer- 
gency existing,  the  course  leading  along  a  route  strewn 
with  tools  and  implements,  at  a  high  rate  of  speed,  on 
a  dark  night,  should  be  taken  when  there  was  an  abso- 
lutely safe  route  of  reaching  the  point  desired  by  trav- 
eling the  same  distance  f 

It  is  further  insisted  by  the  appellee  that  it  was  the 
duty  of  appellants  to  keep  its  yards  and  grounds  free 
from  obstructions,  and  provide  a  safe  place  for  ap- 
pellee to  work. 

If  it  had  been  necessary  for  appellee  to  have  passed 
over  the  route  leading  through  the  cleaning  grounds, 
this  question  might  be  of  consequence.  It  was  not, 
however,  necessary,  at  the  time  in  question,  for  the 
appellee  to  pass  on  the  east  side  of  the  tool  rack  in 
going  to  or  coming  from  his  work,  or  while  at  work. 

So  far,  in  considering  this  case,  we  have  proceeded 
on  the  theory  that  the  appellee's  version  of  the  acci- 
dent is  correct.  There  is,  however,  reasop  for  doubt 
on  that  subject,  when  we  consider  the  evidence  as  a 
whole.  It  will  be  remembered  that  Mr.  Higgins,  who 
was  in  the  sand  house  at  the  time  of  the  injury,  and 
was  either  the  first  or  second  person  to  reach  ap- 
pellee after  the  injury,  fixed  the  place  of  the  injury 
at  a  point  four  feet  south  of  the  southeast  comer  of 
the  coal  box,  and  the  point  where  the  wheelbarrow 
stood,  as  between  the  appellee  and  the  coal  box. 
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The  point  fixed  by  Mr.  Higgins  as  where  the  injury 
occurred  was  from  thirty  to  thirty-five  feet  north  of 
the  point  fixed  by  appellee. 

As  we  have  heretofore  indicated,  the  evidence  of  Mr. 
Smith  was  nnintelligible  as  it  appears  in  the  record, 
and  its  reliability  not  worthy  of  consideration. 

As  we  have  seen,  the  point  fixed  by  appellee  as 
where  he  received  his  injury,  was  known  to  be  danger- 
ous, and  in  traveling  that  route  he  was  not  in  the  exer- 
cise of  due  care  and  caution  for  his  own  safety.  The 
point  fixed  by  Mr.  Higgins  would  seem  to  be  less  dan- 
gerous, but  whether  entirely  free  from  danger  or  not, 
cannot  be  determined  from  this  record,  as  there  is  no 
evidence  disclosing  the  surroundings  at  this  point.  It 
is  fair  to  the  appellee  to  accept  his  theory  of  the  case, 
and  in  doing  so  we  are  constrained  to  hold  that  he  was 
not  in  the  exercise  of  due  care  and  caution  for  his  own 
safety  at  the  time  of  receiving  the  injury  complained 
of. 

Finding  it  necessary  to  reverse  the  judgment  for 
the  reasons  above  given,  we  have  not  considered  the 
various  other  errors  complained  of  in  this  record. 

The  judgment  is  reversed. 

Reversed. 

Finding  of  fact.  We  find  that  the  defendant  com- 
pany was  not  guilty  of  any  negligence. 


Ben  M.  Kirlin,  Appellee,  ▼.  William  B.  Chittenden,  Appellant 

1.  AuTOMOBiucs — friglitening  team.  Where  plaintiffs  witnesses 
testified  that  an  automobile  driven  by  defendant  at  a  speed  of  eight 
to  ten  miles  an  hoar,  when  overtaking,  and  three  to  four  feet  along- 
side of  a  team  of  horses,  started  "chugging"  and  frightened  them 
into  a  run-a-way,  resulting  in  one  of  the  horses  being  killed,  and 
the  defendant  and  a  number  of  witnesses  testified  that  the  car  was 
run  at  a  low  rate  of  speed,  that  it  was  not  making  any  noise,  that 
it  had  not  caught  up  with  the  team  at  the  time  of  the  accident  and 
that  the  team  was  frightened  and  excited  while  the  car  was  seventy- 
fiv^  feet  away,  held,  that  if  the  evidence  on  behalf  of  plaintiff  stood 
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alone,  it  would  be  Bufflcient  to  support  the  verdict  for  damages  ren- 
dered, and  that  where  there  is  such  a  sharp  conflict  In  evidence, 
a  determination  thereof  depends  on  the  credibility  of  witnesses  and 
the  weight  to  be  given  to  their  testimony,  and  this  court  will  not 
interfere  with  the  judgment  entered. 

2.  Appeals  and  ebbobs — when  verdict  against  weight  of  evidence 
i§  not  net  aside,  A  verdict  will  not  be  set  aside  when  there  is  a 
contrariety  of  evidence  and  the  facts  and  circumstances,  by  a  fair 
and  reasonable  intendment,  will  authorize  the  verdict  returned, 
notwithstanding  it  may  appear  to  be  against  the  strength  and 
weight  of  the  evidence,  nor  when  the  evidence  of  the  successful 
party,  when  considered  by  itself,  is  clearly  sufficient  to  sustain  the 
finding. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the  Hon. 
Jambs  A.  Cbuohton,  Judge,  presiding.  Heard  in  this  court  at  the 
April  term,  1912.    AffirmAd.    Opinion  filed  October  15,  1912. 

F.  L.  Hatch,  G.  B.  Gillespie  and  A.  M.  FrrzaERAU), 
for  appellant. 

Geaham  &  Gbaham,  for  appellee. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  an  action  on  the  case,  begnn  in  the  Sanga- 
mon Connty  Circnit  Court,  by  the  appellee  against 
the  appellant.  The  declaration  consisted  of  three 
counts,  charging  negligence  in  operating  an  automo- 
bile on  the  public  streets  of  the  City  of  Springfield,  by 
fast  driving,  unnecessary  and  unusual  noises,  and  by 
driving  nearer  to  the  team  of  horses  of  the  appellee 
than  necessary,  and  thereby  causing  the  team  to  run 
oflf,  one  of  the  horses  to  be  killed  and  damage  to  the 
carriage  and  harness.  The  plea  of  the  general  issue 
was  filed,  and  the  cause  was  heard  by  a  court  and 
jury  and  a  judgment  was  entered  against  the  appel- 
lant in  the  sum  of  one  hundred  and  twenty-five  dol- 
lars, from  which  judgment  this  appeal  was  perfected, 
bringing  the  record  before  us  for  review. 

The  only  question  presented  by  the  briefs  of  coun- 
sel for  appellant  is  one  of  fact,  i.  e.,  that  the  verdict 
is  manifestly  against  the  weight  of  the  evidence. 
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We,  therefore,  must  look  to  the  evidence  in  deter- 
mining the  rights  of  the  parties  in  interest  in  this  suit, 
and  apply  thereto  the  established  rules  of  law. 

A  verdict  will  not  be  set  aside  when  there  is  a  con- 
trariety of  evidence,  and  the  facts  and  circumstances, 
by  a  fair  and  reasonable  intendment,  will  authorize 
the  verdict  returned,  notwithstanding  it  may  appear 
to  be  against  the  strength  and  weight  of  the  evidence ; 
nor  when  the  evidence  of  the  successful  party,  when 
considered  by  itself,  is  clearly  sufficient  to  sustain  the 
finding.    Shevalier  v.  Seager,  121  111.  564. 

The  rule  as  here  stated  seems  to  be  well  settled  and 
recognized  in  the  following  cases:  Eackley  v.  Eack- 
ley,  151  111.  332 ;  Illinois  Life  Ins.  Co.  v.  Lindley,  110 
111.  App.  161;  Springfield  Consol.  E.  Co.  v.  Keiser, 
130  111.  App.  56. 

On  the  morning  of  the  30th  day  of  September,  1910, 
the  appellant,  while  on  his  way  from  Springfield  to  the 
State  Fair  Grounds,  drove  his  automobile  up  and 
across  various  streets  until  he  reached  Peoria  Eoad. 
There  he  overtook  a  procession  of  six  or  eight  car- 
riages on  their  way  to  a  funeral,  and,  it  is  claimed 
by  appellee,  that  appellant  was  driving  at  a  high  and 
dangerous  rate  of  speed,  and  that  his  automobile  was 
making  unnecessary,  loud  and  unusual  noises  by 
** chugging'*  and  by  means  thereof  frightened  his  team 
and  caused  them  to  run  away.  Mr.  Gum,  a  witness  in- 
troduced on  behalf  of  the  appellee,  was  driving  the 
team  at  the  time  in  question,  and  had  proceeded  on  his 
way  on  Peoria  Eoad  until  he  was  near  Percy  Avenue. 
This  witness  was  an  experienced  driver  used  to  driv- 
ing and  handling  the  team  in  question.  The  road  over 
which  Mr.  Gum  was  driving  had  two  street  car  tracks, 
and  on  the  east  track  street  cars  were  running  in  rapid 
succession,  at  a  distance  of  about  one-half  block  apart, 
carrying  passengers  to  the  fair  ground.  On  the  west 
side  of  the  track,  at  the  point  of  the  alleged  accident, 
was  one  of  the  carriages  in  the  procession,  going 
north,  and  coming  south  was  a  high-wheeled  delivery 
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motor  or  truck.  The  remainder  of  the  procession  of 
carriages  was  on  the  east  side  of  the  car  track.  At 
this  point  Mr.  Gum  testified  that  he  heard  a  **  chug- 
ging'' noise  approaching  from  the  rear  and  he  looked 
back  and  saw  the  appellant  coming  in  his  automobile 
at  the  rate  of  eight  or  ten  miles  an  hour ;  that  his  team 
was  not  scared  until  the  automobile  came  almost  op- 
posite them,  and  within  three  or  four  feet  of  them; 
that  the  team  then  started  to  run  and  he  could. not 
hold  them ;  that  they  ran  away,  struck  a  telephone  pole 
and  broke  it  down  and  one  of  the  horses  was  killed. 

Al.  Eineker,  another  of  the  carriage  drivers,  testi- 
fied that  he  saw  the  team  when  it  became  frightened, 
but  was  too  far  away  to  hear  the  automobile  or  Mr. 
Gum,  but  that  the  automobile  was  about  even  with  the 
team  when  it  started  to  run. 

William  E.  Therien  testified  that  he  was  driving  one 
of  the  carriages  in  the  procession  and  was  on  the  first 
carriage  ahead  of  Gum,  on  the  opposite  side  of  the 
street  car  tracks,  about  two  carriage  lengths  ahead  of 
Gum;  that  he  first  noticed  the  automobile  when  the 
team  driven  by  Gum  started  to  run,  and  that  the  auto- 
mobile was  then  about  opposite  Gum's  team;  that  the 
automobile  started  ** chugging''  just  alongside  the 
team. 

The  appellant  presented  a  number  of  witnesses  who 
testified,  in  substance,  that  they  did  not  hear  the 
** chugging"  noise,  and  that  the  automobile  was  run- 
ning at  a  low  rate  of  speed.  The  appellant,  a  Mr. 
Myers  and  his  son,  all  testified  that  the  automobile 
was  running  slow  and  was  not  making  any  noise ;  that 
they  noticed  the  team  was  frightened  while  they  were 
seventy-five  feet  away  and  that  they  had  not  caught 
up  with  the  team  at  the  time  of  the  accident.  Other 
witnesses  testified  that  the  team  was  excited  before 
the  accident  and  while  the  automobile  was  at  a  con- 
siderable distance  back  of  the  carriage. 

The  rule  heretofore  stated  is  well  established  by  a 
long  line  of  well-considered  cases.     Under  that  rule 
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it  must  be  admitted  that  if  the  evidence  on  behalf  of 
the  appellee  stood  alone  it  would  be  sufficient  to  sup- 
port the  verdict  of  the  jury  rendered  in  this  case.  Or, 
if  considered  under  the  rule  announced  in  Backley  v. 
Eackley,  supra,  that  where  there  is  such  a  sharp  con- 
flict in  the  evidence  that  a  determination  thereof  de- 
pends upon  the  credibility  of  the  witnesses  and  the 
weight  to  be  given  to  their  testimony,  the  court  should 
not  interfere,  we  cannot  see  anything  in  the  evidence 
in  this  case  to  justify  us  in  reversing  the  judgment 
of  the  trial  court.  This  is  especially  true  where  there 
is  no  complaint  as  to  the  action  of  the  court  below  in 
its  rulings  upon  the  admission  or  exclusion  of  the  tes-- 
timony,  or  its  rulings  upon  the  instructions. 

Under  the  evidence  in  this  case  and  the  rules  of  law 
applicable  thereto,  we  see  no  error  in  the  record,  and 
the  judgment  is  therefore  affirmed. 

Affimed; 


Jof  eph  W.  Tanoe  and  Lott  E.  LawBon,  Appellantt,  t.  Soiie  Kesser 

and  Charles  Metser,  Appelleet. 

1.  Mechanics'  uens — variance  from  specifications.  Where  a 
contractor  has  failed  to  construct  a  building  in  conformity  with  the 
specifications  of  the  contract,  a  bill  in  chancery  to  enforce  hia  lien 
will  be  dismissed  for  want  of  equity. 

2.  Appeals  and  ebbobs — error  not  assigned  in  record.  Where  no 
error  is  assigned  in  the  record  as  to  a  certain  action  of  the  court, 
the  question  is  not  presented  for  review. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the  Hon. 
Thbodobb  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the 
April   term,   1912.    Affirmed.    Opinion   filed   October   15,   1912. 

James  M.  Btcb  and  E.  S.  Smith,  for  appellants. 

Ealph  Dempsby  and  W.  B.  Ctjrran,  for  appellees. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the 
conrt. 
This  was  a  bill  in  chancery  to  enforce  a  mechanic's 
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lien,  filed  in  the  Circuit  Court  of  Tazewell  Cotmty,  by 
the  appellants  against  the  appellees.  Divers  amend- 
ments were  made  to  the  bill,  and  various  interplead- 
ers were  filed  therein.  Upon  the  incoming  of  the  an- 
swer of  the  appellees,  and  the  replication  to  said  an- 
swer, the  cause  was,  on  the  21st  day  of  December, 
1901,  referred  to  a  special  master  to  take  and  report 
the  proofs,  together  with  his  conclusions  of  law  and 
fact  thereon.  Upon  the  filing  of  the  master's  report, 
and  his  conclusions  and  findings  thereon,  exceptions 
were  filed  thereto  by  both  the  appellants  and  appel- 
lees. The  court  overruled  the  exceptions  of  both  par- 
ties, and  rendered  a  decree  dismissing  the  amended 
bill  of  appellants  for  want  of  equity,  at  their  cost,  and 
exceptions  were  preserved  to  the  action  of  the  court. 
A  motion  was  made  by  appellants  to  set  aside  the 
order  overruling  appellants*  exceptions  to  the  mas- 
ter's report,  and  that  the  cause  be  set  down  for  re- 
bearing  in  open  court,  which  motion  was,  by  the  court, 
denied,  to  which  appellants  excepted  and  perfected 
this  appeal. 

The  parties  filing  the  interpleaders  above  referred 
to  took  no  appeal,  but  abided  the  decree. 

The  numerous  errors  assigned  upon  this  record  are 
largely  based  upon  the  findings  of  fact  as  set  forth 
in  the  decree,  and  no  good  purpose  can  be  accom- 
plished by  a  discussion  of  all  of  them.  The  principal 
questions  in  the  case  may  be  considered  under  the  er- 
rors assigned  as  *'aa''  and  *'bb,"  which  are,  the  court 
erred  in  finding  that  appellants  are  not  entitled  to  the 
relief  prayed,  and  that  the  court  erred  in  dismissing 
the  bill  for  want  of  equity. 

After  a  careful  review  of  all  of  the  evidence  in  the 
record,  we  find,  from  the  contract,  plans  and  specifica- 
tions and  such  parts  of  the  evidence  as  we  deem  ad- 
missible, that  the  construction  placed  upon  the  con- 
tract by  the  chancellor  below  was  the  proper  one,  and 
it  is  as  follows : 

'  *  That  on  the  21st  day  of  November,  1900,  the  com- 
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plainants,  Joseph  W.  Vance  and  Lott  E.  Lawson,  part- 
ners under  the  firm  name  of  Vance  &  Lawson,  entered 
into  a  contract  with  the  defendants,  Rosie  Messer  and 
Charles  F.  Messer,  for  the  construction  of  the  cement 
work  on  a  building  to  be  situated  on  the  following  de- 
scribed real  estate,  (here  describing  it  fully,).  That 
in  and  by  said  contract  the  said  complainants  agreed 
to  do  the  work  on  said  building  according  to  the  plans 
and  specifications,  for  which  the  defendants  were  to 
pay  the  complainants  the  sum  of  Fifteen  Hundred  and 
Fifty  Dollars,  (here  setting  out  the  provisions  for  the 
three  payments,)  the  work  to  be  commenced  immedi- 
ately and  the  basement  walls  carried  up  at  least  six 
(6)  feet  high  before  winter  and  the  whole  work  to  be 
completed  on  or  before  the  15th  day  of  May,  1901, 
weather  permitting.  The  court  further  finds  that  in 
and  by  the  specifications  and  contract  the  complain- 
ants were  to  do  all  excavating  necessary,  as  shown  on 
the  plans,  using  the  earth  to  fill  in  around  foundation, 
the  concrete  for  footings  and  foundation  walls  to  be 
composed  of  atlas  cement,  sand,  gravel,  and  crushed 
stone,  mixed  in  proper  proportion  to  make  a  first- 
class  job;  the  crushed  stone  to  be  no  larger  than  the 
size  of  a  walnut;  the  foundation  to  consist  of  a  foot- 
ing course  thirty  (30)  inches  by  eighteen  (18)  inches, 
one  twenty-four  (24)  inches  by  twelve  (12)  and  one 
eighteen  (18)  incTies  by  twelve  (12)  inches;  the  bal- 
ance of  the  wall,  seventeen  (17)  feet,  more  or  less,  to 
be  sixteen  (16)  inches  thick,  carried  up  to  the  proper 
height  so  as  to  bring  the  first  story  joists  twelve  (12) 
inches  above  the  grade;  two  (2)  cross  walls. seven  (7) 
feet  eight  (8)  inches  high  and  eight  (8)  inches  thick, 
.  to  have  footings  twelve  inches,  were  to  be  constructed; 
all  walls  to  have  good  bond  and  the  contractor  to 
protect  the  same  from  the  weather.  The  court  fur- 
ther finds  that  the  defendants  were  to  furnish  the  com- 
plainants with  the  loan  of  floor  joists  to  be  used  in 
laying  up  and  placing  the  walls,  the  complainants  to 
return  the  same  in  good  condition,  to  be  used  for  floor 
joists.  That  by  said  specifications  the  first  and  sec- 
ond story  was  to  be  laid  up  with  litholite  stone  made 
of  atlas  cement,  sand  and  gravel,  mixed  in  proper 
proportions,  the  stones  to  be  made  with  hollow  air 
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spaces,  and  to  be  well  bonded  and  anchored  where 
necessary;  the  front  of  the  bnilding  to  be  as  shown  by 
the  design  drawn  and  to  have  granite  finish;  sides 
and  rear  to  have  sand  finish.  The  court  further  finds 
that  by  the  plans  made  a  part  of  said  contract  and 
specifications,  it  was  provided  that  excavation  was  to 
be  made  to  the  depth  of  forty-two  (42)  inches  below 
the  existing  surface  of  the  ground  where  said  build- 
ings was  to  be  located,  and  that  the  footings  of  the 
inner  walls  were  to  be  twelve  (12)  inches  below  the 
then  surface  of  the  ground.  The  court  further  finds 
that  by  said  plans  in  the  construction  of  the  said  build- 
ing that  three  (3)  chimneys  were  to  be  constructed  in 
the  walls  of  said  building,  and  that  in  the  construction 
of  said  chimneys  they  were  to  be  made  larger  than  af- 
forded by  the  thickness  of  the  walls  of  said  building, 
making  off-sets  in  said  walls. '* 

Thus  it  will  be  seen,  from  the  plans  and  specifica- 
tions, togerther  with  the  contract,  that  the  appellants 
were  to  construct  the  concrete  work  of  the  building, 
within^a  time  specified,  of  good  material  and  in  a  work- 
manlike manner,  or,  as  recited  in  the  contract,  *'so 
as  to  make  a  first-class  job.'* 

From  the  evidence  in  this  case  we  find  the  appel- 
lants did  not  make  the  excavations  provided  for,  but 
laid  the  foundation  upon  the  surface  of  the  ground, 
and  that  in  the  construction  of  the  walls  of  the  build- 
ing they  did  not  use  a  proportionately  proper  mixture 
of  sand,  gravel  and  cement;  that  they  placed  in  the 
walls  ''green'*  blocks,  some  of  which  were  taken  fresh 
from  the  moulds  on  boards  and  laid  in  the  walls ;  that 
the  walls  of  the  building  were  not  straight  and  plumb, 
but  there  was  a  variation  and  leaning  of  the  walls  of 
from  one  to  two  and  one-half  inches;  that  the  width 
of  the  building  at  the  top  was  four  and  one-half  inches 
greater  than  at  the  first  floor;  that  the  building  was 
not  anchored ;  that  the  flues  were  constructed  in  a  dif- 
ferent manner  and  were  smaller  than  provided  in  the 
contract;  that  the  cross  walls  and  cement  floors  pro- 
vided for  in  the  contract  were  not  constructed  at  all. 


558  Apfellatb  Ootjbts  of  Ilukois. 

Ford  y.  St  Louis  Loan  St  Inyestment  Co.,  176  ni.  App.  558. 

and  that  the  foundation  was  not  protected  in  the  win- 
ter of  1900  by  appellants,  as  provided  in  the  contract, 
and  that  the  building  in  settling  left  large  cracks  in 
all  of  the  walls,  except  the  front,  some  of  which  ex- 
tended from  the  foundation  to  the  roof.  Many  of 
these  facts  were  controverted,  but  the  evidence  largely 
preponderates  in  favor  of  the  above  findings  from  this 
record. 

The  findings  of  the  chancellor,  as  recited  in  the  de- 
cree, and  as  to  which  appellants  complain,  are  in  strict 
conformity  with  the  facts  as  shown  by  the  record. 

Great  stress  is  laid  upon  the  second  assignment  of 
error,  viz.,  that  the  court  failed  to  find  the  ownership 
of  the  real  estate  where  the  building  in  question  was 
erected. 

Under  the  view  we  entertain  as  to  the  facts  in  this 
case,  no  injury  could  accrue  to  appellant  by  reason  of 
the  failure  to  find  as  to  the  ownership  of  the  property, 
if  it  did  so  fail. 

Appellants  complain  at  the  action  of  the  court  in  re- 
fusing to  set  down  for  rehearing,  in  open  court,  their 
objections  to  the  report  and  findings  of  the  master. 

We  fail  to  find  in  this  record  any  error  assigned 
by  appellants  as  to  this  action  of  the  court.  There- 
fore, the  question  is  not  presented  for  review. 

Finding  no  error  in  the  findings  and  decree  of  the 
court,  the  decree  is  affirmed. 

Affirmed. 


Zadoc  Ford,  minor,  by  Charity  J.  Ford,  Plaintiff  in  Error,  t.  St 
LoniE  Loan  &  Investment  Company  et  al..  Defendants 

in  Error. 

Abatement  and  rxvtval — lohen  jurisdiction  of  heir  is  not  acquired. 
Where  on  a  blU  to  foreclose  a  mortgage  a  summons  Is  issued  for 
an  heir  of  the  mortgagor  without  an  order  of  court  having  been 
entered  as  provided  by  R.  S.  ch.  1,  }  12,  concerning  suits  not  abating 
on  the  death  of  a  party,  and  prior  to  a  suggestion  of  the  death  of 
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the  ancestor,  the  mortgagor,  and  an  order  of  court  making  the  heir 
a  party  defendant  and  an  amendment  of  the  hill  which  made  him  a 
party,  such  facts  render  the  service  void  and  Jurisdiction  of  the 
person  of  the  heir  Is  not  acquired. 

Error  to  the  Circuit  Court  of  Vermilion  county;  the  Hon.  Mobton 
W.  Thompson,  Judge,  presiding.  Heard  in  this  court  at  the  April 
term,  1912.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  16,  1912. 

TiLTON  &  Taylob,  for  plaintiff  in  error. 

Silas  Cook  and  0.  M.  Jones,  for  defendants  in  er- 
ror. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the 
court. 

This  was  a  bill  of  review  filed  by  the  plaintiff  in 
error  against  the  defendants  in  error  seeking  to  have 
reviewed  a  decree  entered  in  the  Vermilion  County 
Circuit  Court,  on  the  second  day  of  November,  1908, 
in  the  case  of  The  St.  Louis  Loan  and  Livestment 
Company  of  East  St.  Louis,  Illinois,  against  A.  H. 
Ford,  C.  J.  Ford  and  C.  B.  Spang,  entitled,  '*  Fore- 
closure,** for  want  of  jurisdiction  of  the  court  of  the 
person  of  Zadoc  Ford,  a  minor;  the  bill  alleged  the 
proper  credits  were  not  given  for  payments  made  up- 
on the  indebtedness;  that  the  decree  does  not  find  or 
determine  the  several  amounts  due  to  the  complain- 
ant in  the  original  bill,  as  interest,  premiums,  dues  or 
principal,  but  makes  a  finding  of  a  total  sum ;  that  the 
allowance  of  solicitors'  fees  is  illegal  and  void;  that 
the  appointment  of  a  receiver  was  illegal  and  void,  and 
that  the  sale  made  under  said  decree  was  without  legal 
authority  and  void. 

The  original  bUl  here  sought  to  be  reviewed  wias 
filed  in  the  Vermilion  Circuit  Court  to  the  October 
term,  1907,  and  was  for  the  foreclosure  of  a  real  es- 
tate mortgage.  All  defendants  were  duly  served  with 
summons  and  the  cause  regularly  continued  from  term 
to  term.  On  May  7,  1908,  the  record  shows  the  fol- 
lowing proceedings  were  had.    A  summons  was  issued 
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by  the  clerk  of  the  said  court  directed  to  the  sheriff 
of  said  county  to  execute,  commanding  him  to  sum- 
mon Zadoc  Ford  to  appear  at  the  May  term  of  said 
court,  on  the  third  Monday  in  May,  to  answer  the  said 
bill.  The  return  on  the  summons  shows  that  said 
Zadoc  Ford  was  duly  served  on  the  8th  day  of  May, 
1908. 

The  record  further  shows  that  on  the  eighth  day  of 
May,  1908,  the  death  of  A.  H.  Ford,  one  of  the  defend- 
ants, was  suggested  of  record  and  leave  given  to  make 
Zadoc  Ford,  the  only  heir  of  A.  H.  Ford,  deceased, 
a  party  defendant  and  cause  continued  for  service  up- 
on said  Zadoc  Ford. 

On  November  14,  1908,  by  leave  of  the  court,  an 
amended  and  supplementary  bill  was  filed,  alleging, 
among  other  things,  the  death  of  A.  H.  Ford  and  that 
Zadoc  Ford  was  his  only  heir  at  law,  and  recited  that 
said  Zadoc  Ford  had  already  been  served  with  sum- 
mons on  May  8,  1908.  A  guardian  ad  litem  was  ap- 
pointed for  the  minor,  Zadoc  Ford,  and  answer  filed. 
The  other  plaintiff  in  error,  Charity  J.  Ford,  was 
called  and  defaulted  and  a  decree  entered,  the  prop- 
erty sold  and  a  deficit  reported. 

The  bill  here  under  consideration  contained  many 
recitations  which  we  do  not  deem  it  necessary  to  con- 
sider, and  concludes  with  a  prayer  that  the  decree  in 
the  foreclosure  proceeding  be  revoked,  reversed  and 
set  aside  and  no  further  proceedings  taken  therein; 
that  the  defendants  to  the  bill  be  restrained  from  tak- 
ing possession  of  the  property  or  from  collecting  rent, 
or  in  any  manner  interfering  with  the  rights  and  in- 
terests of  the  complainants,  plaintiffs  in  error  here. 

To  the  bill  of  review  the  defendants  in  error  filed 
general  demurrers  in  the  trial  court,  which  demurrers 
were  sustained  and  the  bill  dismissed  for  want  of 
equity,  and  this  is  a  writ  of  error  sued  out  of  this 
court  by  plaintiff  in  error  to  reverse  the  order  of 
dismissal. 

We  are  of  the  opinion  the  trial  court  erred  in  sus- 
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taining  the  demurrers  and  dismissing  the  bill  herein 
for  the  reason  the  record  of  the  former  proceedings 
recited  in  the  plaintiff  in  error's  bill  fails  to  show 
that  the  court  rendering  the  decree  in  the  foreclosure 
proceeding  had  any  jurisdiction  over  the  person  of 
Zadoc  Ford.  It  is  disclosed  by  said  record  that  on 
the  8th  day  of  May,  1908,  the  death  of  A.  H.  Ford, 
father  of  the  said  Zadoc  Ford,  was  suggested  of  rec- 
ord and  leave  given  to  make  said  Zadoc  Ford  a  party 
defendant  to  the  proceeding,  and  that  the  cause  was 
continued  for  service  upon  him.  On  the  same  day  the 
sheriff  served  the  summons  which  had  been  issued 
on  May  7th  upon  said  Zadoc  Ford.  This  was  all  of 
the  proceedings  had  upon  the  said  8th  day  of  May. 
On  the  14th  day  of  November,  1908,  at  a  subsequent 
term  of  the  said  court,  an  amended  and  supplemental 
bill  was  filed,  reciting  the  death  of  the  said  A.  H.  Ford, 
and  that  Zadoc  Ford  was  his  only  heir  at  law,  and  a 
minor,  and  further  reciting  that  he  had  already  been 
served  with  summons. 

The  summons  referred  to,  as  shown  in  the  record, 
was  issued  on  the  7th  day  of  May,  1908,  one  day  be- 
fore the  death  of  the  defendant  A.  H.  Ford  was  sug- 
gested of  record,  and  one  day  before  leave  was  given 
to  make  said  Zadoc  Ford  a  party  defendant,  and  more 
than  six  months  before  the  amended  bill  was  filed 
making  him  a  party  defendant. 

The  law  under  which  said  Zadoc  Ford  was  intended 
to  have  been  made  a  party  defendant  to  the  foreclos- 
ure proceeding,  provides  that  when  there  are  several 
defendants  to  a  proceeding  and  one  of  them  dies  before 
judgment  or  decree,  the  suit  shall  not  abate,  if  it  might 
originally  have  been  begun  against  the  heir  or  repre- 
sentative of  the  deceased,  but  upon  the  death  of  the 
defendant  being  suggested  on  the  record,  summons 
shall,  by  the  order  of  the  court,  issue  against  such  per- 
son or  legal  representative,  requiring  him  to  appear 
and  defend,  etc.,  after  which  the  case  shall  proceed 
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as  if  it  had  originally  been  commenced  against  him. 
Section  12,  chap.  1,  E.  S. 

Thus  it  will  be  seen  from  this  section,  that  it  was 
necessary  that  the  conrt  shonld  make  an  order  before 
summons  conld  be  issned.  In  other  words,  the  plain- 
tiff in  error,  Zadoc  Ford,  could  not  be  made  a  defend- 
ant without  the  order  of  the  court  being  first  had. 
And,  after  the  order  was  made,  the  defendant  should 
be  proceeded  against  in  all  respects  as  if  he  had  been 
made  a  party  at  the  commencement  of  the  suit. 

Section  4  of  chapter  22,  E.  S.,  entitled  ''Chancery," 
provides  that  the  mode  of  commencing  suits  in  chan- 
eery  shall  be  by  filing  a  bill  of  complaint  with  the 
proper  clerk,  and  section  8  of  said  chapter  provides 
that  upon  the  filing  of  the  bill  the  clerk  shall  issue 
summons.  In  passing  upon  these  sections  of  the  stat- 
ute, the  supreme  court,  in  the  case  of  Hodgen  v.  Gut- 
tery,  58  111.  431,  said:  ''It  will  be  thus  seen  that  a 
summons  cannot  issue  until  the  bill  is  filed.  It  is  only 
upon  its  being  filed  with  the  clerk  that  the  suit  is 
commenced,  or  the  summons  can  issue.  Such  is  the 
statutory  requirement.  This  act  regulates  and  estab- 
lishes the  practice  in  such  cases,  ,and  it  alone  confers 
power  on  the  clerk  to  act,  and  he  must  conform  to  its 
provisions.  Until  the  biU  is  filed  no  suit  is  pending, 
and  until  it  is  commenced  the  clerk  can  neither  legally 
issue  process  nor  make  publication.''  This  holding  is 
supported  by  the  following  authorities.  Eeid,  Mur- 
doch &  Co.  V.  Sheffy,  75  111.  App.  136;  Hansen  v. 
Klicka,  78  Dl.  App.  177;  Mitchell  v.  King,  187  111.  452. 

There  is  no  difference  between  the  position  that  the 
plaintiff  in  error  Zadoc  Ford  sustains  to  the  decree 
sought  to  be  reviewed  than  there  would  have  been  had 
he  been  made  a  party  defendant  to  that  bill  at  the  time 
of  the  filing  of  same  and  had  been  served  with  sum- 
mons issued  by  the  clerk  before  the  bill  was  filed.  The 
fact  that  the  summons  in  that  case  was  issued  before 
the  suggestion  of  the  death  of  the  ancestor  and  the 
prder  of  the  court  making  him  a  party  defendant  and 
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the  amendment  of  the  bill  which  made  him  a  party, 
renders  the  service  void,  and  did  not  give  the  court 
jurisdiction  of  his  person.  Not  having  been  legally 
made  a  party  to  that  proceeding,  it  naturally  follows 
that  he  is  not  bound  by  the  decree  rendered  in  that 
case,  afid  was  not  required,  in  law,  to  observe,  obey, 
or  even  respect  the  decree. 

The  allegations  of  the  bill  here  involved  show  that 
the  court  did  not  have  jurisdiction  of  the  person  of 
the  plaintiff  in  error  Zadoc  Ford,  the  minor,  at  the 
time  of  rendering  the  decree  of  foreclosure. 

It  was  error,  therefore,  to  assume  to  have  jurisdic- 
tion, and  the  error  is  apparent  from  an  examination 
of  the  record  in  that  case. 

There  are  other  errors  complained  of  by  the  plain- 
tiff in  error,  but  we  do  not  deem  it  necessary  at  this 
time  to  discuss  them. 

For  the  error  above  indicated,  the  order  and  decree 
of  the  court  below  is  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court  with  directions  to  overrule 
the  demurrer. 

Reversed  and  remanded  with  directions. 


B.  B.  Teigler  and  Emil  M.  Eram«r,  Appellees,  v.  Samuel  A.  Kanf- 

maim  and  J.  W.  Kaufmann  (T.  W.  Kaufmann,  Appellant). 

B.  B.  Tergler  and  Emil  M.  Kramer,  Appellees,  v.  Samuel  A. 

Kaufmann  and  J.  W.  Kaufmann,  Appellants. 

1.  Pabtitkbshif — wJ^en  interest  in  firm  i$  not  lost.  Partners  who 
buy  a  note  which  another  partner  owes  to  the  firm  for  his  interest 
in  the  partnership  wiU  not  thereby  take  the  place  of  the  partner 
whose  note  they  have  paid.  * 

2.  Pabtnebshif — when  partner  i8  necessary  party  to  bill  to 
dissolve  firm.  Where  partners  buy  a  note  which  another  partner 
owes  to  the  firm  for  his  interest  in  the  partnership,  and  file  a  bill  to 
dissolve  the  partnership,  the  maker  of  the  note  is  a  necessary  party. 

3.  Pabtnkbship — when  donor  of  land  is  not  necessary  party  to 
Hll  to  dissolve  firm.  Where  a  merchants'  association  conditionally 
agrees  to  give  a  partnership  certain  real  estate  upon  which  to 
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operate  its  factory,  on  a  bill  by  a  partner  to  dissolye  the  firm  the 
merchants^  association  is  neither  a  proper  nor  necessary  party. 

4.  Pabtnebship — v)hen  remedy  to  obtain  firm  money  appropri- 
ated is  at  law.  Where  a  person  in  appropriating  money  of  a 
partnership  acts  as  an  attorney  in  fact  of  a  partner,  on  a  bill 
by  a  partner  to  dissolve  the  firm  such  agent  cannot  be  compelled 
to  account  for  the  money,  since  the  remedy  is  at  law. 

5.  CoBTB — when  successful  appellant  must  pay.  Where  a  decree 
is  reyersed  and  the  appellants  have  made  needless  costs  by  per- 
fecting two  appeals,  they  will  be  charged  in  the  last  appeal  with 
a  proportion  of  the  costs  equal  to  the  costs  of  the  record  in  the 
first  appeal,  and  also  the  clerk's  costs  in  the  second  appeal. 

Appeal  from  the  Circuit  Court  of  Ford  county;  the  Hon.  T.  M. 
Harris,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1912.     Reversed  and  remanded.    Opinion  filed  November  12,  1912. 

Statement  by  the  Court.  Emil  M.  Kramer  and  B.  B. 
Yergler  filed  a  bill  in  chancery  to  the  August  term, 
1911,  of  the  Circuit  Court  of  Ford  county  against 
Samuel  A.  Kaufmann  and  J.  W.  Kaufmann  praying 
for  the  dissolution  of  a  partnership  alleged  to  exist 
between  the  complainants  and  Samuel  A.  Kaufmann 
and  for  the  appointment  of  a  receiver  of  the  partner- 
ship property.  The  bill  alleges  that  in  August,  1907, 
Samuel  A.  Kaufmann  of  Green  Hill,  West  Virginia, 
and  Emil  M.  Kramer  and  J.  E.  Kramer,  then  of  Pax- 
ton,  Illinois,  and  B.  R.  Yergler  of  Gridley,  Illinois, 
entered  into  a  copartnership  for  the  purpose  of  car- 
rying on  a  general  manufacturing  business  at  Pax- 
ton,  Illinois,  the  principal  part  of  which  was  the  manu- 
facture and  sale  of  rotary  harrow  attachments  for  use 
on  sulky  and  gang  plows,  under  the  name  of  ''The 
E.  M.  Kramer  Company;''  that  the  interests  of  the 
partners  were  Samuel  A.  Kaufmann  a  one-third,  Emil 
M.  Kramer  a^  one-third,  J.  E.  Kramer  a  one-sixth  and 
B.  R.  Yergler  a  one-sixth;  that  J.  E.  Kramer  paid 
into  the  partnership  for  his  interest  the  sum  of  $4,000 ; 
that  B.  R.  Yergler  paid  into  the  partnership  for  his 
interest  $5,000;  that  the  business  and  patent  rights 
owned  by  Emil  M.  Kramer  were  received  by  the  part- 
nership in  full  payment  of  his  interest  in  said  part- 
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nerflhip  and  that  Samuel  A.  Kaufmann  has  only  paid 
into  the  partnership  for  his  interest  the  sum  of 
$372,40.     The  bill  further  alleges  that  while  Samuel 

A.  Kaufmann 's  name  was  used  in  the  formation  of 
said  partnership  yet  the  real  party  in  interest  was 
J.  W.  Kaufmann  and  not  Samuel  A.  Kaufmann; 
that  Samuel  A.  Kaufmann  is  only  the  nominal  part- 
ner and  owner  of  said  interest,  the  same  being  held  in 
his  name  for  J.  W.  Kaufmann  at  the  request  of  J.  W. 
Kauffmann,  and  that  neither  the  said  Samuel  A. 
Kaufmann  nor  J.  W.  Kaufmann  have  made  any  pay- 
ment on  the  interest  nominally  held  by  the  said  Sam- 
uel A.  Kaufmann  except  said  sum  of  $372.40;  that 
the  agreement  provides  that  Joseph  E.  Kramer  and 

B.  E.  Yergler  should  have  charge  of  the  receiving  and 
shipping  of  the  material  and  products  of  the  company, 
the  employment  of  labor,  the  purchase  of  all  material 
and  the  general  accounting  and  bookkeeping  of  the 
company,  but  J.  W.  Kaufmann,  acting  as  agent  and 
attorney  in  fact  of  Samuel  A.  Kaufmann,  took  to  him- 
self the  matter  of  general  accounting  and  bookkeeping 
and  has  had  charge  of  the  bookkeeping  and  excluded 
Joseph  E.  Kramer  and  B.  E.  Yergler  from  the  same; 
that  J.  W.  Kaufmann  has  failed  to  keep  proper  books 
of  account  to  show  the  condition  of  the  firm,  and  that 
complainants  to  get  such  information  as  to  the  busi- 
ness of  the  firm  have  been  obliged  to  employ  experts 
to  examine  the  books;  that  the  examination  by  the 
experts  shows  that  J.  W.  Kaufmann  has  collected  and 
failed  to  account  for  at  least  $723,  and  that  he  has 
shipped  one  hundred  and  twenty-one  harrows  and 
failed  to  account  or  report  to  the  firm  for  them  or  the 
proceeds ;  that  by  the  terms  of  the  partnership  agree- 
ment it  is  provided  that  on  all  important  matters  the 
partners  shall  consult  each  other,  but  J.  W.  Kaufmann 
has  without  the  knowledge  or  consent  of  the  other 
members  of  the  firm  borrowed  large  sums  of  money 
and  incurred  large  indebtedness  and  said  firm  is  now 
indebted  in  the  sum  of  $27,000  which  is  now  due ;  that 
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in  the  said  agreement  it  is  provided  that  the  com- 
pany's indebtedness  shall  at  no  time  exceed  two-thirds 
of  the  products  sold  without  the  mutual  consent  of 
the  parties,  and  the  present  indebtedness  by  reason 
of  the  acts  of  J.  W.  Kaufmann  largely  exceeds  two- 
thirds  of  the  products  sold  by  the  firm;  that  com- 
plainants from  time  to  time  inquired  of  J.  W.  Kauf- 
mann concerning  the  condition  of  the  business  of  the 
firm  and  that  J.  W.  Kaufmann  at  such  times  misrepre- 
sented to  complainants  the  condition  of  the  business; 
that  on  one  occasion  he  stated  to  complainants  that 
the  firm  had  $5,000  in  the  bank,  but  on  examination 
it  was  found  the  bank  account  was  overdrawn  and  the 
firm  was  at  that  time  indebted  to  the  bank  on  notes 
amounting  to  $10,000;  that  the  said  agreement  pro- 
vides that  no  partner  shall  pledge  the  credit  of  the 
partnership  except  in  the  discharge  of  his  duty  in  the 
department  he  has  charge  of,  and  when  he  does  so  he 
shall  report  his  actions  to  the  bookkeeper  for  proper 
entry  and  shall  advise  his  copartners  of  the  same,  but 
that  said  J.  W.  Kaufmann  in  violation  of  said  agree- 
ment on  many  occasions  made  large  partnership  debts 
of  which  he  did  not  advise  his  copartners;  that  it  is 
provided  in  the  said  agreement  that  at  the  expiration 
of  one  year  from  the  date  thereof  that  said  business 
should  be  incorporated,  and  complainants  state  that 
although  the  said  J.  W.  Kaufmann  as  agent  and  at- 
torney for  Samuel  A.  Kaufmann  has  been  requested 
by  complainants  many  times  to  incorporate  said  busi- 
ness yet  he  has  failed  so  to  do  or  to  consent  to  form- 
ing said  corporation;  that  B.  E.  Yergler  is  the  only 
member  of  the  firm  who  has  any  means  or  property 
outside  of  their  interest  in  the  business,  and  in  case 
the  partnership  should  become  insolvent  he  is  the  one 
who  would  have  to  bear  the  burden  of  the  debts,  and 
that  he  only  entered  said  partnership  on  the  condition 
that  said  partnership  should  be  incorporated  and  his 
liability  limited  to  the  amount  invested  in  the  corpo- 
ration. 
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The  bill  alleges  that  Joseph  K  Eramer  continued 
a  member  of  the  partnership  for  two  years  and  that 
the  interest  of  said  Joseph  E.  Kramer  is  now  owned 
by  complainants. 

It  is  further  alleged  that  there  is  litigation  pending 
in  court  between  the  partners  on  account  of  the  books 
of  the  firm;  that  there  have  been  numerous  quarrels 
between  complainants  and  J.  W.  Kaufmann  and  there 
is  an  intense  feeling  of  bitterness  between  the  part- 
ners, and  on  that  account  the  business  cannot  be  car- 
ried on  at  a  profit  or  to  the  advantage  of  the  parties ; 
that  the  nominal  assets  amount  to  $40,000  but  if  the 
creditors  close  in  on  the  company,  as  they  now  threaten 
to  do,  the  assets  would  be  sacrificed  and  complaiuants 
would  lose  all  they  have  in  said  company  and  complain- 
ant Yergler  would  be  required  to  pay  the  deficiency 
out  of  his  own  property;  that  the  patents  owned  by 
the  company  are  valuable  and  the  business  of  the  com- 
pany profitable  if  properly  managed,  but  on  account 
of  the  incompetency  of  J.  W.  Kaufmann  it  has  not 
been  profitable. 

A  copy  of  the  partnership  agreement  and  of  an 
agreement  between  Samuel  A.  Kaufmann  and  Emil 
M.  Kramer  made  simultaneously  with  the  partnership 
agreement  are  attached  to  and  made  a  part  of  the  bill. 
A  receiver  was  appointed  when  the  bill  was  filed. 

The  defendants  filed  separate  answers  admitting 
the  making  of  the  partnership  agreement  as  alleged 
but  denying  substantially  all  the  other  material  allega- 
tions of  the  bill.  The  answers  state  that  the  troubles 
and  quarrels  between  the  complainants  and  J.  W. 
Kaufmann  are  because  of  misconduct  on  the  part  of 
the  complainants.  The  answer  of  Samuel  Kaufmann 
states  that  J.  W.  Kaufmann  has  done  nothing  except 
what  was  to  promote  the  welfare  of  the  copartnership. 

The  answers  state  that  J,  E.  Kramer  with  the  con- 
sent of  the  copartners  sold  his  interest  to  one  A.  C. 
Ruby,  who  gave  his  note  for  said  Kramer's  interest 
and  that  no  agreement  was  made  between  the  copart- 


568  Appellate  Coxjets  of  Illinois. 

Tergler  et  al.  y.  Kaufmann  et  al.,  176  111.  App.  564. 

ners  to  allow  any  other  person  than  A.  C.  Euby  to  be- 
come a  partner  in  the  place  of  Euby,  and  if  B.  E.  Yerg- 
ler  has  assumed  and  paid  for  the  note  given  by  Euby, 
that  does  not  constitute  him  an  owner  of  Euby's  in- 
terest. The  answers  admit  that  J.  E.  Kramer  paid 
$4,000  for  his  interest  and  that  Yergler  paid  $5,000 
for  his  interest,  but  deny  that  the  business  and  pat- 
ents of  Emil  M.  Kramer  were  received  in  full  of  his 
interest ;  assert  that  prior  to  the  formation  of  the  part- 
nership sought  to  be  dissolved  Emil  M.  Kramer  and 
defendant  Samuel  A.  Kaufmann  had  been  engaged  in 
the  manufacture  of  the  same  rotary  harrow,  in  which 
business  J.  W.  Kaufmann  had  represented  Samuel 
Kaufmann ;  that  J.  W.  Kaufmann  had  acquired  an  in- 
terest in  the  said  patents,  and  that  Samuel  Kaufmann 
had  acquired  the  interest  of  J.  W-  Kaufmann,  which 
J.  W-  Kaufmann  had  under  a  contract  with  Emil  M. 
Kramer  made  on  April  16,  1906 ;  that  in  the  first  part- 
nership J.  E.  Kramer  was  given  a  conditional  inter- 
est by  a  contract  dated  March  20,  1907,  and  insist  that 
the  provision  in  the  partnership  contract  regarding 
the  payment  of  certain  profits  of  the  share  of  Samuel 
A.  Kaufmann  to  Emil  M.  Kramer  is  not  a  matter  to  be 
adjudicated  in  this  suit. 

The  cause  was  referred  to  a  special  master  in  chan- 
cery to  take  the  evidence  and  report  the  same  with  his 
conclusions.  Upon  the  hearing,  on  exceptions  to  the 
report  the  court  entered  a  decree  finding  among  other 
things : 

(2)  That  Emil  M.  Kramer,  B.  E.  Yergler,  Samuel 
A.  Kaufmann  and  J.  E.  Kramer  entered  into  the  arti- 
cles of  partnership  dated  August  1,  1907. 

(5)  That  J.  E.  Kramer  had  a  one-sixth  interest 
for  which  he  paid  $4,000 ;  B.  E.  Yergler  a  one-sixth  for 
which  he  paid  $5,000 ;  Emil  M.  Kramer  a  one-third  in 
payment  for  which  he  turned  over  certain  patents  and 
his  interest  in  a  manufacturing  business,  and  Samuel 
A.  Kaufmann  had  a  one-third  interest  given  to  him  by 
an  agreement  between  J.  W.  Kaufmann  and  said  Sam- 
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uel  A.  Kaufmann  for  part  compensation  for  time  ex- 
pended by  J.  W.  Kanfmann  from  April,  1906,  to  Au- 
gust, 1907,  and  certain  moneys  expended  in  the  busi- 
ness before  that  time,  the  value  of  such  interest  be- 
ing $2,700,  and  that  Samuel  A.  Kaufmann  was  to  pay 
Emil  M.  Kramer  one-half  the  difference  between 
$2,700  and  the  $10,000  interest  S.  A.  Kaufmann  was  to 
have  in  said  copartnership,  and  the  other  half  was  to 
be  paid  into  the  firm. 

(6)  That  J.  E.  Kramer  was  paid  $5,000  by  the 
partnership  for  his  interest  and  by  agreement  of  the 
partners  that  interest  was  sold  to  one  A.  C.  Ruby  who 
gave  notes  for  said  interest,  that  Ruby  never  paid  said 
notes  but  that  complainants  without  the  consent  of 
defendants  took  up  the  Ruby  notes  and  paid  therefor 
$5,600. 

(7)  That  the  copartnership  agreement  is  in  type- 
writing with  the  interlineation  with  a  pen  at  the  end 
of  the  fourth  paragraph,  that  **It  is  mutually  agreed 
at  the  expiration  of  one  year  from  date  to  incorporate 
the  business.'* 

(8)  That  complainants  at  the  expiration  of  one 
year  from  the  date  of  the  contract,  and  many  times 
thereafter,  had  requested  said  defendants  to  incorpo- 
rate said  business  but  said  defendants  refused  to  in- 
corporate it. 

(9)  That  B.  R.  Yergler  is  worth  $65,000  and  is  the 
only  member  of  the  firm  having  anything  outside  of 
what  interest  they  may  have  in  the  business. 

(12)  That  J.  W.  Kaufmann  has  withdrawn  from 
the  assets  of  the  firm  $315.49. 

(15)  That  J.  W.  Kaufmann  made  numerous  mis- 
statements to  the  complainants  as  to  the  amount  of 
the  profits. 

(16)  That  J.  W.  Kaufmann  was  acting  in  said 
partnership  matters  under  a  general  power  of  attor- 
ney from  Samuel  A.  Kaufmann  with  the  same  powers 
and  rights  that  S.  A.  Kaufmann  had  and  the  acts  of 
J.  W.  Kaufmann  are  the  acts  of  Samuel  A.  Kaufmann. 
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(17)  That  extremely  bitter  relations  exist  between 
Emil  M,  Kramer  and  B.  E.  Yergler  on  the  one  part 
and  J.  W.  Kanfmann  on  the  other ;  that  these  relations 
have  been  brought  about  by  numerous  causes. 

(18)  That  the  heaviest  creditors  before  the  filing  of 
the  bill  in  this  cause  were  demanding  their  money. 

(19)  That  the  copartnership  cannot  be  further 
carried  on  without  some  one  putting  more  money 
into  the  business. 

(20)  That  the  relations  between  the  parties  are 
such  that  the  business  cannot  be  further  carried  on 
successfxdly. 

The  decree  orders  that  the  partnership  be  dissolved ; 
that  the  assets  be  sold  by  the  special  master;  that  J. 
W.  Kaufmann  within  thirty  days  pay  to  the  special 
master  the  sum  of  $315.49  which  he  withdrew  from 
said  firm;  that  the  special  master  from  the  proceeds 
pay,  first  the  costs,  second  the  debts  of  the  partner- 
ship if  there  be  sufficient  so  to  do  and  if  not  that  the 
proceeds  be  pro-rated  amongst  the  creditors;  that  if 
any  proceeds  be  left  after  the  payment  of  the  debts 
that  the  balance  be  distributed  amongst  the  partners 
in  proportion  to  the  amounts  paid  into  said  firm ;  that 
there  has  been  paid  in  by  S.  A.  Kaufmann  $2,700,  by 
Emil  Kramer  $12,500,  and  by  B.  E.  Yergler  $7,500; 
that  in  case  the  amount  going  to  S.  A.  Kaufmann  shall 
exceed  $2,700,  the  surplus  going  to  him  shall  be  dis- 
tributed one-half  to  Emil  Kramer  and  the  other  half 
to  the  said  partners  in  the  proportion  of  four-twelfths 
to  S.  A.  Kaufmann,  five-twelfths  to  Emil  M.  Kramer 
and  the  three-twelfths  to  B.  E.  Yergler ;  if  there  be  not 
sufficient  to  pay  the  debts  then  the  said  parties  jointly 
and  severally  shall  pay  to  the  special  master  within 
thirty  days  sufficient  to  pay  said  deficiency,  the  propor- 
tion each  partner  shall  pay  towards  said  deficiency 
shall  be  Samuel  A.  Kaufmaim  four-twelfths,  Emil  M. 
Kramer  five-twelfths  and  B.  E.  Yergler  three-twelfths ; 
that  all  claims  and  proof  of  same  be  turned  over  by  the 
receiver  to  the  special  master,  and  if  any  of  the  claims 
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are  objected  to  by  any  partner  or  creditor  then  the 
special  master  take  the  proof  concerning  the  same  and 
report  the  proof  to  the  court  before  anything  be  paid 
on  any  claims  and  that  the  receiver  remain  in  custody 
of  the  property  until  the  same  is  sold. 

The  defendants  severally  and  jointly  prayed  an  ap- 
peal to  this  court,  J.  W.  Kaufmann  has  perfected 
one  appeal  and  the  two  defendants  have  also  perfected 
a  second  appeal. 

C.  E.  Beach  and  Cloud  &  Thompson,  for  appel- 
lants. 

Wbltt,  Sterling  &  Whitmobb  and  Kebb  &  Lind- 
LEY,  for  appellee. 

Mb.  Pbesiding  Justice  Thompson  delivered  the 
opinion  of  the  court. 

J.  W.  Kaufmann  filed  a  bond  for  an  appeal  on  Feb- 
ruary 15,  1912.  On  the  same  day  both  the  defend- 
ants filed  a  joint  and  several  bond  for  an  appeal. 
J.  W.  Kaufmann  on  March  25th  gave  a  notice  with  a 
copy  of  the  praecipe  for  a  record  to  counsel  for  appel- 
lees, that  on  March  30th,  they  would  file  such  praecipe 
for  a  record  in  his  appeal.  The  praecipe  was  filed 
that  day.  This  praecipe  calls  for  the  process,  plead- 
ings, decree,  orders  of  court  and  certain  portions  of 
the  evidence  and  certain  exhibits  selected  here  and 
there  from  the  report  of  evidence  made  by  the  master. 
The  defendant  on  April  3,  1912,  perfected  his  several 
appeal  by  filing  in  this  court  a  transcript  of  the  record, 
called  for  by  the  praecipe,  which  contains  seven  hun- 
dred pages.  On  the  same  day  J.  W.  Kaufmann  and 
Samuel  A.  Kaufmann  perfected  their  joint  appeal  by 
filing  a  transcript  of  the  record,  consisting  of  over 
3,000  pages,  which  contains  all  that  is  in  the  tran- 
script filed  on  the  appeal  of  J.  W.  Kaufmann  with  the 
full  report  made  by  the  master,  and  also  deposi- 
tions taken  in  the  case  and  attached  exhibits  which 
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were  not  reported  by  the  master.  No  praecipe  ap- 
pears to  have  been  filed  for  the  record  in  the  joint  ap- 
peal. J.  W.  Kaufmann  assigns  errors  on  the  record 
filed  by  him  and  also  jointly  with  Samnel  A.  Kauf- 
mann assigns  errors  on  the  record  in  the  joint  ap- 
peal.   The  two  appeals  were  consolidated  in  this  court. 

It  is  assigned  for  error  that  the  cause  should  not 
have  proceeded  to  final  hearing  without  A.  C.  Euby 
having  first  been  made  a  party  to  the  cause.  The  proof 
shows  that  by  agreement  of  all  the  copartners  the  in- 
terest of  J.  E.  Kramer  was  bought  by  the  remaining 
copartners,  and  that  by  agreement  of  all  the  remain- 
ing copartners  the  interest  that  J.  E.  Kramer  had  had 
in  the  partnership  was  sold  to  A.  C.  Ruby.  Euby  gave 
two  notes  to  the  partnership  for  that  interest.  These 
notes  were  transferred  by  the  partnership  to  a  bank, 
and  the  note  first  maturing  not  being  paid  when  due, 
Emil  Kramer  and  B.  R.  Yergler,  who  had  indorsed 
it,  paid  both  notes  by  giving  their  individual  note, 
and  now  claim  that  such  act  was  a  purchase  of  the 
interest  of  Ruby.  The  evidence  does  not  show  that 
either  Samuel  A.  Kaufmann  or  J.  W.  Kaufmann  his 
attorney  in  fact  had  any  notice  that  Kramer  and  Yerg- 
ler had  taken  up  the  notes  of  Ruby.  Before  Ruby 
could  relieve  himself  from  any  liability  as  a  copart- 
ner and  change  the  liability  of  Samuel  A.  Kaufmann, 
said  Kaufmann  must  have  consented  or  agreed  to 
such  a  change.  Partners  who  buy  a  note,  that  another 
partner  owes  to  the  firm,  will  not  thereby  take  the 
place  of  the  partner  whose  note  they  have  paid.  While 
in  equity  they  may  be  entitled  to  be  repaid  from  his 
interest,  such  purchase  will  neither  deprive  hiTn  of  any 
surplus  he  may  have  in  the  partnership  assets  nor  re- 
lieve him  from  any  liabilities  incurred  after  he  be- 
comes a  partner. 

The  court  found  that  B.  R.  Yergler  is  the  only  mem- 
ber of  the  firm  who  has  anything  outside  of  his  in- 
terest in  the  business,  and  that  if  there  was  a  defi- 
ciency of  assets  that  deficiency  should  be  made  up  in 
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certain  proportions  by  the  partners.  If  Euby  was 
either  a  partner  and  liable  for  any  of  the  deficiency, 
or  merely  the  owner  of  a  partnership  interest,  then  it 
is  manifest  there  is  error  in  the  decree  and  it  was 
error  to  proceed  to  a  decree  without  making  him  a 
party. 

It  is  also  assigned  for  error  that  the  trustees  of  the 
Merchants'  Association  of  Paxton  were  necessary 
parties  to  the  suit.  The  Merchants*  Association  had 
conditionally  agreed  to  give  the  partnership  certain 
real  estate  upon  which  to  operate  its  factory;  the  title 
to  this  property  was  to  be  conveyed  to  the  partnership 
when  it  had  paid  wages  amounting  to  $60,000  exclusive 
of  wages  paid  to  oflBce  help  and  salesmen.  While  on 
a  dissolution  of  the  partnership  the  rights  of  the  part- 
nership and  the  citizens'  association  will  ultimately 
have  to  be  settled,  yet,  they  cannot  be  adjudicated  in 
a  suit  to  dissolve  the  partnership.  The  issues  in  such 
a  matter  are  not  germane  to  the  dissolution  of  the 
partnership  and  the  trustees  of  the  Merchants'  As- 
sociation of  Paxton  were  neither  proper  nor  necessary 
parties  so  far  as  shown  by  the  record  in  this  case. 

It  is  also  assigned  for  error  that  the  court  erred  in 
finding  that  J.  W.  Kaufmann  had  withdrawn  $315.49 
from  the  assets  of  the  firm  and  in  directing  him  to 
pay  said  sum  to  the  special  master  witHn  thirty  days. 
The  court  did  not  find  that  J.  W.  Kaufmann  was  a 
partner.  He  was  the  attorney  in  fact  of  Samuel  A. 
Kaufmann.  Samuel  A.  Kaufmann,  the  partner,  may 
be  liable  to  be  charged  in  this  suit  for  the  dissolution 
of  the  partnership,  with  the  sum  withdrawn  by  his 
attorney  in  fact,  but  the  accounting  between  the  part- 
nership and  J.  W.  Kaufmann,  if  he  is  to  be  charged 
simply  as  an  employee  or  debtor  of  the  partnership, 
cannot  be  tried  in  the  suit  for  the  dissolution  of  the 
partnership.  If  he  is  required  to  personally  account 
for  moneys  appropriated  by  him,  that  would  properly 
be  tried  in  a  suit  at  law.  If  his  acts  in  appropriating 
the  money  were  the  acts  of  his  principal,  Samuel  A. 
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Kaufmann,  then  the  court  would  have  the  right  in 
settling  the  rights  of  the  partners  to  charge  Samuel 
A.  Kaufmann,  the  partner,  with  the  acts  of  his  agent 
and  should  also  give  Samuel  A.  Kaufmann  credit  for 
any  moneys  advanced  by  his  agent  for  him.  The  court 
erred  in  rendering  a  judgment  for  $315.49  against  J. 
W.  Kaufmann,  who  was  not  found  to  be  a  partner. 

The  appellants  having  made  needless  costs  by  per- 
fecting two  appeals  they  will  be  charged  in  the  last 
appeal  with  a  proportion  of  the  costs  equal  to  the  cost 
of  the  record  in  the  first  appeal,  which  is  the  smaller 
record,  and  the  clerk  *s  costs  in  the  second  appeal. 

Reversed  and  remanded. 
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Kathleen  7.  MoNellis,  Defendant  in  Error,  v.  Aetna  Insuianca 

Company,  Flaintiir  in  Error. 
Oen.  No.  17,591. 

1.  iNSUBAifCE — interest.  Interest  may  be  recoyered  on  an  amount 
found  due  on  a  policy  of  insurance  though  not  specifically  claimed 
in  the  declaration. 

2.  Appeals  and  errobs — variance  "between  claim  and  judgment. 
Where  judgment  was  rendered  for  the  amount  of  an  insurance 
policy  and  interest,  though  no  interest  was  claimed,  an  objection 
on  the  ground  of  variance  between  the  judgment  and  the  claim 
cannot  be  made  in  the  appellate  court  where  it  does  not  appear 
that  such  objection  was  made  in  the  trial  court. 

3.  Insubancb — when  admitted  tliat  policy  is  in  force.  The  fact 
that  an  attempt  was  made  by  an  insurance  company  to  cancel  a 
policy  is  an  admission  that  the  policy  was  in  force  at  the  time 
of  such  attempt. 

4.  BviDENGB — when  exclusion  of  notice  to  cancel  insurance  policy 
proper.  In  an  action  on  an  insurance  policy  it  is  not  error  to 
exclude  a  notice  that  the  policy  would  be  canceled  for  nonpayment 
of  premiums,  where  the  policy  provides  that  it  may  be  canceled 
by  the  company  by  giving  five  days'  notice  and  that  in  matters 
^elating  to  the  insurance  no  person  shall  be  deemed  the  agent  of 
the  company  unless  duly  authorized  in  writing,  when  no  attempt 
is  made  to  show  that  the  alleged  agent  who  served  such  notice 
had  such  written  authority. 

5.  EJviDENCB — exclusion  of  question  calling  for  conclusion.  Where 
action  is  brought  on  an  insurance  policy  which  provides  that  in 
matters  relating  to  the  insurance  no  person  shall  be  deemed  the 
agent  of  the  company  unless  duly  authorized  in  writing,  it  is  not 
error  to  sustain  an  objection  to  a  question  put  to  an  agent  of  the 
company  as  to  whether  an  alleged  agent  who  served  notice  that 
the  policy  would  be  canceled  had  authority  to  serve  such  notices. 

6.  iNBUBAsca — notice  of  cancellation,    A  notice  to  a  holder  of 
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an  insurance  policy,  which  states  that  "We  shall  cancel  the  policy," 
is  not  in  itself  a  cancellation. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henry  C. 
Wabd,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

FuBBEB  &  Wakbleb,  f  OF  plaintiff  in  error. 

GuEBiK,  Gallagheb  &  Babbett^  for  defendant  in 
error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

Plaintiff  sued  defendant  on  an  insurance  policy  for 
$750  to  recover  a  fire  loss  of  her  household  furniture. 
The  defense  was  that  plaintiff  did  not  pay  the  insur- 
ance premium  and  that  defendant  canceled  the  policy 
for  that  reason  before  the  fire  occurred.  On  a  trial 
before  a  jury  in  the  municipal  court,  plaintiff  re- 
covered a  judgment  for  the  face  of  the  policy  and  in- 
terest. It  is  contended  here  that  the  judgment  is 
erroneous  because  (1)  it  exceeds  the  amount  claimed 
in  the  plaintiff's  statement  of  claim,  to  the  extent  of 
the  interest  allowed,  and  (2)  the  court  erred  in  admit- 
ting certain  evidence  and  excluding  certain  offered 
evidence. 

It  appears  from  the  evidence  that  Cheshire  and 
Shotwell  were  the  renting  agents  of  the  owner  of  the 
premises  in  which  the  plaintiff  lived,  and  at  the  same 
time  they  were  agents  of  the  defendant  Insurance 
Company.  They  had  in  their  employ  a  clerk  named 
Scott,  who  collected  the  rent  from  the  plaintiff.  Plain- 
tiff claimed  that  she  had  an  agreement  with  Cheshire 
and  Shotwell  (which  had  not  been  performed  by  them) 
to  the  effect  that  she  should  be  given  a  credit  of  ten 
dollars  on  her  first  month's  rent;  that  Scott  ''solicit- 
ed" her  insurance  and  that  she  acquiesced  upon  the 
understanding  that  Cheshire  and  Shotwell  would  ap- 
ply the  ten  dollars  due  her  to  the  payment  of  the  in- 
surance premium,  which  was  $10.80.  Scott  denied 
that  there  was  any  such  understanding.     The  policy 
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was  issued,  however,  by  defendant  and  delivered  to 
plaintiff  in  March,  1909,  and  the  premium  was  paid 
to  defendant  by  Cheshire  and  Shotwell  in  the  due 
course  of  their  insurance  business,  and  they  mailed  a 
bill  for  the  same  to  the  plaintiff  on  one  of  their  own 
(not  the  defendant's)  billheads.  Scott  testified  that 
six  months  later,  on  September  17,  1909,  he  asked  the 
plaintiff  to  pay  the  amount  of  the  premium,  $10.80; 
that  she  told  him  she  could  not  pay  it ;  that  thereupon 
he  took  out  of  his  pocket  a  blank  notice,  filled  in  the 
blanks,  signed  it  himself,  and  handed  the  notice  to 
her.  A  copy  of  this  notice  was  marked  for  identifica- 
tion on  the  trial.  It  was  to  the  effect  that  the  premium 
on  the  policy  (describing  it)  had  not  been  paid  **to 
this  Company  or  any  agent  thereof, '*  and  that  **  un- 
less premium  thereon  shall  be  paid  on  or  before  twelve 
o'clock  noon  of  September  22,  1909,  we  shall  cancel 
the  insurance  under  said  policy  upon  our  books  for 
non-payment  of  premium  without  further  notice  and 
terminate  our  liability  thereunder  from  that  date," 
and  was  signed  **  Aetna  Insurance  Company,  by  Che- 
shire and  Shotwell,  agents."  Plaintiff  denied  receiv- 
ing any  such  notice.  There  was  no  further  evidence 
of  any  cancellation  or  notice  thereof.  Scott  testified 
that  he  had  no  written  authority  from  defendant  to 
act  for  it ;  that  the  premium  was  due  to  Cheshire  and 
Shotwell,  and  that  he  had  no  instructions  from  any 
one  to  cancel  the  policy.  The  notice  was  then  offered 
in  evidence.  An  objection  to  the  offer  was  sustained 
upon  the  ground  that  Scott's  authority  to  act  for  de- 
fendant had  not  been  shown.  Defendant's  general 
agent  in  Chicago  was  then  called  as  a  witness  and 
asked  whether  **as  the  representative  of  the  Aetna 
Insurance  Company,  in  Chicago,  Mr.  Scott  had  au- 
thority to  serve  notice  of  cancellation  of  policies  for 
non-payment  of  premiums."  This  question  was  ob- 
jected to  as  calling  for  a  conclusion,  and  also  for  the 
reason  that  by  the  terms  of  the  policy  the  authority 
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of  any  agent  of  the  Insurance  Company  must  be  in 
writing,  and  the  objection  was  sustained. 

As  to  the  question  concerning  the  allowance  of  in- 
terest the  rule  is,  that  interest  upon  an  amount  found 
due  upon  a  policy  of  insurance  may  be  recovered  even 
though  not  specifically  claimed  in  the  declaration. 
Grand  Lodge  A.  0.  U.  W.  v.  Bagley,  164  111.  340 ;  Boen- 
ing  V.  North  American  Union,  155  111.  App.  528.  The 
same  cases  also  hold  that  any  question  of  variance 
between  the  amount  of  the  verdict  or  judgment  and 
the  amount  claimed  by  the  pleadings,  must  be  pointed 
out  in  the  trial  court,  and  cannot  be  first  raised  in  the 
appellate  court.  It  does  not  appear  that  this  objection 
was  made  in  the  court  below,  and  therefore,  it  cannot 
be  made  here. 

Nor  do  we  think  that  the  court  erred  in  its  rulings 
on  the  evidence.  It  was  not  disputed  that  a  valid  pol- 
icy of  insurance,  delivered  by  defendant  to  the  plain- 
tiff, was  in  force  at  the  time  of  the  attempted  cancel- 
lation. The  very  fact  that  there  was  an  attempt  to 
cancel  it  is  an  admission  that  the  policy  was  in  force 
at  the  time  of  such  attempt.  Aetna  Ins.  Co.  v.  Ma- 
guire,  51  111.  342.  The  policy  reads:  **This  policy 
shall  be  cancelled  at  any  time  at  the  request  of  the 
insured,  or  by  the  Company,  by  giving  five  days'  no- 
tice of  such  cancellation, ' '  and  that  *4n  any  matter 
relating  to  this  insurance,  no  person,  unless  duly  au- 
thorized in  writing,  shall  be  deemed  the  agent  of  this 
Company.*'  The  notice  was  excluded  because  the  au- 
thority of  Scott  to  give  the  notice  had  not  been  shown. 
'  *  There  is  no  presumption  that  a  mere  soliciting  agent 
has  a  right  to  cancel  a  policy,  and  in  fact  he  has  no 
such  power  without  express  authorization.''  19  Cyc. 
648.  No  attempt  was  made  to  show  any  written  au- 
thority, and  Scott  himself  did  not  claim  to  have  any 
authoritv  from  the  defendant.  It  is  clear  that  his  the- 
ory  was  that  he  had  the  right  to  cancel  the  policy 
merelv  because  he  claimed  that  the  bill  of  Cheshire 
and  Shotwell  to  the  plaintiff  for  the  premium  had  not 
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been  paid.  It  is  apparent  from  the  record  that  the 
court  did  not  hold  that  defendant  might  not,  if  it  could, 
show  by  competent  evidence  that  Scott  had  authority 
to  serve  a  cancellation  notice.  The  court  merely 
ruled  that  the  question  as  put  by  defendant's  counsel 
to  the  general  agent  was  open  to  the  objections  specif- 
ically stated  by  plaintiff's  counsel.  The  ruling  was 
clearly  correct.  ^ 

Furthermore,  the  notice  which  Scott  says  he  served 
upon  the  plaintiff  does  not  purport  to  cancel  the  pol- 
icy. It  merely  states  that  unless  the  premium  be  paid 
by  a  certain  date,  '*We  shall  cancel  the  policy."  Such 
a  notice  is  not,  in  itself,  a  cancellation  (Newark  Fire 
Ins.  Co.  V.  Sammons,  110  111.  166),  and  there  was  no 
evidence  tending  to  show  that  the  intention  expressed 
in  the  notice  was  carried  into  effect  by  a  cancellation 
of  the  policy,  or  notice  thereof,  before  the  fire  occur- 
red. 

The  judgment  of  the  municipal  court  will  be  af- 
firmed. 

Afflrmed. 


Luc3[  Ann  Beninghoff,  Administratrix,  Defendant  in  Error,  v. 
ChiBtave  Futterer  and  The  West  Coast  Company,  Plaintiffs  in 

Error. 

Gen.  No.  17,638. 

1.  Neolioeitcb — proximate  cause.  If  a  defectiye  chimney  on 
premises  occupied  by  defendant  is  blown  down  and  bricks  therefrom 
strike  an  occupant  of  adjoining  premises  and  injure  him,  the 
proximate  cause  of  the  accident  is  the  negligence  of  defendant 
in  failing  to  keep  such  chimney  in  repair  or  to  guard  against  its 
collapse. 

2.  Nboligencid — liability  of  owner  of  premises.  The  rule  that 
the  owner  of  premises  is  not  liable  for  injuries  resulting  from 
the  negligence  of  servants  of  an  independent  contractor  does  not 
relieye  such  owner  from  liability  for  injuries  caused  by  his  own 
negligence  though  the  contractor  is  also  negligent. 
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8.  Negligence — independent  contractor.  If  the  negligence  of  an 
jwner  of  premises  and  that  of  an  Independent  contractor  directly 
concur  in  producing  an  injury,  both  are  jointly  liable. 

4.  Negligence — liability  of  owner  of  building.  If  an  owner 
allows  his  building  to  get  out  of  repair  so  as  to  endanger  adjoining 
owners,  it  becomes  a  nuisance,  and  he  is  liable  to  an  adjoining 
owner  injured  when  such  building  falls  for  that  reason. 

5.  Negligence — neglect  to  keep  premises  in  repair.  A  person 
who  has  a  homestead  estate  in  premises,  and  resides  there  with 
his  family,  which  he  supports,  is  liable  for  personal  injuries  to 
an  adjoining  owner  resulting  from  the  collapse  of  a  defective 
chinmey  on  such  premises  caused  by  neglect  to  keep  it  in  repair, 
though  the  fee  to  the  premises  belongs  to  his  wife. 

6.  Nbgligencb — when  occupant  of  building  and  contractor  liable 
for  injuries  caused  by  defects.  Where  a  defective  chimney  on 
a  building  collapsed  while  workmen  were  repairing  the  roof,  and 
an  adjoining  owner  was  injured  thereby,  an  argument  that  the 
only  negligence  shown  was  that  of  the  workmen,  and  that  the 
occupant  of  such  building  and  the  original  contractor  are  not 
liable,  does  not  apply  where  the  defects  were  due  to  the  neglect 
of  such  occupant  and  where  it  appears  from  the  evidence  that  the 
workmen  were  servants  of  such   contractor. 

7.  Master  and  sebvant — when  person  not  original  contractor. 
An  alleged  original  contractor  cannot  be  relieved  from  liability 
for  negligence  of  certain  workmen  on  the  ground  that  they  were 
servants  of  a  subcontractor,  though  such  original  contractor  merely 
directed  the  subcontractor  who  hired  the  workmen  "to  make  a 
good  job"  of  certain  work,  where  the  material  was  furnished  and 
delivered  at  the  premises  by  the  "original  contractor"  and  he  did 
not  deny  by  special  plea  an  allegation  that  he  was  in  possession 
and  control  of  the  premises  at  the  time  of  the  accident 

8.  Pleading — when  defendant  must  plead  specially.  If  defend- 
ant expects  to  take  issue  with  allegations  that  he  was  the  owner 
or  in  possession  or  control  of  property  or  instrumentalities  which 
caused  an  injury,  he  must  plead  specially  thereto,  and  in  the 
absence  of  such  a  plea  the  allegations  stand  admitted  of  record. 

9.  Pleading — when  leave  to  flle  special  plea  properly  denied. 
In  an  action  for  personal  injuries  leave  to  file  a  special  plea  deny- 
ing that  defendant  was  in  possession  or  control  of  instrumentalities 
causing  the  injury  is  properly  denied  where  such  leave  la  asked 
after  the  trial  and  after  the  statute  of  limitations  had  run. 

Error  to  the  Circuit  Court  of  Cook  county;  the  How.  Thomas  O. 
WiNUES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Af&rmed.  Opinion  filed  January  23. 
1913.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Makn  &  MhiT.eb^  for  plaintiffs  in  error ;  Adams,  Bobb 
&  Adams  and  Mabk  D.  Goodman,  of  counseL 

Edwabd  Mayeb  and  James  L.  Bykum,  for  defendant 
in  error;  Bebnhabdt  Fbank,  of  connseL 

Mb.  Justiob  Fitoh  delivered  the  opinion  of  the 
court. 

This  writ  of  error  is  brought  to  reverse  a  judgment 
for  $2,750  against  plaintiffs  in  error  for  damages  for 
wrongfully  causing  the  death  of  Reuben  Beninghoff. 
The  latter  and  Dr.  Gustavo  Futterer  lived  on  adjoin- 
ing lots  on  Fullerton  Avenue,  iu  Chicago.  Between 
their  houses  was  a  space  about  six  feet  wide,  except 
where  a  bay  window  projected  three  feet  from  the 
Beninghoff  house.  An  outer  wall  supported  the  bay 
window.  Under  the  bay  window  was  an  open  space 
which  was  excavated  two  or  three  feet  below  the 
ground  and  floored  with  cement  to  afford  an  entrance 
to  the  basement  of  the  Beninghoff  house,  and  from  this 
excavation,  stairs  led  up  to  a  cement  walk  running 
alongside  the  house  to  the  street  in  front  of  the  prop- 
erty. Nearly  opposite  the  bay  window,  on  the  wall 
of  the  Futterer  house,  was  a  chimney  which  was  in  a 
bad  state  of  repair.  The  title  to  the  Futterer  prop- 
erty was  in  the  doctor's  wife,  subject,  however,  to  an 
estate  of  homestead  in  the  husband.  The  doctor's 
family,  consisting  of  himself,  his  wife,  son,  mother  and 
two  servants,  resided  on  the  property  continuously 
from  1891  until  the  time  of  the  accident,  in  1909,  and 
the  doctor  testified:    *'I  support  the  household.'' 

On  May  14,  1909,  Dr.  Futterer  was  advised  by  his 
wife  that  the  roof  leaked  and  needed  repairs.  He  tele- 
phoned to  a  Mr.  Goldberg,  president  of  the  defendant. 
The  West  Coast  Company,  a  corporation  engaged  in 
the  manufacture  of  roofing  materials.  Dr.  Futterer 
repeated  what  his  wife  had  said  and  requested  Gold- 
berg to  ''have  the  roof  fixed  up."  Goldberg  replied 
that  he  would  attend  to  it.    He,  in  turn,  telephoned  to 
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one  Heavenrich,  a  roofing  contractor  residing  at  Gary, 
Indiana,  and  doing  business  under  the  name  of  the 
''Eeady  Roofing  Company.*'  Goldberg  told  Heaven- 
rich  ^Hhat  there  was  a  roof  at  716  FuUerton  avenue 
which  was  in  bad  condition,''  and  asked  him  to  re- 
move it  and  put  on  a  new  roof,  saying  also  '^^  that  ma- 
terial would  be  on  the  job  with  which  to  do  that." 
Heavenrich  testified  that  Goldberg  gave  him  no  direc- 
tions as  to  the  manner  of  doing  the  work  further  than 
*Ho  make  a  good  job  of  it;"  that  no  price  for  the  work 
was  mentioned,  and  that  he,  Heavenrich,  hired  and 
paid  four  men,  who  did  the  work.  The  old  roof  was 
a  gravel  roof.  The  new  one  was  composed  of  sixteen 
rolls  of  *'West  Coast  Ready  Roofing"  and  asphaltic 
cement,  all  of  which  was  furnished  by  the  West  Coast 
Company  and  was  in  the  rear  of  the  Futterer  house 
when  Heavenrich  first  went  there.  The  workmen  pried 
off  the.  old  roof  with  crowbars,  causing  considerable 
noise  and  jarring,  and  threw  the  old  material  into  the 
back  yard.  There  is  some  evidence  that  a  high  wind 
was  blowing  at  the  time.  While  the  workmen  were 
tearing  off  the  old  roof,  the  chimney  collapsed  and 
some  of  the  bricks  and  mortar  fell  into  the  space  be- 
tween the  two  buildings.  A  few  moments  later  Reu- 
ben Beninghoff  was  found  lying  at  the  foot  of  the 
stairs  above  described  under  his  own  bay  window,  un- 
conscious and  bleeding  from  wounds  about  the  head, 
and  near  him  were  some  of  the  fallen  bricks  and  mor- 
tar. He  was  taken  to  a  hospital,  where  he  died  the 
next  morning  from  shock  and  internal  hemorrhage. 
He  was  seventy-four  years  of  age,  in  good  physical 
health,  and  had  just  retired  from  a  position  as  a  car- 
penter or  bridge  builder,  at  which  occupation  he 
earned  eighty  dollars  a  month. 

The  declaration  contains  three  counts.  The  first 
count  charges  that  the  injury  was  caused  by  the  neg- 
ligence of  both  defendants  in  repairing  the  roof  and 
chimney  in  a  ''reckless,  improper  and  unsafe  man- 
ner."    The  second  count  alleges  that  the  defendant, 
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Futterer,  ordered  the  roof  and  chimney  to  be  repaired, 
and  the  defendant.  The  West  Coast  Company,  made 
said  repairs,  with  full  knowledge  on  the  part  of  both, 
of  the  defective  condition  of  the  chimney ;  and  that  the 
injury  was  caused  by  the  negligent  failure  of  both  de- 
fendants **to  furnish  proper  and  suitable  protection'' 
to  Beninghoff  and  others  in  close  proximity  to  the 
building.  The  third  count  merely  alleges  that  while 
Beninghoff  was  upon  the  premises  known  as  714  Ful- 
lerton  Avenue,  and  was  exercising  due  care,  etc.,  and 
while  defendants  were  engaged  in  remodeling  and  re- 
pairing the  house  at  716  Fullerton  Avenue,  '^bricks, 
mortar  and  other  materials  connected  with  said  build- 
ing'* fell  upon  him  and  killed  hincu  All  the  counts 
allege  that  defendants  were  *'in  the  possession  of, 
had  control  of,  and  were  using  and  operating"  the 
premises  upon  which  the  chimney  was  located.  The 
defendant  Futterer,  filed  a  plea  of  not  guilty  and  a 
special  plea  denying  *Hhe  ownership,  control  or  man- 
agement of  said  premises  *  *  *  or  of  any  of  the 
agencies  •  •  •  which  caused  the  death  of  the  said 
Eeuben  Beninghoff."  The  defendant.  The  West  Coast 
Company,  filed  the  general  issue  only.  Upon  the  mo- 
tion for  a  new  trial,  nearly  two  years  after  the  acci- 
dent, it  asked  leave  to  file  a  special  plea  similar  to 
that  filed  by  its  codefendant,  but  the  motion  was  de- 
nied. 

In  support  of  their  contention  that  the  judgment 
should  be  reversed,  counsel  for  plaintiffs  in  error  pre- 
sent an  ingenious  argument,  which  may  be  stated  as 
follows:  The  only  negligence  shown  is  that  of  the 
workmen  on  the  roof  at  the  time  of  the  accident ;  these 
workmen  were  not  servants  of  the  defendants,  but 
were  hired  and  paid  by  the  Ready  Roofing  Company 
and  were  under  its  sole  direction ;  that  the  latter  was 
an  independent  subcontractor,  in  possession  of  the 
premises;  therefore,  neither  the  owner  nor  the  origi- 
nal contractor  is  liable.  If  the  assumptions  (or  deduc- 
tions) of  fact  contained  in  this  argument  be  conceded 
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to  be  correct,  the  conclusion  stated  would  doubtless 
naturally  follow.  But  we  think  the  argument  fails  to 
take  into  consideration  all  the  evidence.  There  was 
evidence  to  the  effect  that  several  months  before  the 
accident,  the  bricks  and  mortar  in  the  chimney  were 
loose,  and  it  is  a  fair  inference  from  all  the  evidence 
that  at  the  time  of  the  accident  the  chimney  was  in 
such  a  condition  of  decay  and  disintegration  that  it 
was  ready  to  topple  over  or  collapse  at  a  touch  or  jar, 
or  even  to  be  blown  down-  by  a  heavy  wind.  If  it  was 
in  fact  blown  down  (as  claimed  by  the  witness  Heaven- 
rich),  then  the  proximate  cause  of  the  accident  was 
the  negligence  of  the  owner  or  occupant  in  failing  to 
keep  it  in  a  reasonable  state  of  repair  or  to  guard 
against  its  collapse.  If  it  fell  because  it  was  jarred  or 
touched  by  the  workmen  while  they  were  tearing  oflf 
the  roof  (and  counsel  admit  that  the  evidence  fairly 
tends  to  that  conclusion),  then  the  jury  were  justified 
in  finding  from  all  the  evidence,  that  the  accident  was 
caused  by  the  careless  work  of  the  roofers,  combined 
with  the  negligence  of  the  owner  or  occupant  in  failing 
to  guard  against  the  danger  of  the  chimney  falling 
while  the  men  were  at  work  on  the  roof. 

The  rule  which  exempts  an  owner  of  property  from 
liability  for  the  negligence  of  the  servants  of  an  in- 
dependent contractor  is  based  upon  the  principle  that 
in  such  cases  the  relation  of  master  and  servant  does 
not  exist  between  the  owner  and  the  contractor,  and 
therefore,  the  owner  cannot  be  held  liable  for  injuries 
caused  solely  by  the  negligence  of  the  contractor  or 
the  servants  of  the  contractor.  Scammon  v.  City  of 
Chicago,  25  111.  424 ;  Hale  v.  Johnson,  80  HI.  185.  But 
this  rule  cannot  be  so  applied  as  to  relieve  the  owner 
from  liability  for  injuries  caused  by  his  own  negli- 
gence, even  though  the  contractor  may  also  be  negli- 
gent. If  an  owner's  own  negligence  and  the  negligence 
of  an  independent  contractor  directly  concur  in  pro- 
ducing the  injurious  result,  both  are  jointly  liable. 
Consolidated  Ice  Machine  Co.  v.  Keifer,  134  lU.  481.  If 
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the  owner  of  a  house  suffers  his  building  to  get  out  of 
repair  so  as  to  endanger  persons  passing  along  a  pub- 
lic street,  it  becomes  a  nuisance,  and  if  it  falls  for 
that  reason,  he  is  liable  to  any  one  thereby  injured. 
1  Thompson  on  Negligence,  349.  The  same  rule  is  ap- 
plicable as  between  adjoining  owners  of  land  in  cities. 
Kappes  V.  Appel,  14  111.  App.  170;  Schwartz  v.  Gil- 
more,  45  111.  455. 

In  the  present  case,  the  unsafe  condition  of  the 
chimney  was  not  due  to  any  negligence  on  the  part  of 
the  contractor  or  his  workmen.  Its  dangerous  condi- 
tion was  the  result  of  the  neglect  of  the  person  whose 
duty  it  was  to  keep  the  premises  in  repair.  Dr.  Futter- 
er was  the  occupant  of  the  premises.  He  had  a 
homestead  estate  therein,  resided  there  with  his  fam- 
ily and  supported  the  household.  That  the  title  to  the 
fee  was  in  his  wife's  name  can  make  no  difference  in 
this  case,  for  it  is  a  general  rule  that  it  is  the  occupant, 
and  not  the  owner  as  such,  who  is  responsible  for  in- 
juries received  in  consequence  of  a  failure  to  keep  the 
premises  in  repair.  Gridley  v.  City  of  Bloomington, 
68  111.  47 ;  Boyce  v.  Tallerman,  183  111.  115.  The  chim- 
ney was  at  the  top  of  the  side  wall  of  a  gravel-roofed 
brick  house.  The  workmen  hired  by  the  Eeady  Roof- 
ing Company  were  roofers,  not  brick  layers  or  masons. 
They  were  not  employed  to  repair  or  rebuild  the  chim- 
ney, but  to  remove  the  old  roof  and  lay  a  new  one. 
But  while  they  were  not  responsible  for  the  defective 
condition  of  the  chimney,  still,  in  view  of  that  condi- 
tion, they  were  charged  with  the  duty  of  exercising 
reasonable  care  in  doing  the  work  they  were  hired  to 
do.  That  work  required  them  to  ''attack"  the  old 
roof  with  crowbars.  This,  with  its  consequent  jarring 
of  the  roof,  made  the  work  they  were  engaged  in  nec- 
essarily and  inherently  dangerous  to  anyone  right- 
fully upon  the  adjoining  premises  who  was  near 
enough  to  be  hit  by  falling  bricks  and  mortar  dis- 
lodged by  their  work.  Under  such  circumstances,  the 
rule  relied  on  by  plaintiffs  in  error  has  no  application. 
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Sherman  House  Hotel  Co.  v.  Gallagher,  129  111.  App. 
557;  Scammon  v.  City  of  Chicago,  supra;  Chicago 
Economic  Fuel-Gas  Co.  v.  Myers,  168  111.  139,  146; 
City  of  Chicago  v.  Murdock,  212  111.  9. 

Nor  do  we  think  that  the  West  Coast  Company,  as 
the  alleged  **  original  contractor, ''  can  be  relieved 
from  liability,  upon  the  ground  stated,  under  the  facts 
shown  by  the  record  in  this  case.  The  West  Coast 
Company  employed  Heavenrich  to  do  the  work. 
Heavenrich  testified  that  he  frequently  did  this  kind 
of  work  for  the  West  Coast  Company,  sometimes  *'as 
an  employee '  *  and  at  other  times  *  ^  by  contract. '  *  The 
only  evidence  from  which  it  might  be  inferred  that  he 
laid  this  particular  roof  by  contract,  as  distinguished 
from  doing  the  work  by  day  labor,  is  that  he  hired  and 
paid  the  roofers,  and  that  he  was  given  no  other  di- 
rections as  to  the  manner  of  doing  the  work  than  ^*to 
make  a  good  job  of  it.^^  On  the  other  hand,  it  appears 
that  the  West  Coast  Company  furnished  and  delivered 
at  the  premises  all  of  the  required  material,  prepared 
ready  for  laying.  There  is  no  evidence  that  this  ma- 
terial was  purchased  or  owned  by  the  Ready  Eoofing 
Company.  It  was  the  property  of  the  West  Coast 
Company,  and  the  possession  of  the  same  by  the  Roof- 
ing Company  was  the  possession  of  the  West  Coast 
Company.  Moreover,  the  declaration  alleges  that  the 
**  defendants  ^  ^  were  in  possession  and  control  of  the 
premises  at  the  time  of  the  accident,  and  the  West 
Coast  Company  did  not  deny  this  averment  by  any 
special  plea.  It  is  contended  that  the  rule  announced 
in  the  case  of  Chicago  Union  Traction  Co.  v.  Jerka, 
227  111.  95,  requiring  matters  of  mere  inducement  in  a 
declaration  to  be  denied  by  special  plea,  is  applicable 
only  to  railroad  or  street  railway  companies  and  sim- 
ilar corporations.  There  is  nothing  in  the  opinion  in 
that  case  which  gives  any  support  to  this  claim,  and 
it  appears  from  the  opinion  that  the  court  did  not 
there  lay  down  any  new  rule,  but  merely  applied  an 
established  and  settled  principle  to  a  personal  injury 
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case  brought  against  a  street  railway  company.  The 
Jerka  case  has  been  followed  and  the  same  rule  ap- 
plied in  the  following  cases,  if  no  others,  in  which  the 
defendant  was  not  a  railroad  or  street  railway  or  other 
like  corporation.  Morris  v.  Williams,  143  111.  App.  144, 
aff'd  237  111.  254;  Carr  v.  W.  S.  Silica  Co.,  153  111.  App. 
519;  Johnson  v.  Johnson,  166  111.  App.  422;  Casey  v. 
Grace  Co.,  168  111.  App.  488.  We  understand  the  rule 
stated  in  the  Jerka  case,  supra,  to  be  one  of  general 
application,  requiring  a  defendant  to  plead  specially 
that  he  was  not  the  owner  or  in  possession  or  control 
of  the  property  or  instrumentalities  which  caused  the 
injury  if  he  expects  to  take  issue  with  the  plaintiff 
upon  such  allegations.  On  page  100  of  the  opinion  in 
that  case  the  court  says:  '*If  a  plaintiff  is  afforded 
timely  notice  by  a  special  plea  that  the  want  of  owner- 
ship is  relied  upon  as  a  defense,  the  plaintiff  will  have 
an  opportunity  of  making  investigation,  and  if  he  as- 
certains that  he  has  sued  the  wrong  party,  he  may, 
before  the  statute  of  limitations  becomes  a  defense, 
bring  his  suit  against  the  party  that  is,  in  fact,  liable. 
We  cannot  imagine  a  case  where  the  rule  established 
by  the  decisions  of  this  court  can  work  any  hardship 
on  defendants.^'  This  language  is  peculiarly  appro- 
priate in  this  case,  in  view  of  the  fact  that  after  the 
trial,  and  after  the  statute  of  limitations  had  run, 
leave  was  asked  to  file  such  a  special  plea.  The  re- 
quest was  denied  by  the  trial  court  and  we  think  it  was 
properly  denied  under  the  circumstances.  There  be- 
ing no  special  plea  on  file  on  behalf  of  the  West  Coast 
Company,  it  stands  admitted  of  record  that  it  was  in 
possession  and  control  of  the  instrumentalities  caus- 
ing the  injury  at  the  time  of  the  accident.  Even  if 
this  were  not  true,  we  think  the  proof  shows  the  West 
Coast  Company  was  in  possession,  and  that  Heaven- 
rich  and  his  men  were  merely  its  employees,  for  whose 
negligence  it  is  liable,  for  the  reasons  already  stated. 
We  have  also  given  due  consideration  to  the  conten- 
tions of  counsel  that  the  deceased  was  guilty  of  con- 
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tribntory  negligence,  and  that  the  damages  are  exces- 
sive. These  are  questions  of  fact,  and  the  verdict  of 
the  jury  as  to  such  questions  should  not  be  disturbed 
unless  clearly  contrary  to  the  weight  of  the  evidence. 
We  do  not  find  it  so.  As  to  the  alleged  errors  of  the 
court  in  refusing  instructions,  we  think  the  court 
properly  refused  those  relating  to  the  question  of 
independent  contractor,  for  the  reasons  hereinabove 
stated ;  and  the  instruction  relating  to  the  fact  that  Dr. 
Futterer  was  a  stockholder  in  the  West  Coast  Com- 
pany was  properly  refused  because  it  apparently  as- 
sumes that  the  latter  was  guilty  of  negligence. 
The  judgment  of  the  circuit  court  will  be  aflSrmed. 

Affirmed. 


Ervilla  M.  TwaitSi  Defendant  in  Error,  v.  Willy  H.  Lau  Company, 

Plaintiff  in  Error. 

Gen.  No.  17,651. 

1.  Chattel  mobtoaoes — sale  of  mortgaged  property.  Where  per- 
sonal property  has  been  mortgaged  by  a  man  to  his  wife,  and  Is 
thereafter  sold  by  the  former,  the  latter  may  recover  from  the 
buyer  either  on  the  principle  that  her  husband  was  acting  as  her 
agent  and  with  her  consent,  or  on  the  principle  of  a  suit  for  money 
had   and   received. 

2.  Chattel  mobtqages — posaeaaior^  after  default.  As  between  a 
mortgagee  and  a  mortgagor  of  chattels,  or  a  purchaser  from  the 
latter,  possession  need  not  be  taken  upon  default,  and  a  purchaser 
from  the  mortgagor,  before  condition  broken.  Is  In  no  better  posi- 
tion in  relation  to  It  than  the  mortgagor. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hbnbt  G. 
Beitleb,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1912. 

Gregoby,  Poppbnhtjsbn  &  McNab,  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 
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Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

Ervilla  M.  Twaits,  defendant  in  error,  wife  of  Dan- 
iel H.  Twaits,  sued  the  plaintiff  in  error  to  recover 
the  purchase  price  of  sundry  gas  and  electric  lighting 
fixtures  and  miscellaneous  parts  thereof,  and  upon  a 
trial  before  the  court  without  a  jury  recovered  a  judg- 
ment for  $115.23.  Plaintiff  in  error  seeks  to  reverse 
the  judgment  upon  the  ground,  first,  that  plaintiff 
failed  to  establish  her  right  to  maintain  this  action; 
second,  that  no  sale  was  established  by  a  preponder- 
ance of  the  evidence;  and  third,  that  the  court  erred 
in  certain  rulings  regarding  the  admission  and  ex- 
clusion of  evidence. 

It  appears  that  prior  to  the  transaction  in  question 
Daniel  H.  Twaits  mortgaged  the  property  to  his  wife 
for  money  loaned.  Several  months  after  the  alleged 
sale,  the  purchase  price  not  having  been  paid,  Mrs. 
Twaits  called  on  Willy  Lau,  the  president  of  the  de- 
fendant corporation,  presented  him  with  a  bill  for  the 
price  of  the  articles  claimed  to  have  been  sold  by  her 
husband,  and  requested  payment.  He  replied  that  he 
had  sold  some  of  the  goods,  and  would  return  the  rest 
if  she  wanted  them.  She  then  brought  suit  for  the 
purchase  price.  We  think  she  had  the  right  to  main- 
tain this  suit,  either  on  the  principle  that  her  husband 
was  acting  as  her  agent  and  with  her  consent,  as  held 
in  Bank  v.  Raymond,  57  N.  H.  144,  or  on  the  principle 
of  a  suit  for  money  had  and  received,  as  held  in  Allen 
V.  Stenger,  74  111.  119 ;  Chittenden  v.  Pratt,  89  Cal. 
178,  and  Nugent  v.  McNeil  Shoe  Co.,  62  N.  J.  Eq. 
583.  It  has  been  held  that  as  between  a  mortgagee  and 
a  mortgagor  of  chattels,  or  a  purchaser  from  the  lat- 
ter, possession  need  not  be  taken  upon  default  (Sond- 
heimer  v.  Graeser,  172  HI.  293),  and  that  a  purchaser 
from  a  mortgagor  before  condition  broken,  takes  the 
property  subject  to  the  mortgage,  and  is  in  no  better 
position  in  relation  to  it  than  the  mortgagor.  Ar- 
nold V.  Stock,  81  111.  407.    No  question  is  raised  as  to 
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the  validity  of  the  mortgage  in  other  respects,  and  it 
appeared  that  it  was  duly  acknowledged  and  recorded 
prior  to  the  sale  in  question.  We  think  there  was  no 
error  in  admitting  the  mortgage  in  evidence.  Nor  was 
it  error  for  the  court  to  refuse  to  allow  defendant  to 
show  that  it  had  always  been  ready  and  willing  to 
turn  over  the  goods,  or  what  was  left  of  them,  to  the 
original  owner  for  the  reason  that,  in  our  opinion,  the 
conclusion  of  the  trial  court  that  a  sale  had  been  made, 
as  claimed  by  the  plaintiff,  was  in  accordance  with 
the  preponderance  of  the  evidence. 

The  judgment  of  the  municipal  court  will  be  af- 
firmed. 

Aifirmed. 


Jacob  C.  Portis,  Defendant  in  Error,  v.  niinois  Surety  Company, 

Plaintiff  in  Error. 

Gen.  No.  17,680. 

1.  Appeals  Ain>  ebbobs — liability  of  surety  on  appeal  hand.  An 
appeal  bond  conditioned  for  the  payment  "of  the  Judgment  ren- 
dered and  to  he  rendered  against  her  In  case  the  said  judgment 
shall  be  affirmed,"  where, the  principal  so  referred  to,  who  appeals 
the  case,  Is  not  a  party  of  record  or  to  the  judgment.  Is  not  a 
statutory  bond,  but  where  no  motion  to  dismiss  the  appeal  Is  made 
and  the  bond  serves  the  same  purpose  as  If  valid,  the  surety  Is 
estopped  from  denying  Its  recitals  or  that  It  Is  binding  upon  the 
obligors  as  a  voluntary  contract  executed  upon  good  consideration, 
and  Is  liable  for  substantial  damages,  or  only  nominal,  or  none 
at  all,  according  to  the  strict  letter  and  terms  of  the  bond. 

2.  Appeals  and  ebbors — parties.  The  right  of  appeal  is  purely 
statutory  and  the  statute  gives  the  right  only  to  a  party  to  the 
suit,  while  the  right  to  sue  out  the  common-law  writ  of  error 
Is  available  also  to  any  one  who  is  privy  to  one  of  the  parties 
or  who  appears  to  have  been  prejudiced  by  the  judgment. 

3.  Municipal  coubt — affidavit  of  merits  to  action  on  appeal  bond. 
In  an  action  on  an  appeal  bond  an  affidavit  of  merits  which  sets 
fcrth  that  the  bonded  principal  was  not  a  party  to  the  record 
and  judgment  appealed  from,  presents  prima  fade  a  good  defense. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wilijam  N. 
Gemmill^  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
January  23,  1913. 

Charles  J,  Herman,  for  plaintiff  in  error;  Doug- 
las C.  Gregg,  of  counsel. 

Morton  A.  Mergentheim,  for  defendant  in  error. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

After  striking  from  the  files  a  fourth  amended  affi- 
davit of  merits,  the  municipal  court  entered  judgment 
by  default  for  $506.65  against  the  Illinois  Surety  Com- 
pany upon  the  plaintiff's  affidavit  of  claim.  The  state- 
ment of  plaintiff's  claim,  as  filed,  sets  out  in  haec 
verba  an  appeal  bond  for  $1,000,  signed  by  Fannie 
Singer  and  the  Surety  Company.  The  bond  recites 
that  Jacob  C.  Portis  recovered  a  judgment  in  the 
County  Court  of  Cook  County  for  $425  against  **  Ber- 
nard Sangerman,  executor  of  the  estate  of  Abraham 
Singer,  deceased,"  from  which  judgment  ^^said  Fan- 
nie Singer,  successor  in  trust  of  Bernard  Sanger- 
man, has  prayed  for  and  obtained  an  appeal  to  the 
appellate  court;"  and  the  condition  is  as  follows: 
*'Now,  therefore,  if  the  said  Fannie  Singer,  succes- 
sor in  trust  of  Bernard  Sangerman,  shall  duly  prose- 
cute her  said  appeal  with  effect,  and  moreover,  pay  the 
amount  of  the  judgment,  costs,  interest  and  damages 
rendered  and  to  be  rendered  against  her  in  case  the 
said  judgment  shall  be  affirmed  in  said  appellate  court, 
then  the  above  obligation  to  be  void,  otherwise  to  re- 
main in  full  force  and  virtue."  The  statement  then 
avers  that  said  judgment  was  affirmed  in  the  appellate 
court,  and  that  plaintiff  claims  that  defendant  is  lia- 
ble for  $506.65,  as  follows:  Original  judgment, 
$425;  interest,  $56.50;  county  court  costs,  $12;  appel- 
late court  costs,  $13.15. 

The  fourth  amended  affidavit  of  merits  which  was 
stricken  from  the  files  (presumably  under  the  rule  of 
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the  municipal  court  which  authorizes  that  to  be  done 
when  it  appears  from  the  affidavit  of  merits  that  the 
defendant  ''is  relying  on  a  defense  that  is  clearly  un- 
founded in  law'*)  states,  in  substance,  that  the  nature 
of  the  defense  is  that  the  bond  was  null  and  void  for 
the  reason  that  Fannie  Singer  was  not  a  party  to  the 
record  nor  to  the  judgment  in  the  case  in  which  the 
appeal  bond  was  filed,  and  that  the  appellate  court 
decided  that  said  judgment  was  not  against  Sanger- 
man,  as  executor,  but  against  him  personally. 

The  right  of  appeal  is  purely  statutory,  and  the 
statute  gives  the  right  only  to  a  party  to  the  suit.  If 
an  appeal  be  taken  and  a  bond  be  filed  by  one  who  is 
not  a  party,  the  appeal  will  be  dismissed  on  motion. 
Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Surwald,  147 
111.  194;  Union  Nat.  Bank  of  Chicago  v.  Barth,  179 
111.  83;  Cleveland  v.  Cleveland,  225  111.  570.  In  this 
respect  there  is  a  material  distinction  between  the 
right  to  an  appeal  and  the  right  to  sue  out  a  writ  of 
error,  the  latter  being  a  common-law  writ  available  to 
any  of  the  parties  or  their  privies,  or  to  any  one  who 
appears  by  the  record  to  be  prejudiced  by  the  judg- 
ment. Anderson  v.  Steger,  173  HI.  112;  Granat  v. 
Kruse,  213  HI.  328 ;  Moll  v.  Sanitary  District,  228  111. 
633. 

The  bond  here  sued  upon  is  an  appeal  bond,  ap- 
proved by  the  county  court.  It  does  not  show  on  its 
face  that  Fannie  Singer  was  a  party  to  the  suit.  Its 
language  clearly  implies  the  contrary.  Furthermore, 
the  statute  provides  (Practice  Act,  section  92)  that  if 
an  appeal  is  taken  from  a  money  judgment  **the  condi- 
tion of  the  bond  shall  be  for  the  prosecution  of  such 
appeal,  and  the  payment  of  the  judgment,  interest, 
damages  and  costs  in  case  the  judgment  is  affirmed.*' 

This  bond  shows  that  an  appeal  was  prayed  and 
allowed  from  a  money  judgment,  yet  the  condition  is 
not  for  the  payment  of  the  judgment  appealed  from, 
but  for  the  payment  of  the  judgment  **  rendered  and 
to  be  rendered  against  her  in  case  the  said  judgment 
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shall  be  affirmed.  *'  It  was  not,  therefore,  a  statutory 
bond,  and  upon  motion  in  the  appellate  court,  the  ap- 
peal would  either  have  been  dismissed,  or  a  proper 
bond  required  to  be  filed.  No  such  motion  was  made, 
however,  and  the  bond  apparently  served  the  same 
purpose,  pending  the  hearing  of  the  appeal,  as  if  it 
had  been  filed  by  a  party  to  the  suit,  and  had  con- 
tained the  statutory  conditions.  Under  such  circum- 
stances, the  bond  is  not  a  mere  nullity,  as  claimed  by 
the  affidavit  of  merits,  but  was  valid  and  binding  upon 
the  obligors  according  to  its  terms  as  a  volunta'ry 
contract  executed  upon  a  good  consideration.  Me- 
serve  v.  Clark,  115  111.  580;  McCarthy  v.  Chimney 
Construction  Co.,  219  111.  616.  The  surety  in  such  a 
bond  is  estopped  from  denying  that  it  is  a  binding  ob- 
ligation, and  that  its  recitals  are  true.  Courson  v. 
Browning,  78  111.  210 ;  Mix  v.  People,  86  111.  329 ;  Ar- 
nott  V.  Friel,  50  111.  174;  Terre  Haute  &  I.  R.  Co.  v. 
Peoria  &  P.  U.  E.  Co.,  81  111.  App.  435 ;  McCarthy  v. 
Chimney  Construction  Co.,  supra.  ^*The  obligee  in 
such  a  case  will  recover  substantial  damages,  or  only 
nominal  ones,  or  none  at  all,  according  to  the  terms  of 
the  bond.''  Weigley  v.  Moses,  78  111.  App.  471.  While 
the  conclusion  stated  in  the  affidavit  of  merits  that  the 
bond  was  null  and  void  is  inaccurate,  yet  the  fact 
alleged  as  a  defense  is  that  there  was  no  judgment 
rendered  against  Fannie  Singer.  If  this  be  true,  in 
point  of  fact,  then  under  the  authorities  above  cited, 
Portis,  the  obligee,  is  not  entitled  to  recover  the 
amount  of  the  judgment  against  Sangerman,  as  such, 
but  is  entitled  to  recover  only  such  damages  as  he 
may  have  sustained  under  the  strict  letter  of  his  bond. 
No  such  damages  are  claimed  in  the  plaintiff's  state- 
ment of  claim. 

We  conclude,  therefore,  that  to  the  extent  that  the 
affidavit  of  merits  avers  as  a  fact  that  Fannie  Singer 
was  not  a  party  to  the  judgment  in  the  case  in  which 
the  bond  was  filed,  it  states,  prima  facie,  a  good  de- 
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fense  to  the  plaintiff's  claim  of  right  to  recover  the 
amount  of  such  judgment.  Plaintiff  in  error  was  en- 
titled to  a  trial  upon  the  issue  of  fact  thus  presented 
and  the  court  erred  in  striking  the  affidavit  from  the^ 
files. 

The  judgment  will  be  reversed  and  the  cause  re- 
manded for  further  proceedings,  not  inconsistent  with 
this  opinion^ 

Reversed  and  remanded. 


Edward  MoClintock^  Appellant,  t.  The  Hall  Signal  Company, 

AppeDee. 

Oen.  No.  17,695. 

MAsm  Ain)  SEBYANT — accovd  and  satisfaction.  In  an  action 
for  salary,  where  plaintiff  had  been  employed  in  consideration 
of  the  right  to  use  an  invention,  and  the  defendant  alleged  fraudu- 
lent representations  and  accord  and  satisfaction,  held^  that  find- 
ings for  defendant  were  not  clearly  against  weight  of  evidence. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveblt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1918. 

Baseb  &  HoLDEB,  for  appellant. 
CooNBY  &  Vebhobven,  f  or  appellee. 

Mb.  Justice  Fitch  delivered  the  opinion  of  the 
court. 

In  1909,  appellant  was  the  manager  of  the  McClin- 
tock  Manufacturing  Company,  of  St.  Paul,  Minnesota, 
which  manufactured  an  article  invented  by  him,  known 
as  a  ** Mercury  Contact  Ring,"  used  in  connection 
with  railway  signaling  apparatus.    Appellee  is  a  cor 
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poration  engaged  in  mannf actnring  and  installing  rail- 
road signals.  In  June,  1909,  appellant  had  an  inter- 
view in  New  York  City  with  W.  P.  Hall  and  J.  J. 
Kennedy,  president  and  general  manager,  respect- 
ively, of  the  Hall  Signal  Company,  resulting  in  a  con- 
tract, by  the  terms  of  which  appellee  was  given  the  ex- 
clusive right  to  use  appellant's  invention  on  all  its 
signaling  devices,  and  agreed  to  buy  from  the  McClin- 
tock Manufacturing  Company  not  less  than  $24,000 
worth  of  mercury  rings  during  the  first  year,  and  to 
*' retain '*  appellant  **to  introduce  and  extend  the  ap- 
plication'*  of  mercury  rings  at  a  salary  of  $3,000  a 
year  in  addition  to  his  traveling  expenses.  Appel- 
lant entered  upon  this  employment  and  continued 
therein  for  several  months  and  was  paid  the  agreed 
salary  until  November.  During  this  time  appeUee's 
chief  engineer,  W.  H.  Lane,  caused  a  series  of  tests 
of  the  appliance  to  be  made  at  appellee's  factory  in 
New  Jersey,  and  sundry  inquiries  to  be  also  made  re- 
garding the  use  of  the  same  by  others,  with  results 
unsatisfactory  to  him,  and  he  made  a  written  report 
of  his  conclusions  to  Hall  and  Kennedy.  They  called 
appellant  into  their  oflSce,  told  him  of  Lane's  report, 
said  they  were  not  satisfied  with  the  operation  of  the 
device,  that  it  was  not  suitable  for  railway  signals,  and 
accused  him  of  having  falsely  represented  to  them 
that  his  device  was  in  successful  use  and  had  been 
adopted  by  a  large  number  of  railroad  companies.  A 
long  and  heated  discussion  ensued,  at  the  close  of 
which  appellant  received  from  appellee  $311.59  and 
departed  for  his  home  in  St.  Paul.  Appellant  claims 
this  payment  was  merely  the  amount  of  his  November 
salary  and  his  traveling  expenses,  and  that  he  was 
told  to  go  home  and  await  further  instructions.  Ap- 
pellee claims  that  the  payment  was  a  final  payment,  in 
full  settlement,  upon  an  agreed  cancellation  of  the  con- 
tract. Appellant  remained  in  St.  Paul,  doing  nothing 
until  the  end  of  the  contract  year,  when  he  sued  for 
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the  remainder  of  the  year's  salary,  alleging  that  he 
was  discharged  without  canse.  Upon  a  trial  before 
the  court  without  a  jury,  a  finding  and  judgment  for 
the  defendant  were  entered.    The  plaintiff  appeals. 

The  only  errors  assigned  which  are  discussed  in 
the  briefs  of  counsel  are  that  the  finding  is  against 
the  weight  of  the  evidence  and  that  the  court  erred 
in  refusing  to  permit  appellant  to  testify,  in  rebuttal, 
as  to  certain  alleged  conversations  between  himself 
and  Hall  prior  to  the  making  of  the  contract,  such 
proof  being  oflfered  for  the  purpose  of  showing,  by 
Hall's  statements,  that  he  was  fully  informed  concern- 
ing the  character  and  successful  working  of  the  mer- 
cury rings.  If  the  alleged  false  representations  con- 
stituted the  only  defense  to  plaintiff's  claim,  we  should 
be  inclined  to  agree  with  appellant's  counsel  that  this 
defense  was  not  shown  by  a  preponderance  of  the 
evidence.  But  the  evidence  concerning  the  alleged  ac- 
cord and  satisfaction  is  such  that  after  a  careful  study 
of  the  record  we  cannot  say  that  the  finding  of  the 
court,  as  to  this  second  matter  of  defense,  is  clearly 
against  the  weight  of  the  evidence.  The  preponder- 
ance of  the  evidence  shows  that  after  receiving  Lane's 
report,  both  Hall  and  Kennedy  told  appellant  that 
they  had  been  misled  and  deceived  by  appellant's  pos- 
itive assertions  regarding  the  successful  and  general 
use  of  his  device,  and  therefore  they  claimed  the  right 
to  rescind  the  contract  and  declared  their  intention  to 
rescind;  that  suits  were  threatened  by  appellant  if 
they  did  so,  and  that  the  whole  matter  was  finally  com- 
promised and  settled  by  the  payment  to  appellant  of 
a  month's  salary  and  fifty  dollars  in  addition  thereto 
(neither  of  which  sums  was  then  due  to  appellant  even 
if  the  contract  was  in  force),  and  by  appellant's  ac- 
ceptance of  this  payment  as  a  final  settlement  in  full. 
While  appellant  denied  that  he  received  the  money 
upon  that  understanding,  he  failed  to  give  any  other 
satisfactory  reason  for  such  payment,  and  both  Ken- 
nedy and  Lane  testified  unequivocally  that  the  money 
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was  paid  at  appellant's  own  request  and  was  accepted 
by  him  as  a  final  settlement  of  the  controversy. 

In  this  state  of  the  record,  the  finding  and  judgment 
of  the  trial  court  must  be  affirmed. 

Afflrmed. 


&.  Deatwyler,  Trading  as  B.  Deatwyler  &  Company,  Defendant 
in  Error,  v.  Oregon  fiailroad  ft  Navigation  Company,  Plaintiff 
in  Error. 

Oen.  No.  17,542. 

1.  Carbiebs — when  liability  of  initial  carrier  terminates.  In  an 
action  for  damages  for  delay  and  injury  to  a  car  load  of  fruit 
which,  after  the  arrival  in  the  "hold"  yards  and  before  reaching 
the  "delivery"  yards  of  a  connecting  carrier  at  its  original  point 
of  destination,  was  ordered  reconslgned  to  another  city  by  the 
consignee,  held,  that  the  shipment  had  arrived  at  its  original 
destination  before  being  diverted  and  that  the  liability  of  the 
initial  carrier  under  its  contract  then  terminated. 

2.  Cabbiebs — reconsiffnment  of  freight  after  arrival  at  destina^ 
tion,  A  reconsignment  of  freight  which  is  not  made  during  the 
original  transit,  but  after  it  has  arrived  at  the  original  point 
of  destination,  is  a  new  contract  of  carriage  after  the  original 
contract  has  been  completed,  and  a  connecting  carrier  has  then 
no  implied  authority  to  make  a  new  contract  in  behalf  of  the 
initial  carrier. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Feeeman  K. 
Blake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed 
January  23,  1913. 

Statement  by  the  Conrt.  Defendant  in  error,  herein- 
after called  plaintiff,  commenced  an  action  of  the  fourth 
class  in  the  Municipal  Court  of  Chicago  against  plain- 
tiff in  error,  hereinafter  called  defendant,  to  recover 
damages  to  the  amount  of  $627.30,  by  reason  of  the 
failure  (as  alleged  in  plaintiff's  amended  statement  of 
claim)  of  the  defendant  to  exercise  the  necessary  care 
to  preserve  certain  prunes,  while  the  same  were  in  its 
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possession  and  control,  and  by  reason  of  its  unreason- 
able delay  in  the  transit  thereof.  The  case  was  tried  be- 
fore a  jury  and,  at  the  conclusion  of  all  the  evidence, 
the  court  directed  the  jury  to  find  the  defendant  guilty 
as  alleged  in  plaintiff's  statement  of  claim,  and  to 
assess  plaintiff's  damages  at  the  sum  of  $480.06,  to  the 
giving  of  which  instruction  defendant  excepted.  The 
jury  returned  a  verdict  accordingly  and  the  court  en- 
tered judgment  against  the  defendant  for  said  amount 
and  costs.  Defendant  seeks  by  this  writ  of  error  to  re- 
verse the  judgment. 

The  facts  are  substantially  as  follows:  On  August 
22, 1907,  a  refrigerator  car  was  loaded  with  945  crates 
of  fresh  prunes  at  Blalock  Siding,  Washington.  The 
prunes  were  in  a  greenish  state  and  in  good  shipping 
condition,  and  the  car  was  iced  to  its  full  capacity.  The 
defendant  issued  its  bill  of  lading  to  J.  W.  Selover,  the 
consignor,  in  which  it  acknowledged  receipt  of  said 
prunes  on  said  date  in  apparent  good  order,  and  in 
which  it  appeared  that  the  consignee  was  M.  Fry  & 
Co.,  that  the  car  number  was  99138,  that  its  destina- 
tion was  *' Chicago,  111.,"  and  that  it  was  to  be  shipped 
thereto  via  the  line  of  the  defendant,  as  initial  carrier, 
and  by  the  Northern  Pacific  and  Chicago  &  Northwest- 
em  Bailroads,  as  connecting  carriers.  The  car  arrived 
in  Chicago  on  September  2nd,  and  during  the  forenoon 
of  that  day  Martin  Fry  (engaged  in  business  as  a  fruit 
broker,  under  the  name  of  M.  Fry  &  Co.,  the  consignee 
in  said  bill  of  lading)  was  notified  by  telephone  by  an 
agent  of  the  Chicago  &  Northwestern  Railroad  that 
said  car  of  prunes  had  arrived  and  was  on  that  com- 
pany's tracks  at  Grand  Avenue.  Shortly  after  receiv- 
ing this  notification,  Fry  telephoned  the  same  agent 
and  told  him  to  ** divert"  said  car  "to  M.  Fry  &  Co., 
Philadelphia,  Pa.,  to  notify  R.  Deatwyler  &  Co.,  by  the 
B.  &  0.  Railroad,"  to  which  the  agent  replied,  **A11 
right."  Fry  immediately  sent  a  confirmation  in  writ- 
ing to  said  agent  by  a  messenger.  The  order  was  writ- 
ten on  a  printed  form,   dated   September  2,   1907, 
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headed  "Diversion  Order,''  and  was  addressed  to  '*A. 
D.  Oyer,  agent  C.  &  N.  W.  K.  R.''  The  car  referred 
to  was  described  as  '*Car  No.  99138.  Initial  N.  P. 
From  Oregon  via  St.  Paul.  Now  due.  Consigned  to 
M.  Fry  &  Co.''  The  directions  were:  *' Please  r6- 
consign  to  Philadelphia,  Pa.  to  M.  Fry  &  Co.  Notify 
R.  Deatwyler  &  Co.    Route  via  B.  &  0.    Keep  iced. 

Protect  through  rate  of    .    Charges.     We  pay 

freight.  Follow.  Allow  inspection.  Charges  guaran- 
teed." The  order  was  signed  *'M.  Fry  &  Co.,  per  M. 
Fry."  The  witness  Fry,  called  on  behalf  of  plaintiff, 
testified  that  the  signature  to  said  diversion  order  was 
his  signature,  that  he  did  not  personaUy  see  the  car  of 
prunes  in  question,  that  it  was  not  examined  before  it 
was  reconsigned,  and  that  he  was  receiving  cars  in  the 
Grand  Avenue  yard  ** practically  every  day;"  that  it 
was  a  **hold  yard;"  that  the  Chicago  &  Northwestern 
Railroad  **were  receiving  a  great  deal  of  deciduous 
fruit  at  that  time,  and  these  cars  were  always  sent 
to  the  Grand  avenue  yards  for  North  Western  busi- 
ness, and  held  there  until  they  got  instructions  either 
to  divert  the  car  or  send  it  down  to  the  auction  room;" 
that  '*  there  were  daily  sales  held  at  the  auction,  and 
also  there  were  daily  diversions,  but  they  held  them 
there;"  that  the  Grand  Avenue  yard  **was  not  a  de- 
livery yard ;"  that,  prior  to  the  transaction  in  question 
with  said  agent  of  the  Chicago  &  Northwestern  Rail- 
road, he  had  had  manv  previous  dealings,  with  said 
agent  in  '*  diverting  cars  further  east  from  this  same 
yard."  The  original  bill  of  lading  was  indorsed  by 
Fry  as  follows:  *' Deliver  R.  Deatwyler  &  Co.,  M.  Fry 
&  Co." 

It  was  further  shown  by  the  evidence  offered  by 
plaintiff  that  the  car  arrived  in  Philadelphia  on  Satur- 
day, September  7th,  too  late  for  the  market  on  that 
day;  that  sixteen  days  had  elapsed  since  it  had  been 
received  by  the  defendant  for  transit;  that  the  con- 
tents of  the  car  were  first  examined  on  the  morning 
of  September  9th,  and  it  was  found  that  the  prunes 
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were  in  a  very  ripe  condition  and  some  decayed;  that 
on  the  same  day  they  were  sold  at  auction  for  the  smn 
of  $1,262.70,  which  was  the  fair  market  value  of  the 
same  in  their  then  condition,  and  that  the  usual  and 
customary  time  of  transit  of  a  car  of  prunes  from  Bla- 
lock  Siding,  Wash.,  to  Philadelphia,  Pa.,  over  the  rail- 
roads mentioned  was  eleven  or  twelve  days.  Plain- 
tiff, by  deposition  taken  August  8,  1910,  testified  that 
he  paid  the  freight  on  said  car  of  prunes  on  its  arrival 
at  Philadelphia  and  that  the  fair  market  value  of 
Washington  prunes,  in  good  marketable  condition,  in 
Philadelphia  on  September  2  or  3,  1907,  was  two  dol- 
lars per  crate,  or  the  sum  of  $1,890  for  945  crates.  The 
difference  between  this  sum  of  $1,890  and  the  sum  of 
$1,262.70,  or  $627.30,  constituted  plaintiff's  claim  on 
the  trial.  No  further  evidence  was  offered  by  plain- 
tiff to  substantiate  the  claim  of  unreasonable  delay  in 
transit  and  negligence  in  preserving  the  prunes,  or 
where  said  delay  or  negligence  occurred,  whether  prior 
to  the  car  reaching  Chicago,  or  subsequently  thereto. 
The  defendant  by  its  attorneys,  at  the  conclusion  of 
plaintiff's  evidence,  moved  for  a  directed  verdict  in 
its  favor,  which  motion  was  denied. 

The  only  evidence  introduced  by  the  defendant  was 
for  the  purpose  of  impeaching  the  testimony  of  plain- 
tiff as  to  damages,  and  was  to  the  effect  that  on  No- 
vember 19,  1907,  plaintiff  made  written  claim  against 
the  Baltimore  &  Ohio  Railroad  Company  for  damages 
*4n  consequence  of  the  delay  and  the  market  on 
Italian  plums  having  declined  fifty  cents  per  crate,'' 
$472.50,  and  for  certain  broken  crates,  in  the  total  sum 
of  $480.06,  which  claim  was  not  paid.  The  defendant 
at  the  close  of  all  the  evidence  renewed  its  motion  for 
a  directed  verdict  in  its  favor,  which  motion  was  de- 
nied, and  the  court  directed  the  jury  to  bring  in  a  ver- 
dict in  favor  of  plaintiff  for  $480.06. 
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Bbode  B.  Davis,  for  plaintiff  in  error ;  John  M.  Ean- 
KiN  and  Edmund  P.  Kelly,  of  counsel. 

Chables  a.  Butlbb,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Qbidlby  delivered  the  opin- 
ion of  the  court. 

It  is  urged  by  counsel  for  defendant  that,  inasmuch 
as  the  destination  of  the  car  as  mentioned  in  the  bill 
of  lading  was  Chicago,  Illinois,  and  no  evidence  was 
introduced  showing  any  damage  to  the  prunes  prior 
to  its  arrival  in  that  city,  no  recovery  in  any  amount 
can  be  had  of  the  defendant.  Counsel  argues  that 
while  by  virtue  of  the  so-called  Carmack  amendment 
(34  IT.  S.  Statutes  at  Large  584,  595)  the  defendant,  as 
the  initial  carrier,  was  liable  for  any  loss  or  damage  to 
the  prunes  occasioned  by  its  negligence  or  the  negli- 
gence of  the  connecting  carriers  prior  to  the  arrival  of 
the  car  in  question  at  the  destination  named  in  the  bill 
of  lading,  viz.:  Chicago,  that  liability  terminated 
when  the  car  arrived  at  said  destination  and  notice  of 
its  arrival  had  been  given  to  the  consignee,  and  that 
when  the  consignee  in  this  case.  Fry,  after  the  arrival 
of  said  car  in  Chicago,  directed  the  agent  of  the  Chi- 
cago &  Northwestern  Bailroad  to  reconsign  said  car 
to  Philadelphia,  a  new  contract  of  carriage  was  made 
between  said  consignee.  Fry,  and  the  Chicago  &  North- 
western Railroad,  and  that,  unless  it  be  shown  that 
the  damage  to  said  prunes  occurred  prior  to  the  ar- 
rival of  the  car  in  Chicago,  plaintiff  cannot  recover. 
To  this  argument  counsel  for  plaintiff  replies  that 
Fry,  as  the  consignee  and  owner  of  the  prunes,  had  the 
right  to  *' divert"  the  car  at  any  time  during  the  orig- 
inal transit  of  the  car,  such  right  being  vested  in 
him  by  virtue  of  the  original  contract  of  carriage,  and 
that  when  Fry  signed  and  delivered  said  *^  diversion 
order"  the  original  contract  of  carriage  from  Blalock 
Siding  to  Chicago  had  not  terminated,  for  the  reason 
that  the  car  was  then  on  the  *  *  hold  track ' '  and  not  the 
**team-  or  delivery  track"  of  the  Northwestern  Bail- 
road. 
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We  are  of  the  opinion  that  the  trial  court  erred  in 
directing  a  verdict  in  favor  of  plaintiff.  We  think  that 
under  the  facts  of  this  case  the  car  in  question  had  ar- 
rived at  its  original  destination,  Chicago,  named  in 
the  original  contract  of  carriage,  before  Fry,  as  con- 
signee, ordered  the  car  to  be  shipped  to  Philadelphia. 
St.  Louis  Hay  &  Grain  Co.  v.  Chicago  &  A.  E.  Co.,  151 
HI.  App.  384;  Gratiot  St.  Warehouse  Co.  v.  St.  Louis, 
A.  &  T.  H.  B.  Co.,  221  HI.  418;  McCabe  v.  Atchison, 
T.  &  S.  F.  R.  Co.,  154  111.  App.  380;  Weyl  v.  Southern 
Pac.  Co.,  156  HI.  App.  493.  By  virtue  of  said  "diver- 
sion order'*  a  new  contract  of  carriage  was  entered 
into  between  Fry  and  the  Northwestern  Railroad. 
**The  owner  cannot  •  •  •  change  the  destination 
and  require  delivery  somewhere  else,  except  upon  the 
basis  of  a  new  contract,  after  the  carrier  has  completed 
his  undertaking  and  carried  the  goods  to  the  destina- 
tion first  agreed  upon.'*  2  Hutchinson  on  Carriers 
(3rd  Ed.)  sec.  660;  Melbourne  v.  Louisville  &  N.  R. 
Co.,  88  Ala.  443.  And  we  do  not  think  that  under  the 
facts  of  this  case  the  new  contract  can  be  construed 
as  a  contract  entered  into  between  the  owner  of  the 
prunes.  Fry,  and  the  defendant, — ^the  Northwestern 
Railroad  acting  as  the  authorized  agent  of  defendant 
to  make  such  new  contract  in  its  behalf.  In  Sheehy 
V.  Wabash  R.  Co.,  169  Mich.  604,  plaintiff  shipped 
household  goods  from  St.  Louis,  Mo.,  to  Flint,  Mich., 
by  virtue  of  a  contract  of  carriage  made  with  tlie  Wa- 
bash Railroad,  over  that  railroad  as  initial  carrier 
and  the  Pere  Marquette  Railroad,  as  connecting  car- 
rier. The  car  containing  the  goods  went  astray  and 
before  it  arrived  at  Flint  plaintiff  left  there  and  made 
his  home  in  Detroit.  When  the  goods  arrived  at  Flint 
the  Pere  Marquette  Railroad  notified  plaintiff  of  their 
arrival  and  he  had  them  reconsigned  to  Detroit.  They 
arrived  there  in  bad  condition  and  some  of  the  goods 
were  missing.  It  was  held  that  no  recovery  could  be 
had  against  the  Wabash  Railroad  unless  it  be  shown 
that  the   goods   were   damaged   before  they  reached 
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Flint,  and  that  there  was  nothing  in  the  testimony 
that  would  charge  defendant  after  that  time. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Dlinoifl  for  use  of  State  Board  of 
Health,  Defendant  in  Error,  v.  7.  A.  I.  Powella,  Plaintiff 
in  Eiror 

Gen.  No.  17,688. 

1.  Physicians  and  subobons  —  tohen  chiropodist  must  have 
license.  Where  a  person  not  having  a  license  to  practice  medicine 
examines  and  manipulates  an  ankle,  diagnoses  the  ailment,  ap- 
plies salve,  charges  for  the  treatment,  gives  the  patient  a  pamphlet 
entitled  "Chiropody  •  •  •  Pedaology"  and  a  business  card 
setting  forth  the  office  address,  office  hours  and  telephone  number 
and  that  the  practitioner  is  an  "M.  S.  C,"  meaning  a  "medical 
surgeon  chiropodist,"  and  that  a  foot  and  hand  hospital  is  con- 
ducted, such  person  is  unlawfully  practicing  medicine  without  a 
license,  contrary  to  the  Act  of  1899,  §  7. 

2.  Appeals  and  ebbobs— appeZZate  court  cannot  pass  on  constitu- 
tionality of  act.  The  appellate  court  is  not  authorized  by  law  to 
decide  whether  a  statute  is  constitutional. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Judson  F. 
QoiNO,  Judge,  presiding.  Heard  in  tly  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

James  Edgab  Bbown,  for  plaintiff  in  error. 
Chables  Alli^q,  Jr.,  for  defendant  in  error. 

Mb.  Pbesiding  Jttstiob  GbtdIiBt  delivered  the  opin- 
ion of  the  court. 

This  was  an  action  brought  in  the  Municipal  Court 
of  Chicago  by  defendant  in  error  to  recover  the  sum 
of  one  hundred  dollars  from  plaintiff  in  error,  as  the 
penalty  for  the  first  offense,  for  violation  of  the  pro- 
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visions  of  the  act  as  amended  * '  to  regulate  the  practice 
of  medicine  in  the  State  of  Illinois.  *  *  *  Approved 
April  24,  1899/'  it  being  claimed  that  she  practiced 
medicine,  as  defined  in  section  7  of  said  act,  without  a 
license.  The  jury  found  by  their  verdict  that  she  was 
guilty  of  such  violation  and  assessed  a  fine  of  one  hun- 
dred dollars,  upon  which  verdict  the  court  entered 
judgment  for  one  hundred  dollars  and  costs  against 
her. 

It  appears  from  the  evidence  that  Purcella  Seiwert, 
an  inspector  for  the  State  Board  of  Health,  in  com- 
pany with  Hannah  Kibble,  also  an  inspector  for  said 
board,  called  at  the  office  of  Mrs.  Powella,  No.  1435 
North  Wells  Street,  Chicago,  on  August  15,  1910,  and 
told  her  that  she  (Mrs.  Seiwert)  had  heard  that  she 
(Mrs.  Powella)  was  a  specialist  on  diseases  of  the 
feet,  to  which  the  latter  replied  that  she  was.  Mrs. 
Seiwert  then  said  that  she  had  a  shooting  pain  in  the 
ankle  of  her  foot  and  removed  her  shoe  and  stocking. 
Mrs.  Powella  then  manipulated  Mrs.  Seiwert 's  ankle, 
diagnosed  her  ailment  as  the  result  of  the  carelessness 
of  a  physician  in  a  previous  operation  properly  to  re- 
place the  veins  and  cords,  applied  salve  and  medicated 
cotton  and  bandaged  the  ankle,  charged  $1.50  for  the 
treatment  (which  Mrs.  Seiwert  paid),  gave  her  some 
salve  in  a  box  for  subsequent  application,  and  re- 
quested her  to  return  for  further  treatment  in  a  week. 
On  August  24th,  Mrs.  Seiwert,  in  company  with  Mrs. 
Kibble,  again  called  on  Mrs.  Powella  and  the  latter 
again  treated  her  ankle,  applied  a  liquid  medicine 
thereon,  and  said  that  she  wanted  Mrs.  Seiwert  to 
come  back  every  week  for  several  weeks  for  treatment, 
which  would  cost  about  twenty-five  dollars.  For  this 
second  treatment  Mrs.  Powella  was  paid  two  dollars  at 
her  request.  During  one  or  the  other  of  the  visits,  Mrs. 
Powella  gave  to  Mrs.  Seiwert,  at  the  latter 's  request, 
her  business  card,  and  a  printed  pamphlet  of  more 
than  twenty  pages,  entitled  **  Chiropody  •  •  •  Pe- 
daology."  On  the  face  of  the  business  card  was  printed 
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the  name  **LeQrand  Foot  Hospital/'  underneath 
which  were  the  words  **Madama  Florencia  A.  T. 
Powella,  M.  S.  C'  Mrs.  Powella  told  Mrs.  Seiwert 
that  the  letters  '*M.  S.  C'  meant  ''Medical  Surgeon 
Chiropodist.'*  On  the  face  of  the  card,  also,  were  the 
oflBce  address,  oflSce  hours,  and  telephone  number.  On 
the  back  of  the  card  was  printed :  '  'LeQrand  Foot  and 
Hand  Hospital,  1435  Wells  St.,  entirely  removes  all 
Callous  Growth  on  Feet  and  Hands.  Prevents  and 
cures  Gangrene,  Blood  Poisoning,  Inflammation,  etc. 
When  others  produce  the  above  conditions  the  cure  is 
perfected  through  a  course  of  Surgical  and  Medical 
Treatments  at  Le  Grand  Foot  and  Hand  Hospital." 
The  pamphlet  referred  to  contained  statements  of 
like  import. 

It  is  urged  that  the  evidence  in  this  case  shows  that 
Mrs.  Powella  was  only  engaged  in  the  * '  legitimate  and 
harmless  business  of  a  chiropodist,"  and  that  defend- 
ant has  violated  no  law  of  the*state.  We  cannot  agree 
with  counsel.  We  think  that  the  evidence  shows  that 
she  violated  the  provisions  of  the  act  in  question  and 
that  the  verdict  and  judgment  are  fully  supported  by 
the  evidence.  Eastman  v.  People,  71  111.  App.  236; 
Jones  V.  People,  84  111.  App.  453;  People  v.  Gordon, 
194  111.  560. 

It  is  further  urged  that  the  court  erred  in  denying 
the  motion  of  plaintiff  in  error,  made  immediately 
preceding  the  trial,  to  dismiss  the  suit  because  of  the 
unconstitutionality  of  certain  sections  of  the  act  upon 
which  this  action  is  based.  This  court  is  not  author- 
ized by  law  to  decide  such  a  question.  Schaller-Hoerr 
Co.  V.  Gentile,  153  111.  App.  458,  460 ;  Barnes  v.  Drain- 
age Commissioners,  221  111.  627,  629;  Case  v.  City  of 
Sullivan,  222  111.  56,  63. 

We  think  that  the  other  points  relied  upon  by  coun- 
sel as  warranting  a  reversal  are  without  substantial 
merit. 

The  judgment  of  the  Municipal  Court  is  aflBrmed. 

Affirmed. 
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Gertrude  Swancutt,  Defendant  in  Error,  v.  W.  M.  Trout  Auto 

Livery  Company,  Plaintiff  in  Error. 

Oen.  No.  17,623. 

1.  AtrroMOBiLEs — when  chauffeur  U  acting  within  scope  of  emr 
ployment.  Where  an  automobile  company  does  a  livery  business 
only  and  forbids  its  chauffeurs  to  "pick  up"  and  solicit  passengers* 
and  it  appears  that  such  orders  are  habitually  disregarded  and 
that  fares  from  "pick  up"  passengers  are  retained  by  chauffeurs, 
but  if  fares  are  returned  to  the  company  they  are  accepted  and 
a  caution  given,  if  a  chauffeur  picks  up  a  passenger,  agrees  on 
the  fare  and  causes  an  injury  through  negligent  operation,  it  is 
for  the  jury  to  determine  whether  he  was  acting  within  the  scope 
of  his  employment. 

2.  AtrroMOBiucs — when  negligence  of  chauffeur  is  for  the  jury. 
Where  a  tazicab  going  ten  miles  an  hour  following  a  moving 
street  car  runs  into  the  car  without  the  emergency  brake  being 
used,  injuring  the  taxicab  passenger,  the  question  of  whether  the 
accident  was  caused  by  the  negligence  of  the  chauffeur  is  for  the 
Jury. 

3.  IiTSTBTJCTioNs — must  he  construed  as  a  unit.  A  portion  of 
an  oral  charge  to  a  Jury  which  was  continuous  and  a  unit  may 
not  be  prejudicial  when  the  part  objected  to  la  read  in  connection 
with  the  whole  charge  as  a  unit. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscas  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  s!i, 
1913.    Rehearing  denied  February  6,  1913. 

Walteb  J.  MiLLBB,  for  plaintiff  in  error. 

J.  E.  Ingram,  for  defendant  in  error;  H.  J.  Bossn- 
BBEG,  of  counsel. 

Mb.  Presiding  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court. 

Gertrude  Swancutt,  hereinafter  called  plaintiff, 
commenced  an  action  of  the  fourth  class  in  the  Munic- 
ipal Court  of  Chicago  against  W.  M.  Trout  Auto  Liv- 
ery Co.,  a  corporation,  hereinafter  called  defendant, 
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and  Owen  H.  Fay  Livery  Co.,  to  recover  damages  for 
personal  injuries  which  she  received,  Jnly  11,  1910, 
while  riding  in  a  taxicab  owned  by  defendant,  in  con- 
sequence of  the  negligence  of  the  driver,  a  servant  of 
the  defendant.  The  taxicab  collided  with  a  street  car 
on  Sixty-third  street  in  the  city  of  Chicago.  Prior 
to  the  trial,  which  was  had  before  a  jury,  the  suit  was 
dismissed  as  to  the  Owen  H.  Fay  Livery  Co.  The  jury 
found  the  defendant  guilty  and  assessed  plaintiff's 
damages  at  eight  hundred  dollars,  upon  which  verdict 
the  court  entered  the  judgment  which  by  this  writ  de- 
fendant seeks  to  reverse. 

The  following  facts  appeared  from  the  evidence: 
The  defendant  was  engaged  in  the  automobile  livery 
business  and  owned  and  operated  about  fifteen  auto- 
mobiles including  said  taxicab.  At  the  time  of  the  ac- 
cident there  was  a  strike  in  force  by  certain  drivers  of 
taxicabs,  and  the  city  authorities  had  granted  police 
protection.  This  consisted  in  detailing  a  police  offi- 
cer to  accompany  a  taxicab  during  its  rounds.  Henry 
Gade,  a  police  officer,  had  been  detailed  for  this  duty 
in  connection  with  the  taxicabs  owned  bv  defendant. 
On  the  evening  of  the  accident,  the  taxicab  in  question 
left  the  premises  of  defendant,  in  response  to  a  call 
from  the  Auditorium  Annex,  and  went  to  that  hotel, 
where  two  persons  got  into  the  cab  and  were  driven,  at 
their  request,  south  on  Vernon  Avenue  to  their  desti- 
nation. Charles  Webb,  an  employee  of  the  defendant, 
was  the  driver  of  the  taxicab  and  Gade  accompanied 
him.  After  the  two  passengers  had  paid  the  driver 
for  their  ride  and  had  dismissed  the  taxicab,  it  was 
driven  to  the  ** White  City,''  a  considerable  distance 
away,  to  **pick  up  a  load,''  and  upon  arriving  at  the 
*' White  City"  isiwaited  outside  of  the  entrance  for  a 
customer.  Other  taxicabs  were  also  there  awaiting 
customers.  After  ten  o'clock  on  that  evening,  plain- 
tiff, accompanied  by  a  friend,  <;ame  out  of  the  *  *  White 
City, ' '  and,  as  it  was  raining,  sought  to  engage  one  of 
the  several  taxicabs  standing  at  the  entrance  to  con- 


608  ApPEUiATB   COTJBTS   OF   IlUNOIS. 

Swancutt  v.  W.  M.  Trout  Auto  Livery  Co.,  176  111.  App.  606, 

— 

vey  plaintiff  and  her  friend  to  plaintiff's  home.  Plain- 
tiff testified  that  at  the  time  **  there  were  several  taxi- 
cabs  around  the  entrance  but  we  took  the  first  one.  I 
inquired  of  the  driver  what  the  fare  would  be  •  *  * 
and  upon  receiving  a  satisfactory  answer  we  engaged 
the  cab  and  started/'  The  cab  so  engaged  was  the 
cab  owned  by  defendant,  on  the  front  seat  of  which 
sat  Webb,  the  driver,  and  Gade,  the  police  oflScer. 
While  en  route  to  plaintiff's  home  and  while  follow- 
ing a  moving  street  car  on  Sixty-third  Street,  the  cab 
ran  into  the  rear  of  the  street  car,  and  plaintiff  was 
'  *  thrown  forward  on  her  knees ' '  and  against  the  small 
seats  in  the  front  of  the  cab,  and  her  right  leg  was  cut 
and  she  was  otherwise  bruised  and  injured.  Gade, 
the  police  officer,  testified  that  at  the  time  of  the  colli- 
sion *^we  were  going  about  ten  miles  an  hour;"  that 
the  driver  **did  not  use  the  emergency  brake;"  that 
'*the  water  leaked  out  of  the  water  tank;"  that  after 
being  informed  that  plaintiff  had  been  hurt,  the  driver 
got  another  cab  and  **we  carried  her  from  the  taxi- 
cab  to  the  other  cab— one  of  us  on  each  side  helping 
her  in ; "  that  the  driver  then  tried  to  run  the  taxicab 
and  found  he  could  not  steer  it ;  that  another  machine 
towed  the  taxicab  back  to  the  premises  of  defendant, 
where  it  arrived  about  two  o'clock  in  the  morning  and 
that  he  (Gade)  "rode  back  in  the  damaged  taxicab, 
steering  it."  Plaintiff  testified  that  she  did  not  pay 
any  fare  either  to  Webb  or  to  the  driver  of  the  cab 
that  took  her  home  after  the  accident,  and  that  she  was 
not  asked  to  pay  anything  after  the  accident.  Both 
plaintiff  and  a  physician,  who  attended  her  at  her 
home  on  the  night  of  the  accident  and  several  times  sub- 
sequently, testified  to  the  extent  of  her  injuries,  and 
plaintiff  testified  as  to  loss  and  damage  occasioned  by 
the  injuries. 

Two  witnesses  testified  on  behalf  of  the  defendant 
— C.  E.  Hyman,  night  clerk  of  defendant,  and  W.  M. 
Trout,  president  of  defendant.  The  driver,  Webb,  did 
not  testify.    Hyman  testified  that  the  license  number 
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of  the  taxicab  which  Webb  drove  was  9803 ;  that  it  was 
equipped  with  a  meter;  that  Webb  turned  in  to  Hy- 
man  the  sum  of  $3.20,  which  was  the  amount  regis- 
tered by  the  meter  as  being  due  for  the  trip  from  the 
Auditorium  Annex ;  that  the  meter  could  be  shut  off  by 
the  driver  so  as  to  cease  registering  in  dollars  and 
cents  but  could  not  be  so  operated  as  to  prevent  its 
showing  the  mileage  run ;  that  Webb  had  been  in  the 
employ  of  defendant  for  about  two  months  as  a  driv- 
er of  taxicabs;  that  Hyman  had  instructed  Webb 
that  **he  should  not  do  any  picking  up — ^just  strictly 
livery/*  but  that  defendant's  drivers  did,  however, 
**pick  up**  passengers  on  the  streets  while  out  on  or 
returning  from  a  trip,  and  that  it  was  unusual  for  a 
driver  to  make  any  report  thereon,  and  for  the  reason 
that  the  driver  regarded  that  '*as  his  own  fee,**  Hy- 
man further  testified  that  if  a  driver,  returning  from 
a  trip  on  which  he  had  been  sent,  should  **pick  up'* 
another  passenger  and  receive  money  from  that  pas- 
senger and  should  turn  it  in  to  him,  he  (Hyman) 
would  accept  it  for  the  company,  although  it  was 
'* against  the  rules  of  the  company;**  that  he  (Hyman) 
had  always  done  so,  regardless  of  the  rules,  and  that 
if  on  this  particular  *  *  Swancutt  trip  * '  the  driver, 
Webb,  had  received  any  money  from  the  plaintiff  and 
had  turned  that  money  in  to  him,  he  (Hyman)  would 
not  have  refused  it,  but  *' would  have  taken  it  with  a 
caution.**  The  president  of  the  defendant  company, 
W.  M.  Trout,  testified  that  the  company  had  rules 
directing  the  actions  of  drivers  employed  by  the  com- 
pany; that  sometimes  these  rules  were  in  writing  and 
sometimes  they  were  given  orally;  that  the  company 
instructed  the  clerks  as  to  those  rules  and  the  clerks, 
in  turn,  instructed  the  drivers;  that  the  company  did 
a  ** hotel  business**  and  had  no  license  authorizing  its 
cabs  to  stand  upon  the  street  and  solicit  business  on 
the  street  and  did  not  do  that  kind  of  a  business ;  that 
if  a  driver  should  so  solicit  he  would  be  discharged. 

Vol.  CLXxvi — 39 
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but  that  if  a  driver  picked  up  a  party  on  the  street 
and  conveyed  that  party  as  requested,  and  was  paid, 
and  turned  over  the  money  received  to  the  company, 
the  company  would  accept  it. 

The  main  contention  of  counsel  for  defendant,  re- 
lied on  for  a  reversal  of  the  judgment,  is  that  the  de- 
fendant is  not  liable  for  the  injuries  sustained  by 
plaintiff  for  the  reason  that,  at  the  time  of  the  acci- 
dent, Webb,  the  driver  of  the  taxicab  in  which  plain- 
tiff was  riding,  was  not  acting  under  the  directions  of 
defendant  or  in  furtherance  of  defendant's  business, 
but  on  the  contrary,  after  having  conveyed  the  two 
parties  from  the  Auditorium  Annex  to  their  destina- 
tion, had  driven  the  cab  to  the  ** White  City*'  for  the 
purpose  of  ** picking  up*'  a  passenger  and  with  the 
intention  **of  making  a  little  private  money  for  him- 
self. ' '  After  an  examination  of  the  record  in  this  case 
we  cannot  say  that  such  an  intention  on  the  part  of 
Webb  aflSrmatively  appears.  Webb  did  not  turn  in 
any  money  to  defendant  for  conveying  plaintiff  in  the 
taxicab,  but  the  testimony  shows  that  plaintiff  did  not 
pay  him  any  money  for  fare.  She  did  not  pay  him 
anything  upon  entering  the  cab  and  after  the  accident 
was  not  asked  to  pay.  The  fact  that  other  drivers  of 
defendant  sometimes  ^^ picked  up"  passengers  on  the 
streets  and  received  money  which  they  did  not  pay 
over  to  defendant,  does  not  show  that  Webb  would 
not  have  paid  to  defendant  the  money  received  from 
plaintiff,  if  no  accident  had  occurred  and  plaintiff  had 
paid  her  fare.  And  the  evidence  tends  to  show  that 
if  Webb  had  received  money  from  plaintiff  as  fare 
and  had  paid  it  over  to  defendant,  the  same  would  not 
have  been  refused  by  defendant.  It  was  for  the  jury 
to  say,  under  all  the  facts  and  circumstances  of  the 
case,  whether  or  not  Webb,  at  the  time  he  committed 
the  negligent  acts  complained  of,  which  resulted  in 
plaintiff's  injuries,  was  acting  within  the  scope  of  his 
employment.  The  jury  evidently  believed  that  he  was 
so  acting. 
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*'In  determining  whether  a  master  is  liable  for  the 
torts  of  his  servants  the  most  diflScult  question  is 
whether  the  particular  act  or  omission  of  the  servant, 
causing  the  injury  for  which  the  master  is  sought  to 
be  held  liable,  was  committed  within  the  scope  of  the 
servant's  employment;  and  this  question  is  in  most 
cases  one  of  fact  to  be  determined  by  the  jury  from 
the  surrounding  facts  and  circumstances/'  26  Cyc. 
1533 ;  Krzikowsky  v,  Sperring,  107  111.  App.  493,  497 ; 
Chicago  Consol.  Bottling  Co.  v.  McGinnis,  86  111.  App. 
38,  40;  Perlstein  v.  American  Express  Co.,  177  Mass. 
530,  532 ;  Cunningham  v.  Castle,  127  App.  Div.  (N.  Y.) 
580 ;  Mattel  v.  GUlies,  16  Ont.  Law  Rep.  558,  562 ;  Car- 
gill  V.  Duffy,  123  Fed.  721,  734. 

*  *  The  fact  that  a  servant,  while  engaged  in  the  busi- 
ness of  his  master,  deviates  from  the  master  ^s  instruc- 
tions does  not  of  itself  make  the  act  outside  of  the 
scope  of  the  servant's  employment  so  as  to  absolve  the 
master  from  liability.  Likewise  a  particular  act  of  a 
servant  may  be  within  the  scope  of  his  employment, 
although  it  violates  the  express  instructions  or  orders 
of  the  master.'*  26  Cyc.  1535;  Consolidated  Ice  Ma- 
chine Co.  V.  Keif er,  134  lU.  481,  495 ;  Keedy  v.  Howe,  72 
111.  133,  136 ;  Toledo,  W.  &  W.  E.  Co.  v.  Harmon,  47 
111.  298. 

It  was  also  for  the  jury  to  say  whether  the  accident  j^ 
was  caused  by  the  negligence  of  Webb,  the  servant  of 
defendant.  **The  driver  of  the  automobile  was  bound 
to  use  at  least  reasonable  and  ordinary  care.  He  was 
bound  to  anticipate  that  he  might  meet  persons  or 
vehicles  and  to  keep  a  proper  lookout  for  them  and  use 
care  to  have  his  machine  under  such  control  as  to  en- 
able him  to  avoid  collisions."  Johnson  v.  Coey,  237 
111.  88,  91. 

And  we. cannot  say  that  under  all  the  facts  in  evi- 
dence the  verdict  of  the  jury  was  excessive. 

It  is  urged  that  a  certain  portion  of  the  oral  charge 
given  by  the  court  to  the  jury,  to  which  counsel  for 
defendant  objected  at  the  time,  was  erroneous.    Upon 
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examination  of  the  entire  charge,  which  was  continu- 
ous and  a  unit,  we  cannot  say  that  the  giving  of  the 
portion  objected  to,  when  read  in  connection  with  the 
language  which  immediately  preceded  it,  constituted 
prejudicial  error.  Reading  the  charge  as  a  unit,  we 
think  it  was  substantially  correct.  Greenburg  v. 
Childs  &  Co.,  147  lU.  App.  477,  486,  aff 'd  242  IlL  110, 
115. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

AiJirmed. 


Oeoige  W.  HcOowan,  Appellee,  v.  City  of  Chicago,  Appellant. 

Gen.  No.  17,645. 

1.  Municipal  corporations — authority  of  corporation  counst^  to 
waive  appeal.  Where  the  corporation  counsel  of  a  city  has  waived 
Its  right  of  appeal  from  an  order  for  a  writ  of  mandamus,  a  plea 
of  such  release  of  errors  which  does  not  plead  the  ordinance  creat- 
ing his  ofQce,  and  show  his  authority,  binding  upon  the  city,  to 
waive  the  right  of  the  city  to  appeal,  it  appearing  from  the  replica- 
tion admitted  on  demurrer  that  the  city  council  has  repudiated 
such  action,  Is  insufficient. 

2.  Appeals  and  errors — v)hen  plea  of  release  of  errors  adjudged 
tad.  Under  the  amendment  to  the  Practice  Act  of  1907,  a  plei 
of  release  of  errors,  though  adjudged  bad,  does  not  deprive  the 
defendant  of  the  right  to  join  In  error. 

3.  Pleading — demurrer  carried  hack.  Where  a  replication  to 
a  plea  of  release  of  errors  Is  upheld  on  demurrer,  the  latter  Is 
carried  back  to  the  plea. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelor 
J.  Petit,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Demurrer  carried  back  to  plea  of 
release  of  errors  and  sustained.     Opinion  filed  January  23,  1913. 


William  H.  Sexton,  for  appellant 
A.  G.  Dicus,  for  appellee. 
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Mb.  Pbesiding  Justice  Gbidlby  delivered  the  opin- 
ion of  the  court. 

On  March  31,  1908,  George  W.  McGowan  filed  his 
petition  in  the  Circuit  Court  of  Cook  County  for  a  writ 
of  mandamus  to  compel  the  City  of  Chicago  ' '  to  forth- 
with place  the  name  of  your  petitioner  on  the  roster  of 
police  oflScers,  as  sergeant,  and  upon  the  police  pay- 
roll of  said  City  of  Chicago,  as  sergeant,  to  the  end 
that  he  may  at  once  enter  upon  the  performance  of 
his  duties  as  sergeant,  with  the  same  right  to  con- 
tinue in  the  performance  thereof,  and  receive  salary 
therefor,  as  he  had  to  continue  in  the  performance 
thereof  and  receive  salary  therefor,  prior  to  his  un- 
lawful reduction  in  rank  on  March  21,  1898,  subject 
to  the  laws,  rules  and  ordinances  pertaining  to  ser- 
geants of  police.^'  On  April  12,  1911,  the  demurrer 
of  the  City  to  said  petition  was  overruled,  and  the 
court  ordered  a  writ  of  mandamus  to  issue  against 
the  City  as  prayed  in  the  petition.  From  this  order 
the  City  appealed  to  this  court  and  assigned  errors. 

Subsequently,  appellee,  McGowan,  on  December  12, 
1911,  filed  in  this  court  a  verified  plea  of  release  of 
errors  by  the  City.  This  plea  set  forth  that  after  the 
rendition  of  said  judgment  and  before  the  prosecution 
of  said  appeal,  on,  to-wit:  April  12,  1911,  ''The  ap- 
pellant, by  Edward  J.  Brundage,  its  corporation  coun- 
sel and  attorney, ' '  prepared  a  release  of  the  City  from 
any  claim  by  appellee  against  the  City  growing  out 
of  his  discharge  from  the  position  of  sergeant  on 
March  21,  1898 ;  that  in  said  release  it  was  stated  that 
the  same  was  given  to  the  City  in  consideration  of  the 
City's  waiving  all  right  to  appeal  from  said  judgment 
order  of  April  12,  1911;  that  said  release  was  under 
seal  and  was  signed  and  acknowledged  before  a  no- 
tary public  by  appellee,  in  triplicate,  while  in  the  pos- 
session of  said  corporation  counsel  and  was  not  car- 
ried away  by  appellee;  that  one  copy  was  deposited 
by  said  corporation  counsel  with  the  secretary  of  the 
Civil  Service  Commission,  one  copy  with  the  secretary 
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of  the  Police  Department  and  one  copy  retained  by 
•said  corporation  counsel. 

The  City  filed  in  this  court  a  replication  to  this  plea 
in  which  it  alleged  that  it  did  not  release  to  appellee 
any  or  all  errors  in  the  record  and  proceedings  men- 
tioned in  said  plea,  and  did  not  accept  the  alleged  re- 
lease mentioned,  and  did  not  waive  its  right  to  appeal 
from  said  judgment,  and  alleged  that,  on  the  contrary, 
on  May  1,  1911,  the  city  council  of  appellant  passed 
a  resolution,  wherein  in  the  preamble  it  was  recited 
that  an  instrument  purporting  to  release  the  City 
from  all  claims  of  appellee  for  salary  and  compensa- 
tion accruing  to  him  since  March  21,  1898,  in  con- 
sideration of  the  City 's  consenting  to  waive  its  right  of 
appeal  from  said  judgment  order,  was  executed  by 
him  and  placed  in  the  hands  of  said  corporation  coun- 
sel, and  wherein  it  was  resolved  that  said  instrument 
be  not  accepted  by  the  City,  that  said  corporation 
counsel  return  said  instrument  to  appellee,  that  for 
the  present  the  City  do  not  comply  with  said  judgment 
order,  and  that  said  corporation  counsel  take  all  nec- 
essary and  possible  steps  to  procure  the  annulment  of 
said  judgment  order  by  appeal  or  otherwise. 

To  this  replication  appeltee  filed  a  general  and 
special  demurrer.  The  special  grounds  for  demurrer 
were  that  appellant  had  not  in  its  replication  met  or 
denied  all  the  allegations  of  the  plea,  viz.,  that  appel- 
lant had  not  denied  that  the  release  was  prepared  by 
appellant  or  that  said  three  copies  of  said  release  had 
been  kept  in  the  possession  of  the  City,  the  corpora- 
tion counsel  thereof,  and  the  secretary  of  Civil  Serv- 
ice Commission  respectively. 

We  are  of  the  opinion  that  the  replication  is  sub- 
stantially a  good  replication  to  said  plea  of  release  of 
errors.  It  expressly  alleged  that  the  City  did  not  ac- 
cept the  alleged  release  set  up  in  said  plea  and  did  not 
waive  its  right  to  appeal  from  said  judgment,  and  it 
set  forth  the  passage  by  the  city  council  of  the  resolu- 
tion on  May  1, 1911,  wherein  it  was  resolved  that  said 
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alleged  release  be  not  accepted,  etc.  The  fact  of  this 
action  by  the  City  through  its  city  council  was  ad- 
mitted by  the  demurrer. 

It  is  contended  by  counsel  for  the  City  that  this  de- 
murrer should  be  carried  back  to  appellee  *s  plea  of  re- 
lease of  error  and  the  demurrer  sustained  as  to  such 
plea.  It  is  argued  by  counsel  for  appellee  that  the 
plea  shows  that  the  release  in  question  was  drawn  by 
the  then  corporation  counsel  of  the  City  and  after  it 
was  executed  by  appellee  was  delivered  to  said  corpo- 
ration counsel,  that,  by  virtue  of  certain  provisions  of 
the  Municipal  Code  of  Chicago,  said  corporation  coun- 
sel had  charge  of  all  the  **law  business*'  of  the  City 
and,  therefore,  had  authority  after  judgment  to  waive 
and  release  errors,  and  that  such  waiver  and  release 
is  binding  upon  the  City.  It  is  argued  by  counsel  for 
the  City  that  the  plea  is  defective,  first,  because,  while 
section  74,  art.  6,  chap.  24,  Statutes  of  Illinois  pro- 
vides that  the  city  council  may  provide  for  the  ap- 
pointment by  the  mayor  of  a  corporation  counsel,  etc., 
the  fact  that  the  city  council  had  created  the  oflBce  and 
defined  the  extent  of  his  powers  and  duties  is  not  al- 
leged in  the  plea, — in  other  words  the  ordinance  is  not 
pleaded,  and  second,  because  the  corporation  counsel 
had  no  power  to  waive  the  right  of  the  City  to  appeal 
and  to  execute  a  release  of  errors,  etc.,  binding  upon 
the  City,  as  it  was  alleged  in  said  plea  had  been  at- 
tempted. 

We  are  of  the  opinion  that  appellee's  plea  of  re- 
lease of  errors  is  insufficient.  In  the  case  of  O'Neill 
V.  City  of  Chicago,  169  111.  App.  546,  recently  decided 
by  another  branch  of  this  court,  a  similar  plea  of  re- 
lease of  errors  was  held  insufficient  and  the  demurrer 
to  a  similar  replication  was  carried  back  to  the  plea. 
The  plea  in  that  case  set  forth  the  ordinances  of  the 
City  of  Chicago  creating  the  office  of  corporation  coun- 
sel and  defining  his  powers  and  duties.  In  that  ca^e 
it  was  said  (p.  553) : 

**It  was  formerly  the  law  that,  when  a  plea  of  re- 
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lease  of  errors  was  held  insujflficient  in  the  Appellate 
Court,  a  judgment  of  reversal  must  be  entered  thereon. 
•  *  *  But  in  1907,  the  Legislature  amended  the  Prac- 
tice Act  by  inserting  the  following:  *A  plea  of  release 
of  errors,  though  adjudged  bad  or  not  sustained, 
shall  not  deprive  the  defendant  of  the  right  to  join  in 
error/    Kurd's  Eev.  Stat.,  sec.  109,  chap.  110.** 

A  similar  order  will  be  entered  in  this  case  as 
was  entered  in  the  0  *Neill  case,  viz. :  The  order  will 
be  that  the  demurrer  of  appellee  to  the  replication  of 
the  City  is  carried  back  to  the  plea  of  release  of  er- 
rors and  said  plea  is  adjudged  insuflBcient,  and  leave 
is  given  appellee,  if  he  shall  so  desire,  to  join  in  er- 
ror and  file  his  brief  and  argument  herein  on  or  be- 
fore February  5,  1913,  and  appellant  is  hereby  given 
leave  to  file  a  reply  brief,  if  it  shall  so  desire,  on  or 
before  February  12,  1913,  and  the  cause  will  be  placed 
on  call  for  February  13,  1913. 

Demurrer  carried  back  and  sitstained. 


Eafhryn  Loneq^an,  Defendant  in  Error,  y.  Haigaret  O'Keil, 

PlaintifF  in  Error. 

Oen.  No.  17,666. 

Action  for  senricea  rendered,  held,  verdict  supported  hj  the 
evidence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hoir.  W^oxiam  N. 
CoTTBELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

John  J.  Swenib^  for  plaintiff  in  error;  M.  B.  Has- 
Ris,  of  counsel. 

Joseph   E.   Btan,  for   defendant  in   error;   Qxhk 
O'Brien,  of  counsel. 
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Mr.  Presiding  Justice  Gridlbt  delivered  the  opin- 
ion of  the  court. 

This  is  an  action  commenced  in  the  Municipal  Court 
of  Chicago  by  Kathryn  Lonergan,  plaintiff,  against 
Margaret  O'Neil,  defendant,  to  recover  for  services 
rendered  by  plaintiff,  at  defendant's  request,  as  a 
practical  nurse  and  attendant  for  the  husband  of  de- 
fendant, John  0  'Neil.  Plaintiff  claimed  that  she  acted 
as  such  nurse  and  attendant  for  a  period  of  twenty- 
two  weeks  during  the  year  1909,  and  had  received  no 
compensation  for  her  services.  The  jury  returned  a 
verdict  in  h^r  favor  and  assessed  her  damages  at  the 
sum  of  $175,  upon  which  verdict  the  court,  on  May  20, 
1911,  entered  judgment. 

It  is  urged  by  counsel  for  defendant  that  the  ver- 
dict is  against  the  weight  of  the  evidence.  No  useful 
purpose  would  be  served  in  here  setting  forth  and 
commenting  upon  the  testimony  of  the  many  witnesses 
given  at  the  trial.  SuflSce  it  to  say  that,  after  careful 
consideration  of  the  same,  we  are  of  the  opinion  that 
the  verdict  is  supported  by  the  evidence,  and  that 
substantial  justice  has  been  done. 

It  is  contended  that  the  trial  court  erred  in  admit- 
ting certain  evidence  on  behalf  of  plaintiff  and  in  ex- 
cluding certain  evidence  offered  by  defendant.  In 
our  opinion  the  contentions  are  without  merit. 

The  judgment  of  the  municipal  court  is  aflBrmed. 

Aifirmed. 


W.  F.  Hall  Printing  Company,  Defendant  in  Error,  v.  Antomatio 
Sprinkler  Company  of  America,  PlaintifF  in  Error. 

Gen.  No.  17,691. 

LiAKDLOBD  AND  TENANT  —  toheti  compauy  installing  automatio 
sprinklers  is  liable  to  lessee.  Where  a  lessor's  contract  with  a 
company  to  Install  an  automatic  sprinkler  system  required  him 
to  do  certain  excavating,  and  the  evidence  is  conflicting  as  to  who 
made  such  excavation  which  resulted  in  the  weakening  of  a  joint 
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in  a  water  pipe,  but  the  company  turned  on  the  water  knowing  the 
joint  was  weak,  whereby  it  burst  and  the  goods  of  a  lessee  were 
damaged,  held,  there  was  sufficient  evidence  that  the  company  was 
negligent  and  that  the  negligence  was  the  proximate  cause  of  the 
damage. 


Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hozr.  ESdwabd  A. 
DiCKEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

Defrees,  Buckingham,  Rittbb,  Campbell  &  Eaton, 
for  plaintiff  in  error ;  Don  K.  Jones,  of  counseL 

Gann,  Peaks  &  Townley,  for  defendant  in  error. 

Me.  Presiding  Justice  Gbidley  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error,  plaintiff  below,  commenced  an 
action  against  plaintiff  in  error,  defendant  below,  in 
the  Municipal  Court  of  Chicago,  to  recover  for  dam- 
age to  plaintiff's  stock  of  goods  through  the  negli- 
gence of  defendant's  agents  **in  leaving  the  joint  of 
a  certain  water  pipe  in  the  basement  of  premises  oc- 
cupied by  plaintiff  as  lessee  so  weakened  and  unpro- 
tected that,  when  the  water  was  turned  into  it,  the 
water  burst  through  the  joint  and  into  the  basement 
aforesaid;  and  in  turning  the  water  into  said  pipe 
when  said  joint  was  weakened  and  unprotected  as 
aforesaid;  •  •  •  said  acts  of  negligence  •  •  • 
occurred  while  said  defendant's  agents  were  install- 
ing an  automatic  sprinkler  system,  jSreproofing  device, 
in  a  building  adjoining  and  contiguous  with  the  prem- 
ises now  occupied  by  plaintiff  as  lessee."  The  case 
was  tried  by  the  court  without  a  jury,  resulting  in  a 
finding  and  judgment  for  plaintiff  for  $899.40,  to  re- 
verse which  judgment  this  writ  of  error  is  prosecuted. 
Three  points  are  made  in  this  court  as  grounds  for  a 
reversal,  viz.:  (1)  Defendant  was  not  guilty  of  neg- 
ligence *'in  leaving  the  joint  of  a  certain  water  pipe 
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•  *  •  weakened  and  unprotected ;''  (2)  defendant 
was  not  guilty  of  negligence  '*in  turning  the  water 
into  said  pipe  when  said  joint  was  weakened  and  un- 
protected;*'  and  (3)  neither  of  said  alleged  acts  of 
negligence  was  the  proximate  cause  of  the  injury. 

The  facts  are:  James  K  Tilt  was  the  owner  of  a 
seven-story  factory  building  in  Chicago.  This  building 
was  occupied  by  plaintiff  as  lessee,  and  was  equipped 
with  an  automatic  sprinkler  system.  Tilt  had  erected 
an  addition  to  his  building  and  had  contracted 
with  defendant  for  the  installation  of  automatic 
sprinklers  in  the  new  addition.  The  old  sprinkler 
system  was  to  be  connected  with  the  new,  so  that  both 
might  be  operated  as  one  system.  The  duty  of  mak- 
ing this  connection  rested  upon  defendant,  and  the 
connection  was  to  be  made  at  a  point  in  the  main  pipe 
line  under  the  floor  of  the  basement  of  the  old  build- 
ing. This  main  pipe  line  running  downward  from  the 
tank  on  the  roof  turned  at  a  right  angle  at  this  point, 
and  in  order  to  make  the  connection  it  was  necessary 
that  excavations  be  made  so  that  the  employees  of 
defendant  could  get  at  the  pipe  at  this  point.  In  the 
written  contract  made  by  Tilt  and  defendant  it  was 
provided,  inter  alia,  that  Tilt,  the  owner,  ''will  do  all 
digging  and  back  filling  of  trenches  necessary  for  the 
running  of  underground  pipe,  do  all  carpentry  and 
masonry  work.'*  The  evidence  is  conflicting  as  to 
whether  the  excavating  was  done  by  employees  of  Tilt 
or  by  employees  of  the  defendant.  While  making 
these  necessary  excavations,  or  after  the  completion 
thereof,  it  was  found  that  the  horizontal  pipe,  adja- 
cent to  the  turn  or  angle,  was  held  in  place  by  two  fas- 
tened iron  rods,  and  these  rods  were  cut  by  some  of 
the  men.  The  evidence  is  also  conflicting  as  to  whether 
these  rods  were  cut  by  employees  of  Tilt  or  by  em- 
ployees of  defendant,  but  the  evidence  shows  that  Ol- 
son, foreman  for  defendant,  saw  the  men  cutting  the 
rods  and  knew  that  the  function  or  purpose  of  the  rods 
was  to  prevent  the  joint  of  pipe  from  ''blowing  ouf 
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under  the  pressure  of  the  water.  At  the  time  the  rods 
were  cut  the  water  was  turned  off.  Later  in  the  day 
Olson,  having  knowledge  that  the  rods  had  been  cut, 
went  up  to  the  tank  on  the  roof  and  turned  on  the 
water,  but  as  there  was  little  pressure  in  the  tank  at 
the  time  no  damage  was  done.  Still  later  in  the  day, 
Olson  told  one  Montgomery  (who  as  engineer  of 
plaintiff  had  charge  of  the  building,  sprinkler  system, 
motors  and  all  machinery)  that  *'all  was  ready '*  and 
to  *  *  pump  up  the  pressure  in  the  tank. ' '  Montgomery 
started  to  do  this,  not  knowing  that  the  rods  had  been 
cut,  and  while  he  was  so  engaged,  the  pipe  in  the  base- 
ment, left  unsupported  by  reason  of  the  cutting  of  the 
rods,  was  blown  out  by  the  pressure  of  the  water,  re- 
sulting in  the  flooding  of  the  basement  of  the  building 
and  in  the  damaing  of  a  large  amount  of  paper  stored 
by  plaintiff  in  said  basement. 

Under  the  facts  of  this  case,  as  disclosed  from  all 
the  evidence,  we  are  of  the  opinion  that  the  finding  of 
the  trial  court  was  justified.  We  think  that  there  was 
sufficient  evidence  that  the  defendant  by  its  servant 
or  servants  was  gniilty  of  negligence,  as  charged  in 
plaintiff's  statement  of  claim,  and  that  the  negligence 
was  the  proximate  cause  of  the  damage  to  plaintiff's 
stock  of  paper.  No  point  is  made  that  the  finding  of 
the  court  is  excessive.  The  judgment  is  accordingly 
affirmed. 

Affirmed. 


William  E.  Hoops,  Defendant  in  Error,  v.  Wells  Faigo  A 

Company,  PlaintifF  in  Error. 

Gen.  No.  17,655. 

1.  CAsstEBfl — hoiD  express  sMptnent  must  te  delivered,  Bxpress 
companies  must  deUver  goods  to  the  consignee  in  person  or  to  his 
authorized  agent  at  his  residence  or  place  of  business. 
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2.  Cabbiebs  —  iohen  express  shipment  is  delivered  properly. 
Where  an  express  company  is  directed  to  deliver  a  shipment 
to  a  person  in  care  of  a  steamship,  a  delirery  to  the  steamship 
is  proper  if  the  consignee  was  not  on  the  steamship  at  the 
time  of  the  delivery  and  the  driver  was  unable  to  find  him. 

3.  Cabkiebs — when  delivery  of  express  shipment  to  unauthorized 
agent  is  sufficient.  Where  an  express  company  is  directed  to 
deliver  a  shipment  to  a  person  in  care  of  a  steamship  and,  the 
consignee  not  being  on  board  the  vessel  at  the  time  of  delivery, 
the  driver  makes  delivery  upon  its  docks  to  a  receiving  clerk 
of  the  steamship  company,  who  had  no  authority  to  receive  the 
package  but  whose  act  is  ratified  by  the  company,  the  package 
ii(  delivered  to  the  steamship  and  the  express  company  is  not 
liable  for  a  delay  in  a  subsequent  delivery  to  the  consignee. 

Error  to  the  Municipal  Court  of  Chicago;   the  Hoir.  Faar  L. 

Pebsozts,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1911.  Reversed  with  finding  of  tact    Opinion 
filed  January  23,  1913. 

Holt,  Wheelbb  &  SmiiET,  for  plaintiff  in  error. 

SiLBEB,  Isaacs,  Silbbb  &  Wolet,  for  defendant  in 
error ;  Mabtin  J.  Isaacs  and  Jambs  D.  Wolby,  of  conn* 
seL 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Wells  Fargo  &  Company  sued  out  of  this  court  a 
writ  of  'error  to  review  a  judgment  obtained  against 
it  by  William  H.  Hoops  in  the  municipal  court  upon  a 
trial  by  the  court.  The  facts  are  as  follows :  William 
H.  Hoops,  hereinafter  called  plaintiff,  was  the  owner 
of  a  coat  and  two  steamer  rugs,  claimed  to  be  of  the 
value  of  two  hundred  dollars,  which  he  caused  to  be 
shipped  from  Merced,  California,  to  San  Francisco, 
and  marked  **  William  Hoops,  care  of  Steamship  Man- 
churia, San  Francisco,  Cal.^'  The  shipment  was 
transported  to  San  Fracisco,  and  a  driver  of  the  de- 
fendant took  the  same  to  the  docks  of  the  Pacific  Mail 
Steamship  Company,  which  company  is  the  owner  of 
the  steamship  Manchuria.    Mr.  Hoops  was  not  on  the 
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steamship  at  this  time,  and  the  driver,  failing  to  find 
him,  delivered  the  shipment  to  G.  P.  Fahs,  an  employee 
of  the  steamship  company.  Fahs  had  charge  of  out- 
going baggage  and  was  at  the  time  of  the  delivery  of 
this  package  in  the  receiving  office  on  the  docks  of  the 
steamship  company,  the  package  being  left  in  the  re- 
ceiving office.  The  package  was  taken  in  charge  by 
the  steamship  company,  but  through  an  oversight  on 
its  part  was  not  placed  aboard  the  Manchuria.  On 
the  day  the  shipment  was  so  delivered  the  plaintiff 
asked  the  defendant  if  his  property  had  been  de- 
livered, and  was  informed  that  it  had  been  sent  aboard 
the  boat.  After  the  steamer  sailed  the  steamship  com- 
pany forwarded  the  package  by  the  next  steamer  and 
later  it  was  tendered  to  Mr.  Hoops,  who  refused  to 
accept  it  and  brought  this  suit,  claiming  a  conversion 
of  the  property. 

There  is  practically  no  dispute  as  to  the  facts  in  the 
case,  and  we  take  it  that  both  counsel  agree  upon  the 
general  rule  that  express  companies  are  required  to 
deliver  goods  to  the  consignee  in  person,  or  to  his  au- 
thorized agent,  at  his  residence  or  place  of  business. 
Hutchinson  on  Carriers,  vol.  2,  p.  716;  Gulliver  v. 
Adams  Exp.  Co.,  38  111.  503. 

The  first  question  presented  for  the  decision  of  this 
court  is,  did  the  direction  by  the  plaintiff  to  deliver  to 
** William  Hoops,  care  of  Steamship  Manchuria,*' 
make  a  delivery  to  the  steamship  Manchuria  a  good 
delivery  of  said  shipment  if  the  carrier  was  unable  to 
find  William  Hoops  T  There  is  abundant  precedent  for 
holding  a  delivery  under  such  circumstances  to  be  a 
good  delivery.  In  Hutchinson  on  Carriers,  vol.  2,  sec. 
676,  the  rule  is  stated  as  follows:  ** Goods  shipped 
to  one  person  as  consignee  in  care  of  another  should 
be  delivered  to  the  consignee,  and  in  case  he  cannot 
be  found  then  to  the  one  in  whose  care  they  are  ship- 
ped.** 

In  Chicago  &  N.  W.  B.  Co.  v.  Merrill,  48  HI.  425 
(427),  the  court  says: 
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**It  is  true  that  on  the  box  were  written,  besides 
the  name  of  Page,  as  consignee — ^the  words  *care  of 
American  Express  Co/  But  in  the  receipt  given  to 
the  appellee  by  the  company.  Page  was  named  as  the 
consignee,  and  nothing  is  said  about  the  express  com- 
pany, and  we  understand  these  words  upon  the  box 
as  merely  indicating  that,  if  Page,  the  consignee, 
could  not  be  found  to  receive  the  goods,  the  appellant 
might  deliver  them  into  the  care  of  the  express  com- 
pany. * ' 

This  case  was  followed  and  cited  in  Schlesinger  v. 
West  Shore  R.  Co.,  88  111.  App.  273.  In  Common- 
wealth  V.  Peoples'  Exp.  Co.,  201  Mass.  564,  the  court 
says : 

**The  defendant  was  not  named  as  consignee  in  the 
shipping  order,  but  was  referred  to  by  the  phrase, 
*c/o  Peoples  Express  Co.'  The  addressing  of  a  pack- 
age to  a  consignee  in  the  care  of  a  third  person,  be- 
tween the  consignor  and  consignee  and  the  carrier, 
and  as  to  the  liability  of  the  latter,  and  in  the  absence 
of  known  limitations  upon  the  scope  of  the  authority 
given,  •  *  •  confers  upon  such  third  person  the 
right  to  re(!eive  the  goods,  and  ordinarily  constitutes 
him  the  proper  person  to  whom  to  make  delivery.'' 

And  the  New  York  Supreme  Court  in  Russell  & 
Annis  v.  Livingston  &  Wells,  16  N.  Y.  515,  says : 

**  Ordinarily,  the  address  of  a  package  to  the  care 
of  anyone  is  an  authority  to  the  carrier  to  deliver  it 
to  such  person. ' ' 

This  rule  is  repeated  with  apj^roval  in  Ela  v.  Amer- 
ican Merchants'  Union  Exp.  Co.,  29  Wis.  611,  and 
Bristol  V.  Rensselaer  &  Saratoga  R.  Co.,  9  Barb. 
(N.  Y.)158.  We  are  referred  to  no  cases  which  state 
any  other  rule. 

The  next  question  is,  was  the  package  delivered  to 
the  steamship  Manchuria  when  it  was  delivered  to 
Fahs,  the  receiving  clerk  in  the  employ  of  the  Pacific 
Mail  Steamship  Company,  upon  its  docks,  which  com- 
pany is  the  owner  of  the  steamship  Manchuria?  It 
is  not  disputed  that  the  package  came  into  the  hands 
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medicine  who  shall  prescribe  for  "any  physical  ailment,"  a  person 
may  be  fined  for  practicing  medicine  without  a  license  although  a 
patient  obtaining  treatment  to  secure  eridence  did  not  in  fiict 
have  any  ailment. 

2.  Physicians  and  bubgeozts — Utying  on  handM  i$  proctielng 
medicine,  A  person  not  licensed  to  practice  medicine  who  gives 
a  treatment  by  passing  her  hands  over  the  body  of  a  patient 
violates  the  statute  forbidding  the  practice  of  medicine  without 
a  license. 

3.  Physicians  and  sxtbgsons — evidence  that  violation  of  statute 
waa  not  harred  }>y  limitations.  Where,  in  a  proceeding  to  recover 
a  penalty  for  practicing  medicine  without  a  license,  the  patient 
testifies  to  receiving  a  treatment  on  the  third  day  of  May,  without 
giving  the  year,  and  the  trial  was  had  on  the  twenty-fourth  day 
of  May,  1911,  it  is  a  reasonable  inference  that  the  witness  intended 
to  be  understood  as  referring  to  the  same  month,  and  it  cannot 
be  contended  that  there  was  no  violation  of  the  statute  proved 
within  eighteen  months  prior  to  the  begizming  of  suit. 

4-.  Phybicianb  and  subobons — judgment  imposing  fine  need  not 
recite  facta.  It  is  not  the  duty  of  the  trial  court  to  make  recitals 
of  facts  in  a  Judgment  imposing  a  fine  for  practicing  medicine 
without  a  license. 

5.  Appeals  and  ebbobs — assumed  that  "bottle  of  liquid  was  fU>t 
a  proprietary  remedy.  Where,  on  review  of  a  Judgment  imposing 
a  fine  for  practicing  medicine  without  a  license,  nothing  appears 
in  the  record  descriptive  of  a  bottle  of  liquid  introduced  in  evi- 
dence that  was  furnished  a  patient,  the  court  will  assume  that  the 
appearance  of  the  bottle  of  liquid  indicated  to  the  trial  court  that 
it  was  not  a  proprietary  remedy. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  JunaoN  F. 
QoiNG,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

C.  J.  Wabing,  for  plaintiff  in  error, 

Chaklbs  Alling,  Jr.,  for  defendant  in  error; 
Charles  G.  Hoffman,  of  counsel. 

Mr.  Justice  McSurblt  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error,  Mrs.  A.  Moser,  was  found 
guilty  of  practicing  medicine  without  a  license,  in  vio- 
lation of  the  statute  regulating  medicine  and  surgery 
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in  the  State  of  Ulinois,  and  was  fined  one  hnndred  dol- 
lars. She  alleges  in  this  court  as  ground  for  reversal 
that  there  was  no  evidence  before  the  trial  court  on 
which  to  base  a  finding  of  guilty. 

The  facts  appearing  in  the  record  are  that  two 
women,  who  were  inspectors  employed  by  the  State 
Board  of  Health,  called  at  the  house  of  the  defendant 
and  inquired  for  Mrs.  Moser,  the  fortune  teller,  and 
asked  her  if  she  had  healing  power,  whereupon  they 
were  invited  in  and  sat  down.  Defendant  asked  some 
questions  regarding  the  health  of  one  of  the  inspect- 
ors, and  put  a  table  between  the  inspector  and  her- 
self. Defendant  said  not  to  say  a  word,  as  the  spirits 
in  the  table  would  tell  her,  the  defendant,  just  where 
the  pain  was;  that  she,  the  defendant,  would  have 
the  same  pain  that  the  inspector  had.  After  mutter- 
ing some  things  not  understood  by  the  witness,  the  de- 
fendant said  that  she,  the  defendant,  was  suffering 
from  stomach  trouble ;  she  said  she  would  cure  the  wit- 
ness with  prayer  and  would  give  her  some  medicine 
and  treatment.  She  then  gave  a  treatment  of  passing 
hands  over  the  neck  and  forehead  of  the  witness,  and 
handed  her  a  bottle  of  liquid  and  directed  her  to  take 
a  tablespoon  full  each  morning  and  before  bedtime. 
The  defendant  then  asked  $1.50  for  the  treatment, 
which  was  paid  her,  and  defendant  told  the  witness 
to  come  for  other  treatments  when  the  bottle  was 
empty. 

The  statute  which  defendant  is  charged  with  having 
violated  is  an  act  entitled  ''An  act  to  promote  the 
science  of  medicine  and  surgery  in  the  State  of  Illi- 
nois,** chapter  91,  Hurd*s  Revised  Statutes.  This 
statute  forbids  the  practice  of  medicine  in  the  State 
of  Illinois  without  a  license.  Section  11  of  the  act, 
which  defines  the  practice  of  medicine,  is  in  part  as 
follows:  ''Any  person  shall  be  regarded  as  practic- 
ing medicine,  within  the  meaning  of  this  act,  who  shall 
treat  or  profess  to  treat,  operate  on  or  prescribe  for 
any  physical  ailment  or  any  physical  injury  to  or  de- 
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formity  of  another.**  It  is  also  provided  that  the  act 
shall  not  apply  **to  any  person  who  ministers  to  or 
treats  the  sick  or  suffering  by  mental  or  spiritual 
means,  without  the  use  of  any  drug  or  material  rem- 
edy.** 

It  is  argued  by. plaintiff  in  error  that  Mrs.  Moser 
did  not  treat  or  prescribe  **for  any  physical  ailment,** 
because  neither  of  the  inspectors  were  in  fact  suffer- 
ing from  any  ailment.  This  argument  would  make 
guilt  dependent  upon  the  correctness  of  the  diagnosis 
of  the  person  giving  the  treatment ;  that  is,  if  the  pa- 
tient actually  had  the  malady  which  the  practitioner 
diagnosed,  the  practitioner  would  be  guilty  if  he  at- 
tempted to  treat  it  without  a  license;  but  if  the  diag- 
nosis was  wrong,  then  the  practitioner  would  not  be 
guilty  in  prescribing,  for  he  would  not  be  prescrib- 
ing for  any  physical  ailment  which  the  patient  in  fact 
had.  The  statute  evidently  means  to  include  any  per- 
son who  undertakes  to  prescribe  for  or  treat  a  patient 
for  any  ailment,  regardless  of  the  real  or  fancied  pres- 
ence of  the  ailment. 

It  is  also  said  that  to  involve  a  violation  of  the  stat- 
ute there  must  be  used  a  drug  or  material  remedy, 
and  that  there  is  no  evidence  in  this  case  that  the  bot- 
tle of  liquid  was  either;  and  also,  for  all  that  the  rec- 
ord shows  it  might  have  been  a  proprietary  remedy, 
and  that  it  is  held  in  People  v.  Wilson,  249  111.  195, 
that  any  person  may  vend  patent  and  proprietary  med- 
icines without  a  license.  The  answer  to  this  conten- 
tion is  (1)  that  the  evidence  discloses  that  the  de- 
fendant undertook  to  treat  the  witness  by  laying  on 
the  hands,  and  this  method  of  treatment  has  been  held 
to  be  within  the  statute  (People  v.  Trenner,  144  111. 
App.  275) ;  and  (2)  it  is  a  fair  inference  that  the  bot- 
tle of  liquid  was  not  a  proprietary  remedy,  such  as  is 
described  in  People  v.  Wilson,  where  proprietary  med- 
icines are  described  as  those  ''prepared,  put  up  and 
marked  and  ready  for  use  by  the  public  so  soon  as 
they  leave  the  hands  of  the  manufacturer.    They  are 
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in  packages  or  bottles,  are  labeled  with  the  name,  and 
are  accompanied  with  wrappers  containing  directions 
for  their  use  and  the  conditions  for  which  they  are 
claimed  to  be  specifics/'  The  bottle  of  liquid  was  in- 
troduced in  evidence  before  the  trial  court,  but  noth- 
ing appears  descriptive  of  the  same  in  the  record  be- 
fore us.  We  must  therefore  assume  that  its  appear- 
ance indicated  to  the  trial  court  that  it  was  not  a  pro- 
prietary remedy. 

It  is  further  urged  that  it  does  not  appear  that  there 
was  any  violation  proven  within  eighteen  months 
prior  to  the  beginning  of  the  suit.  This  point  is  based 
upon  the  statement  of  the  witness  that  the  occurrence 
testified  to  took  place  on  the  third  day  of  May,  with- 
out giving  the  year.  The  trial  was  had  on  the  29th 
day  of  May,  1911,  and  it  is  a  reasonable  inference  that 
the  witness  intended  to  be  understood  as  referring  to 
the  same  month.  In  any  event,  this  point  was  not 
raised  upon  the  trial,  and  it  is  too  late  to  raise  the 
same  in  this  court  for  the  first  time. 

As  to  the  point  that  it  is  the  duty  of  the  court  in 
trying  a  case  of  this  character  to  have  recitals  of  facts 
in  the  judgment,  we  are  referred  to  no  rule  or  statute 
requiring  this  to  be  done. 

Finding  no  error,  the  judgment  will  be  aflSrmed. 

A-ffirmed. 


W.  A.  Koneman,  Defendant  in  Error,  v.  William  Seymour, 

in  Error. 


Oen.  No.  17,698. 

1.  LiANDLOBD  AND  TENANT — When  evidence  of  conversation  doet 
not  vary  terms  of  written  lease.  Where  a  tenant  kept  out  of 
possession  by  failure  of  the  landlord  to  complete  repairs  suet 
for  the  failure  to  deliver  possession,  and  a  written  lease  obligates 
the  landlord  to  make  the  repairs,  but  says  nothing  as  to  the  time 
they  should  be  completed,  evidence  by  the  tenant  that  before 
the  signing  of  the  lease  the  agent  promised  that  the  repairs  would 
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be  flnlfllied  by  the  day  the  term  was  to  begin  Is  admissible,  not 
as  varying  the  terms  of  the  lease,  but  for  the  purpose  of  aiding 
an  inference  which  may  be  deduced  from  the  lease. 

2.  Landlobd  and  tenant — dam<ige8  recoverable  for  failure  to 
deliver  po88e89ion.  In  an  action  by  a  tenant  against  a  landlord 
for  damages  from  failure  to  deliver  possession,  a  month's  rent 
paid  in  advance  and  the  drayage  on  goods  sent  to  the  property 
may  be  recovered,  but  a  month's  rent  of  a  lesser  amount  paid  for 
other  quarters  and  the  salary  of  employees  for  such  month  may  not 
be  recovered. 

3.  Landlobd  and  tenant — toJien  tenant  not  obtaining  possession 
may  recover  excess  rent  of  other  premises.  Where,  in  an  action 
by  a  tenant  against  a  landlord  for  fkUure  to  deliver  possession, 
the  tenant  testifies  that  he  was  compelled  to  pay  more  rent 
for  other  premises  and  that  he  endeavored  to  find  premises  as 
near  like  the  leased  premises  as  possible  and  took  the  cheapest 
ones  he  could  find,  he  may  recover  the  excess  oer  month  which 
he  was  obliged  to  pay  for  the  other  premises. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Nbwgokkb,  Judge,  presiding.  Heard  in  the  Branch  Appelate  Court 
at  the  October  term,  1911.  Affirmed  upon  remittitur;  otherwise 
reversed  and  remanded.  Opinion  filed  January  23,  1913.  Rehearing 
denied  February  6,  1913. 

WiLUAM  E.  Mason  and  Lewis  F,  Mason,  for  plain- 
tiff in  error. 

Fbbd  W.  Kkapt,  for  defendant  in  error ;  David  Jbt- 
ziNQEB,  of  connsel. 

Mb.  Justiob  MoStjbelt  delivered  'the  opinion  of  the 
court. 

Defendant  in  error,  W.  A.  Koneman,  brought  suit 
in  the  municipal  court  against  plaintiff  in  error,  Wil- 
liam Seymour,  claiming  damages  for  failure  to  de- 
liver possession  of  certain  premises.  The  case  was 
tried  by  a  jury,  which  returned  a  verdict  for  plaintiff 
and  fixed  the  damages  at  $446.50,  upon  which  judg- 
ment was  entered.  We  are  asked  to  reverse  this  judg- 
ment. 

The  facts  appearing  are  that  Seymour  was  the 
owner  of  a  building  in  Chicago  which  had  been  par- 
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tially  destroyed  by  fire  but  was  in  process  of  being 
reconstructed.  On  April  10th  one  Welsh,  renting 
agent  for  Seymour,  talked  with  Koneman  with  refer- 
ence to  leasing  a  portion  of  the  floor  space  in  Sey- 
mour's building.  They  agreed  upon  terms  and  also 
upon  certain  repairs  and  alterations  in  the  premises, 
to  be  made  by  Seymour,  and  a  written  lease  was  signed 
by  the  parties  on  April  18,  1910,  which  contained  the 
undertaking  of  Seymour  to  make  these  repairs  and 
alterations ;  but  the  written  lease  «ays  nothing  about 
the  time  when  such  repairs  should  be  completed.  Kone- 
man testified,  and  it  does  not  seem  to  be  disputed,  that 
before  the  signing  of  the  lease  Welsh  repeatedly  prom- 
ised that  these  repairs  and  alterations  would  be  fin- 
ished by  April  25th,  and  in  no  event  later  than  May  1, 
1910,  the  day  the  term  of  said  lease  was  to  begin.  It 
also  appears  that  Seymour  himself  on  two  different 
days  during  the  month  of  May  promised  that  the  prem- 
ises should  be  ready  the  next  day.  It  is  conceded  to  be 
the  fact  that  said  repairs  and  alterations  were  not  fin- 
ished by  May  1st,  nor  were  they  finished  by  June  2nd. 

Koneman  had  paid  Seymour  one  month's  rent  in  ad- 
vance, being  for  the  month  of  May,  1910,  amounting  to 
$57.50.  He  also  paid  rent  for  the  month  of  May  in 
the  Boyleston  Building  amounting  to  thirty  dollars. 
In  addition  to  these  items  he  claims  as  damages  the 
salary  of  two  employees  for  the  month  of  May  amount- 
ing to  $108;  drayage  on  goods  sent  to  the  Seymour 
property  $3.50 ;  and  the  *  *  difference  in  rental  between 
the  amount  stipulated  in  the  lease  referred  to  and  that 
the  plaintiff  was  obliged  to  pay  for  other  quarters  for 
a  period  of  eleven  months  at  the  sum  of  $22.50  each 
month— $247.50." 

It  is  claimed  by  plaintiff  in  error  that  the  court 
should  not  have  permitted  the  introduction  of  the  con- 
versation touching  the  time  when  the  repairs  and  al- 
terations should  be  completed.  We  think  that  the  tes- 
timony was  admissible,  not  as  tending  to  vary  or  con- 
tradict the  terms  of  the  written  lease,  but  for  the  pur- 
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pose  of  aiding  an  inference  which  may  be  deduced 
from  the  written  instrument. 

However,  we  cannot  agree  that  plaintiff  was  entitled 
to  recover  all  of  the  items  contained  in  his  statement 
of  claim.  Taking  the  items  in  their  order,  he  is  clearly 
entitled  to  the  recovery  of  the  month's  rent  paid  in 
advance,  amounting  to  $57.50.  This  is  conceded  in  ar- 
gument by  plaintiff  in  error.  We  cannot  approve  the 
allowance  of  the  rent  for  the  month  of  May  in  the 
Boyleston  Building,  amounting  to  thirty  dollars,  nor 
the  item  of  salary  of  two  employees  for  this  month 
amounting  to  $108.  We  fail  to  see  the  reason  why 
these  two  items  should  be  charged  up  to  Seymour,  for 
they  were  expenditures  which  inured  to  the  benefit  of 
Koneman.  The  item  of  $3.50  for  drayage  on  goods 
is  a  proper  item  and  should  be  allowed. 

Coimsel  for  plaintiff  in  error  protest  strongly 
against  the  allowance  of  the  item  of  $247.50,  being 
the  difference  for  eleven  months  between  the  rent  of 
the  Seymour  property  and  that  of  the  other  premises 
rented  by  Koneman.  We  agree  with  the  statement 
that  the  measure  of  damages  is  not  merely  the  dif- 
ference in  rent  between  the  property  leased  and  any 
other  property  that  the  plaintiff  may  desire  to  move 
to,  but  on  examining  the  record  we  find  that  plaintiff 
testified  in  substance  that  he  was  compelled  to  rent 
other  premises  costing  eighty  dollars  a  month,  instead 
of  premises  which  were  equally  suitable  for  his  pur- 
poses at  $57.50  a  month ;  that  he  made  an  endeavor  to 
find  premises  as  near  like  the  Seymour  premises  as 
possible,  and  took  the  cheapest  premises  which  he 
could  find.  This  not  being  disputed,  we  think  plaintiff 
was  entitled  to  recover  the  excess  per  month  which 
he  was  obliged  to  pay  for  the  other  premises.  The 
proper  amoimt  allowable  to  plaintiff,  for  which  judg- 
ment should  have  been  entered,  was  $308.50.  If,  there- 
fore, plaintiff  will  within  ten  days  ifrom  the  filing  of 
this  opinion  remit  from  said  judgment  $138,  the  judg- 
ment will  be  affirmed ;  otherwise  it  will  be  reversed  and 
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the  cause  remanded.  If  the  remittitur  is  filed  and 
the  judgment  affirmed,  each  party  will  pay  his  own 
costs  in  this  court;  otherwise  the  entire  costs  to  be 
taxed  against  the  defendant  in  error. 
Affirmed  upon  remittitur,  otherwise  reversed  and  re- 
manded. 


Imperial  Steel  Cabinet  Company,  Plaintiff  in  Error,  ▼•  Edgar  H. 

Snow  and  Robert  C.  Butzow,  Tradii^^  as  Edgar  H.  Snow 

A  Company,  Sefendanta  in  Error. 

Oon.  Ho.  17,766. 

Action  in  a$9UfnpHt  for  goods  sold,  finding  affirmed  without  de- 
taUing  eyldence. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Isidork  H. 
Hiiixs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1911.  Affirmed.  Opinion  filed  January  23, 
1913. 

Michael  Koch^  for  plaintiff  in  error. 

E^BATJs,  Ajuschtjleb  &  HoLDBK,  for  defendants  in 
error. 

Mb.  Justice  MoSxtbely  delivered  the  opinion  of  the 
court. 

Defendants  in  error,  Snow  &  Co.,  hereinafter  called 
defendant,  purchased  some  vault  cases  and  paid  the 
agreed  price  to  one  Julin;  plaintiff  in  error,  the  Im- 
perial Steel  Cabinet  Co.,  claims  that  the  defendant 
should  have  paid  it  instead  of  Julin,  and  it  brought 
suit  against  the  defendant  for  the  price  of  the  case. 
Upon  the  trial  the  court  held  that  plaintiff  was  not 
entitled  to  collect  anything  from  the  defendant,  and 
in  this  court  it  is  urged  that  this  finding  is  wrong. 

We  shall  not  undertake  to  narrate  any  of  the  testi- 
mony presented  at  the  trial.  To  do  so  would  unduly 
extend  this  opinion  and  give  the  parties  in  the  case  no 


634  AppetjjAtb  Ooxtbts  of  Illinois. 

Imp.  steel  Cabinet  Ca  y.  Snow  et  al.,  176  lU.  App.  633. 

more  information  as  to  the  facts  than  they  now  have. 
It  is  sufficient  to  say  that  after  careful  consideration 
we  are  of  the  opinion  that  the  trial  court  was  justified 
in  concluding  that  Julin  was  not  an  agent  for  plaintiff 
but  was  an  independent  contractor;  that  defendant's 
agreement  for  the  purchase  of  the  cases  was  with  Julin 
and  not  with  plaintiff,  and  that  the  payment  made  by 
defendant  was  made  to  the  party  entitled  to  receive 
it,  and  therefore  defendant  owes  plaintiff  nothing  on 
account  of  this  transaction. 

We  have  examined  the  errors  alleged  to  have  been 
committed  by  the  court,  and  are  of  the  opinion  that 
nothing  requiring  that  this  case  should  be  reversed 
appeared  in  the  record.  Therefore  the  judgment  will 
be  affirmed. 

Afflrmed. 
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Prior  agreement — ^when  eyidence  of  inadmissible,    p.  96. 
Question  for  juru — when  making  of  contract  is.    p.  169. 
RescisBion — ^when  failure  of  abstract  to  show  title  ground  for.    p. 

371. 
Bale — ^how  contract  for  piling  of  lumber  construed,    p.  96. 
Set-off — on  whom  burden  of  proof  rests,    p.  96. 
Severable — ^when  contract  of  sale  is.    p.  96. 
Surveying  charges — ^when  building  contractor  cannot  recorer  for. 

p.  284. 
Written  or  oral — ^how  question  determined,    p.  96. 

CONTRIBUTION. 

Invalid  drainage  district  orders — ^right  of  purchaser  to  compel  other 
creditors  to  contribute,    p.  455. 

CONTRIBUTORY   NBGUGBNCB. 

Dangerous  method — ^when  choice  of  is  negligence,    p.  542. 

Dangerous  route — ^when  choice  of  is  negligence,    p.  542. 

Infants — ^what  degree  of  care  required  ot    p.  447. 

Instructions — when  improperly  refused,    p.  324. 

Questions  for  jury — when  act  of  child  crossing  street  Is.    p.  230. 

Street  car  conductor — ^what  not  negligence,    p.  144. 

Street  railroads — ^when  instruction  erroneous,    p.  34L 

CONVEYANCES. 

Boundaries — ^when  new  lines  cannot  be  run.    p.  515. 

CORONERS. 

Depositions — ^when  inadmissible  in  evidence,    p.  292. 
yerdic^— when  improper  to  show  on  what  based,    p.  292. 

CORPORATIONS. 

Deceased  agent — ^when  oonyersatlon  with  competent    p.  282. 
Promoters — when  secret  profits  may  be  recoyered  by  corporation. 

p.  110. 
Receivers — ^what  assets  may  be  taken  by  foreign  receivers,    p.  420. 
when  bill  for  accounting  properly  dismissed  for  want  of  equity. 

p.  273. 
when  decree  directing  turning  over  of  assets  too  broad,    p. 

420. 
Stock  subscriptions — what  regarded  as  situs,    p.  420. 

what  constitutes  fraud,    p.  420. 

when  parol  evidence  admissible  to  add  to.    p.  420. 

XJltra  vires — ^when  fraternal  benefit  society  not  estopped  to  assert. 

p.  166. 
Winding  up— who  must  be  made  parties  to  bilL    p.  273. 
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COSTS. 

Adminiatratar — what  Judgment  should  provide,    p.  469. 

Appeals  and  errors — ^when  successful  appellant  charged  with.    p. 

564. 
Bond — when  failure  to  file  does  not  affect  Judgment    p.  L 
Frivolous  appeal — ^when  damges  assessed,    p.  800. 
Master^  fees — ^when  will  not  be  reduced,    p.  110. 

COUNTIES. 

Treasurer^— when  county  entitled  to  recoTer  commissions  receiyed 
from  drainage  district,    p.  480. 

when  interest  cannot  be  reoorered  in  action  against  for  com- 
missions,   p.  480. 

COURTS. 

Appellate — cannot  pass  on  constitutionality  of  statutes,    p.  608. 
Stare  decisis — ^how  far  doctrine  applicable  to  appellate  court    p. 
406. 

CRIMINAL  LAW. 

Judoment— when.  Judgment  imposing  fine  need  not  recite  facts,    p. 

625. 
Not  guilty — ^necessity  that  records  show  plea  of.    p.  499. 

what  insufficient  to  cure  absence  of  plea.    p.  499. 

Pleading — ^necessity  that  issue  be  formed,    p.  499. 

Practice  of  medicine— when  prosecution  not  barred,    p.  625. 

DAMAGES. 

Appeal — ^when  questions  will  not  be  considered,    p.  98. 

Breach  of  contract — ^when  not  impossible  of  computation,    p.  185. 

Carriers — ^what  proper  measure  on  delay  of  express  shipment    p.  74. 

when  limitation  in  express  receipt  valid,    p.  74. 

Concurrent  negligence — ^when  owner  of  goods  may  recover  though 

railroad  and  teamster  both  negligent    p.  836. 
Delayed  telegram — what  not  excuse  for.    p.  406. 
Excessive — ^when  $700  is.    p.  436. 

when  $1,750  not    p.  58. 

when  $5,000  is.    p.  447. 

when  $5,000  not    p.  841. 

when  $10,000  for  personal  injuries  not    p.  218. 

when  verdict  for  $7,500  not    p.  230. 

Frivolous  appeal — ^when  damages  assessed,    p.  800. 

Infants — ^when  loss  of  earnings  cannot  be  considered,    p.  447. 

Landlord  and  tenant — what  recoverable  where  possession  of  prem* 

ises  not  delivered,    p.  629. 
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Lo8a  of  earnings — what  construction  proper  in  action  In  behalf  of 
child,    p.  230. 

Measure — what  constitutes  on  breach  of  contract  to  deliver  lumber, 
p.  96. 

Mitigation- -burden  of  proof  in  action  for  wrongful  discharge,  p. 
445. 

Personal  injuries — ^when  instruction  not  confining  the  jury  to  evi- 
dence erroneous,    p.  27. 

Recoupment — on  whom  burden  of  proof  rests,    p.  96. 

Refrigerator  cars — when  carrier  not  liable  for  failure  to  re-ice.    p.  17. 

Release — burden  of  proving  fraud,    p.  439. 

when  grounds  for  reversal,    p.  439. 

Rental  value — ^when  evidence  admissible,    p.  469. 

Sales — what  proper  measure  when  goods  bought  have  been  resold, 
p.  17&. 

Setoff — what  plea  defective,    p.  519. 

when  constituted  of  unliquidated  damages,    p.  519. 

UnHguidated — how  defined,    p.  519. 

Value — ^when  owner  may  testify  to  value  of  wearing  appar^.    p.  160. 

DEATH. 

Contributory  negligence — when  instruction  improperly  refused,    p. 

324. 

when  question  for  jury.    p.  329. 

Coroner's  depositions — when  inadmissible,    p.  292. 

Coroner's  verdict — when  evidence  on  which  based  is  immaterial,    p. 

292. 
Damages— when  $5,000  not  excessive,    p.  341. 
Photographs  of  place  of  accident — when  inadmissible,    p.  292. 
Street  railroad — when  verdict  against  defendant  in  crossing  accident 

case  sustained,    p.  34L 

DEFAULTS. 
Counter-afjpdavits — may  be  sued  on  motion  to  vacate  judgment    p.  S6. 

DISMISSAL  AND  NONSUIT. 

Decree — when  need  not  find  facts,    p.  16. 

Voluntary — when  allowed  as  to  portion  of  open  account    p.  519. 

DRAINAGE. 

Assessments — ^right  to  contribution  where  levy  invalid,    p.  455. 
Commissions  to  county  treasurer — what  may  be  recovered  by  county. 

p.  480. 
Contribution — right  of  purchaser  of  invalid  order  to  compel,    p.  455. 
District  orders — right  of  purchaser  to  recover  from  payee,    p.  455. 
Orders  for  money — what  notice  holder  charged  with.    p.  455. 
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Orders  for  payment  of  contractorg — ^how  construed,    p.  455. 
Sanitary  districts — when  powers  of  city  and  district  not  concurrent 

p.  42. 
when  power  to  construct  adjunct  to  channel  not  exhausted. 

p.  42. 
Sewer  assessment — ^what  constitutes  adjunct  to  channeL    p.  42. 

BLBCTRICITT. 

Broken  wires — ^when  electric  light  company  not  negligent,    p.  495. 
Examination  of  toires — ^when  daily    not  required,    p.  496. 

BILBVATED  RAILROADS. 

Employees — ^when  declaration  sufficient  to  support  recovery  by  switch 
repairman,    p.  218. 

ELSVATORS. 

Personal  injuries — what  presumptions  arise  in  case  of  injury  to  con- 
ductor,   p.  278. 

ESTOPPEL. 

Fraternal  benefit  societies — ^when  mistake  of  officer  will  not  work, 
p.  307. 

EVIDENCE. 

Admissions — when  admissions  of  agent  inadmissible,    p.   130. 

Agent — when  evidence  of  inadmissible,    p.  130. 

Auditing  committee — ^what  evidence  of  member  inadmissible,    p.  132. 

Bonds — when  admissible  in  attachment    p.  321. 

Burden  of  proof — when  burden  of  proving  express  contract  is  on 

defendant    p.  469. 
Conclusion — when  question  as  to  authority  calls  for.    p.  575. 
Conversations  before  accident — ^when  admissible,    p.  411. 
Coroner's  depositions — ^when  Inadmissible,    p.  292. 
Cross-examination — what  latitude  proper,    p.  399. 
Deceased  agent — when  conversation  with  competent    p.  282. 
Disease — what  Insufficient  to  show  knowledge  of  by  applicant  for 

insurance,    p.  462. 
Harmless  error — ^when  admission  of  evidence  is.    p.  132. 

when  exclusion  of  evidence  is.    p.  406. 

Hearsay — ^what  is.    p.  139. 

Hospital  records — ^when  inadmissible,    p.  213. 

Impossible — when  evidence  of  injury  to  boy  oh  sidewalk  not    p.  24. 

Leading  questions — ^what  are.    p.  406. 

Memoranda — when  witness  may  refresh  recollection  from.    p.  480. 

Objections — ^what  objection  to  hypothetical  question  must  point  out 

p.  58. 
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Ownership — what  sufficient  to  establish,    p.  230. 

Parol — ^when  admissible  to  add  to  stock  subscription,    p.  420. 

when  admissible   to   support   inferences   from   lease,    p.    629. 

when  not  admissible  to  vary  contract    p.  96. 

Photographs — when  inadmissible,    p.  292. 

Prior  agreement — when  inadmissible,    p.  96. 

Re-examiruition  of  witness — ^what  discretionary,    p.  399. 

Rental  value — ^who  qualified  to  testify  to.    p.  469. 

Res  gestae — ^when  question  of  admissibility  as  cannot  be  determined. 

p.  278. 
Speed — how  nonexpert  witness  may  testify,    p.  230. 
Suf/lciencjf — ^when  case  need  not  be  proren  beyond  reasonable  doubt 

p.  218. 
Testimony  in  other  proceedings — when  admissible,    p.  61. 
Value — when  owner  may  testify  as  to  yalue  of  wearing  appar^    p. 

160. 
Variance — ^when  evidence  inadmissible  to  support  plea  held  bad  on 

demurrer,    p.  205. 
Witness — what  admissible  to  explain  Impeachment    p.  382. 

BXBCUTORS  AND  ADMINISTRATORS. 

Allowance  of  claims — ^when  appeal  may  be  taken  direct  to  i^pellate 

court    p.  391. 
Appeals — ^when  single  administrator  may  perfect    p.  391. 
Claims — ^what  instructions  proper,    p.  415. 
Costs — ^how  judgment  should  be  framed,    p.  469. 
Report — when  filing  in  chancery  does  not  oonfer  Jurisdiction,    p. 

473. 

BSXEMPTIONS. 

Homestead— when  claimant  may  be  required  to  accept  sum  in  lieu  ot 
p.  34. 

when  other  rights  cannot  coexist    p.  34. 

when  value  shown  to  exceed  $1,000.    p.  34. 

when  widow  may  be  required  to  remove  from.    p.  84. 

FEES  AND  SALARIES. 

County  treasurer— whAt  recovery  may  be  had  by  county  for  com- 
missions collected  from  drainage  district    p.  480. 
Recovery — when  verdict  for  plaintifC  may  be  directed,    p.  480. 

FORCIBLE  ENTRY  AND  DETAINER. 

Notice  to  quit — when  not  necessary,    p.  91. 

Parties  defendant — when  wife  of  tenant  proper,    p.  91. 

FOREIGN  CORPORATIONS. 

Process — when  corporation  may  plead  to  merits  after  plea  in  abate- 
ment   p.  540. 
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FRATERNAL.  BBNEFIT  SOCIETIES. 

A^ppeal  icithin  order — ^when  failure  to  prosecute  not  excused,    p.  237. 
Beneftciariea — ^burden  of  proof  of  capacity  to  take.    p.  165. 

power  of  society  to  limit  class,    p.  166. 

when  eridence  insufficient  to  show  that  beneficiary  is  first 

cousin,    p.  165. 
Estoppel — when  mistake  of  officer  will  not  raise,    p.  307. 
Expulsion  of  members — ^what  constitutes  remedy,    p.  237. 
when  prejudice  of  appellate  tribunal  not  ground  for  injunction. 

p.  237. 

when  remedy  within  society  must  be  exhausted,    p.  237. 

Hospital  records — ^when  inadmissible,    p.  213. 
Insanity — what  inadmissible  to  show  insanity  in  member,    p.  218. 
lAbel — ^remedy  of  member  for  libel  in  expulsion  is  at  law.    p.  237. 
Reformation  of  certificate — when  mistake  will  authorize,    p.  307. 

when  properly  denied,    p.  807. 

Rules — ^how  far  binding  on  members,    p.  237. 

Ultra  iHre«— when  society  not  estopped  to  assert    p.  165. 

Warranties — ^what  sufficient  to  establish  breach  of  warranties  as  to 

health,    p.  213. 

FRAUD. 

Evidence— yrhsX  insufficient  to  establish,    p.  637. 

Stodk  subscriptions — ^what  constitutes  fraud  on  subscribers,    p.  420. 

GARNISHMENT. 

Appearance — ^when  answer  of  garnishee  is.    p.  86. 
Equitable  ovmers — ^when  rights  of  protected,    p.  30L 
Judgment — ^when  may  be  vacated,    p.  86. 
when  motion  to  vacate*  timely,    p.  86. 

GIPTa 

Condtfional— when  gift  of    certificate  of    deposit  not   established. 

p.  61. 
Evidence — ^what  admissible,    p.  61. 

OUAJEIANTT. 

Oonlroct— what  not    p.  132. 

HOMESTEAD. 

Extent — ^when  homestead  exclusive  of  other  interests,    p.  84. 
Lease — ^what  sufficient  Qonsideration.    p.  34. 

Vitiue — when  claimant  may  be  required  to  accept  money  In  lieu  of 
homestead,    p.  34. 
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Value — when  evidence  sufficient  to  show  yalue  to  be  more  than 

11,000.    p.  34. 
Widow — when  may  be  reanired  to  move  from  premises,    p.  34. 

HUSBAND  AND  WIFB. 

Chattel  mortgages — ^when  mortgagee  wife  may  recover  against  buyer 

of  chattels,    p.  688. 
Forcible  detainer — ^when  wife  proper  defendant    p.  91. 
Property — ^when  wife  may  acquire  from  husband,    p.  37D. 
Wife's  separate  property — ^right  of  husband  to  dispose  ot    p.  379. 

INFANTS. 

Damages — ^when  loss  of  earnings  cannot  be  considered,    p.  447. 
Negligence — ^what  degree  of  care  required  of.    p.  447. 

INJUNCTIONS. 

Action  at  law — ^when  action  to  recover  deposit  on  purchase  of  real 

estate  properly  enjoined,    p.  106. 
Appeal — ^what  may  be  urged  on  appeal  from  interlocutory  order 

granting  an  injunction,    p.  106. 

what  record  must  contain,    p.  16. 

Bill — when  property  sufficiently  described,    p.  64. 
Bonds — ^how  objection  may  be  remedied,    p.  64. 

what  in  discretion  of  chancery,    p.  64. 

when  all  complainants  need  not  sign.    p.  64. 

Breach  of  contract — ^when  may  be  enjoined,    p.  185. 

Dismissal — ^what  best  evidence  on  motion  to  enter  order  nunc  pro 

tunc,    p.  185. 
Expulsion  from  society — ^when  injunction  will  not  lie  to  prevent    p. 

237. 
Improper  party — ^when  not  reversible  error,    p.  106. 
Interlocutory  order — ^when  not  appealable,    p.  250. 
"Negative  covenants — when  decree  improper,    p.  185. 
Temporary — ^when  fttllure  to  fix  time  of  filing  bond  prevents  rt^ 

straining  effect  of  injunction,    p.  250. 
Verification — when  verification  of  bill  sufficient    p.  64. 
Warehouseman — what  must  be  shown  to  authorize  injunction  against 

storing  of  owner's  grain  in  warehouse,    p.  250. 

INNKBBPERS. 

Bailment — when  bailee  may  sue  for  loss  ot    p.  160. 

Damages — ^what  bailee  may  recover  for  loss  of  bailment    p.  160. 

Quests — who  are.    p.  160. 

Limitation  of  liability — when  loss  occurs  through  negligence,    p.  160. 

Loss  of  goods — when  presumption  of  negligence  arises,    p.  160. 

Lost  articles — ^who  may  maintain  action  for.    p.  160. 
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INSANB  PBRSQN. 

FifMng  of  imanity—'wh&n.  inadmissible  in  action  on  insurance 
oertiflcate.    p.  218. 

mSOLVBNCT. 

Evidenoe-^irhat  insufflcient  to  establish,    p.  882. 

INSTRUOTIONa 

Al^tract—^hen  harmless,    p.  218. 

Oonatrudian — ^when  oral  charge  must  be  construed  as  a  whole  p. 
606. 

Oantrilmtory  negligence—wh&xi  erroneous,    p.  841. 

when  improperly  refused,    p.  324. 

Diireffording  pleculingg — ^when  instruction  to  disregard  superseded 
pleadings  may  be  refused,    p.  280. 

Mfffect  of  dismissal — ^what  instructions  proper  on  dismissal  as  to  par- 
ticular counts,    p.  619. 

Libel  imd  slander — ^when  instructions  misleading,    p.  20. 

Modification — ^what  not  duty  of  court    p.  369. 

Particular  facta — ^when  instruction  gives  undue  prominence,    p.  869. 

Peremptorv — ^what  admitted  by  seeking,    p.  624. 

Pertonal  infuriu — ^when  instructions  as  to  damages  erroneous,    p.  27. 

Preponderance  of  evidence— when  Improper,    p.  869. 

INSTRUCTIONS. 

Beaeonahle  doubt — ^when  Jury  properly  instructed  that  plaintiff  need 
not  prove  his  case  beyond  a  reasonable  doubt    p.  218^ 

Reference  of  jury  to  evidence — when  necessary,    p.  841. 

Review — ^when  abstract  must  contain,    p.  137. 

when  instructions  presumed  correct    p.  183. 

Betting  out  facts — ^when  error,    p.'  341. 

Taking  case  from  jury — ^when  instruction  properly  given,    p.  246 

Weight  of  evidence — when  instruction  properly  refused  as  repetition, 
p.  292. 

INSURANCB. 

Application — ^what  answers  constitute  representations,    p.  462. 

Burden  of  proof— when  on  company  to  establish  knowledge  of  falsity 
of  representation,    p.  462. 

Cancellation  of  policy — what  does  not  constitute,    p.  676. 

when  attempt  admits  that  policy  is  in  force,    p.  676. 

when  evidence  of  notice  of  cancellation  inadmissible,    p.  676. 

Evidence — ^when  question  as  to  authority  of  agent  calls  for  con- 
clusion,   p.  676. 

Hospital  records — when  inadmisible.    p.  218. 
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Intanitu — ^what  evidence  inadmissible  to  establish,    p.  218. 

Interest — ^when  may  be  recoverM.    p.  675. 

Judgment  on  policy — ^when  yariance  from  pleadings  cannot  be  nrged. 

p.  676. 
Misrepresentation — ^what  evidence  Insufficient  to  establish  knowing 

misrepresentation  as  to  health  of  insured,    p.  462. 

what  must  be  shown  to  avoid  policy,    p.  462. 

Waii^er— when  delivery  of  policy  waives  representation  as  to  health. 

p.  462. 
Warranties — ^what  sufficient  to  establish  breach  of  wairantles  as  to 

health,    p.  218. 

INTEREST. 

J.K>ar<f— when  not  awarded  in  action  to  recover  commissions  re- 
tained by  county  treasurer,    p.  480. 
Demand — ^when  money  not  improperly  withheld  after,    p.  206. 
Form  of  action — when  does  not  afTect  right  to  recover,    p.  206. 
Jn«tfrafioe— when  recovery  may  be  had  on  policy,    p.  676. 

JUDGES. 

Expiration  of  term — when  powers  of  successor  wiU  not  be  considered, 
p.  186. 

JUDGMENTS. 

Conformity  to  pleadings — ^when  lack  of  cannot  be  first  urged  in 

appellate  court    p.  676. 
Cost  bond — when  absence  of  does  not  Invalidate  Judgment    p.  1. 
Costs — ^how  judgment  against  administrator  should  be  framed,    p. 

469. 
i7ntry— what  best  evidence  of  after  expiration  of  term  of  Judge. 

p.  186. 
Error  in  /act— what  does  not  constitute,    p.  1. 
Garnishment — ^when  Judgment  may  be  vacated,    p.  86. 
Chrammatic(il  error — ^when  not  ground  for  reversal    p.  800. 
Res  judicata— when  acquittal  of  one  Joint  tort  feasor  not    p.  829. 
Setting  oaid^— what  error  Justifies,    p.  1. 
TrifHng  error — when  rule  should  be  applied,    p.  366. 
Vacation — ^what  matters  considered  by  court    p.  86. 

when  may  be  vacated  at  subsequent  term.    p.  311. 

when  motion  may  be  heard  on  affidavits  and  counter  affldavlte. 

p.  86. 

JURISDICTION. 

Accounting — when  chancery  will  take.    p.  64. 

Bankruptcy — ^when  state  court  has  no  Jurisdiction  of  action  against 
receiver  in  bankruptcy,    p.  273. 
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ConstitutUmality  of  statute — ^when  appellate  court  will  not  determine. 

p.  608. 
Death  of  par^y— -when  JuriBdictlon  not  acQoired  of  heir.    p.  658. 

JURY. 

Impeachment  of  verdict— when  affldarits  of  Jurors  not  admissible. 

p.  S18. 
Reading  law  to — when  improper,    p.  461. 

LANDLORD  AND  TBNANT. 

Eviction — ^when  entry  to  make  repairs  not    p.  269. 

Failure  to  deliver  possession — ^what  damages  may  be  reeorered.    p. 

629. 
Forcible  <fe^ainer— when  wife  of  tenant  proper  defendant    p.  91. 
£«eMe— when  conyersation  admissible  to  support  inferences  from 

lease,    p.  629. 

when  conyersation  not  admissible  to  yary.    p.  629. 

when  lease  of  homestead  upon  sufficient  consideration,    p.  84. 

Month  to  month — ^when  tenant  not    p.  91. 
Notice  to  ^it — when  not  necessary,    p.  91. 

when  tenant  not  entitled  to  thirty  days  notice,    p.  91. 

Sprinkler  system — when  company  installing  liable  to  tenant    p.  617. 

LIBEL  AND  SLANDBR. 

Action — must  be  at  law.    p.  237. 

Evidence — when  proof  of  innocence  of  adultery  inadmissible,    p. 

20. 
Injunction — when  threatened  libel  not  ground  for.    p.  287. 
JfMtTttctionf—- when  misleading,    p.  20. 

LICENSES. 

Billposters — ^how  operatiye.    p.  488. 

Brokers — ^when  failure  to  secure  license  bars  right  to  commissions. 

p.  104. 
Chiropodist — when  required  to  haye  licensa    p.  608. 
Jfunicipal— when  declared  unreasonable  or  oppressiye.    p.  488. 

UENS. 

Chattel  mortgages — when  mortgagee  liable  for.    p.  88. 
Equitable— "w^en.  protected  in  attachment    p.  301. 

LIMITATIONS. 

Amendment— -when  new  cause  of  action  not  stated,    p.  144. 
Provision  in  bond — how  construed,    p.  502. 
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MANDAMUa 

IHacretion — cannot  be  controlled,    p.  313. 

ExpulHon  from  societu — ^when  mandamus  will  not  lie  to  compel^ 

restoration  of  privileges,    p.  287. 
Firemen's  pension — when  petition  demurrable,    p.  813. 

when  petition  InsufSiclent    p.  319.  , 

when  petition  to  compel  award  Insufficient    p.  317. 

Petition — what  statement  constitutes  mere  conclusion,    p.  319. 
Quasi  judUsUa  tribunals — ^when  mar  be  controlled  by  mandamus,    p. 

819. 

MASTB3R  AND  SEIRVANT. 

Abstract  instructions — ^when  harmless,    p.  218. 

Accord  and  satisfaction — ^what  sufficient  to  establish,    p.  694. 

Assumed  risk — ^when  no  defense,    p.  399. 

Attractive  nuisances — ^when  doctrine  does  not  apply  to  elevator  con- 
ductor,   p.  278. 

Oompetencp — ^when  Implied  warranty  of  exists,    p.  93. 

Constructive  service — when  servant  cannot  recover  on  theory  of. 
p.  98. 

Oontrctctor — ^when  liable  for  acts  of  servant  of  subKsontractor.  p. 
579. 

Contributory  negligence — when  question  for  Jury.    p.  144. 

Danger — ^when  servant  required  to  anticipate,    p.  542. 

Dangerous  method  —when  choice  constitutes  contributory  negligence, 
p.  542. 

Dangerous  route — ^wben  choice  constitutes  contributory  negligence, 
p.  542. 

Declaration — ^what  sufficient  after  verdict    p.  144. 

Discharge—'When  proper,    p.  93. 

Due  care — ^necessity  that  Injured  servant  prove  exercise  of.    p.  542. 

Elevated  railroads — when  declaration  sufficient  In  action  by  em- 
ployee Injured  on  elevated  structure,    p.  218. 

Elevators — ^what  presumptions  arise  In  cases  of  Injury  from.  p. 
278. 

Evidence — ^what  sufficient  to  show  ownership  and  control  of  wagon, 
p.  230. 

when  sufficient  to  support  recovery  by  switch  repair  man  on 

elevated  road.    p.  218. 

Fellow-servant — ^when  master  liable  for  combined  nei^enoe.  p. 
399. 

when  motorman  on  elevated  road  and  switch  repair  man  not 

p.  218. 

when  negligence  concurrent  with  that  of  vice  princlpaL    p.  144. 

when  question  of  fact    p.  399. 

when  relation  need  not  be  negatived,    p.  218. 

who  are.    p.  399. 


Topical  Ikdbz.  653 


QuesHans  for  fury — ^when  exercise  of  care  by  railroad  employee  is. 

p.  329. 
Res  geMtae^whea  admissibility  of  evidence  as  cannot  be  determined. 

p.  278. 
Safe  plac«— when  employee  taking  dangerous  route  cannot  complain. 

p.  642. 
fitreet  railroad  company — duty  to  light  switches  and  curres.    p.  144. 
Taxicab  driver — when  act  within  scope  of  employment    p.  606. 
Wrongful  discharge — ^burden  of  proof  of  mitigation,    p.  445. 
when  Talidity  of  contract  of  employment  cannot  be  questioned. 

p.  446. 

MASTERS  IN  CHAN0ER7. 

Fees — ^when  will  not  be  reduced,    p.  110. 
i^eceiver— when  incompetent  to  act  as.    p.  420. 

MECHANICS'  LIENS. 

Aflldavit  of  merits — ^when  sufficient  in  municipal  court    p.  268. 
Departure  from  contract — ^when  fatal  to  lien.    p.  654. 
Forbearance  to  file — when  consideration  for  contract    p.  260. 
Municipal  court — when  personal  Judgment  cannot  be  obtained,    p. 

263. 
Quantum  meruit — when  recovery  must  be  based  on.    p.  284. 
Waiver — when  sufficient  consideration  for  contract    p.  260. 

MINES  AND  MINERS. 

Conversations  before  accident — when  admissible,    p.  411. 
Inspection — ^how  act  of  1907  construed,    p.  411. 

MORTGAGES. 

Assignee  of  foreclosure  purchaser— yrh&n.  cannot  claim  rights  in 

rents  and  profits,    p.  12. 
Chattel — when  mortgagee  liable  for  storage,    p.  83. 

necessity  of  taking  possession  on  default    p.  688. 

rights  when  mortgagee  is  wife  of  mortgagor,    p.  588. 

Foreclosure — when  Jurisdiction  of  heir  on  death  of  mortgagor  not 

acquired,    p.  658. 
Ground  rents — when  not  payable  from  rents  and  profits,    p.  12. 
Taxes — ^when  not  payable  from  rents  and  profits,    p.  V^. 

MUNICIPAL  CORPORATIONS. 

Corporation  counsel — authority  to  waive  appeal,    p.  612. 
Firemen*s  pensions — ^what  applicant  for  must  show.    p.  313. 

when  decisions  of  trustees  not  reviewable,    p.  319. 

when  petition  to  compel  award  insufficient,    p.  317. 

Licenses — ^when  not  unreasonable  or  oppressive,    p.  433. 
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Mandamus — ^when  award  of  pension  to  fireman  not  compelled,    p. 
818. 

when  petition  for  fireman's  i>en8lon  tnsofflcleitt    p.  819. 

Ordinancet — ^when  presumed  valid,    p.  433. 

Powert — ^how  grant  construed,    p.  42. 

Sewerage — what  procedure  applicable,    p.  42. 

Bpedal  assesamenta — ^when  sewers  may  be  constructed  by.    p.  42. 

Street  labor — ^who  not  able-bodied  man.    p.  612. 

TruMteea  of  pension  fund — discretion  to  determine  eligibility,    p.  817. 

—  when  decision  final,    p.  813. 

MUNICIPAL  COURT. 

Affidavit — what  good  defence  in  action  on  appeal  bond.    p.  690. 
Affidavit  of  merits — ^when  sufficient  In  mechanics'  liens  proceedings. 

p.  268. 
Appeals  and  errors — ^when  Judgment  affirmed,    p.  72. 
Appearance — ^when  answer  of  garnishee  Is.    p.  68. 
Character  of  action — ^how  determined,    p.  98. 
Oamishment — ^when  Judgment  may  be  yacated.    p.  86. 
Judgments — ^when  may  be  set  aside,    p.  203. 

when  nunc  pro  tunc  proper,    p.  203. 

Mechanics^  liens — when  personal  Judgment  Improper,    p.  263. 
Statement  of  facts — when  certificate  Insufficient    p.  272. 

when  Insufficient    p.  136. 

Stenographic  report — when  cannot  be  signed  nunc  pro  tunc.    p.  72. 
Vacation  of  judgment — when  motion  made  within  reasonable  time. 

p.  86. 

NEGLIGENCB. 

Attractive  nuisances — ^when  doctrine  does  not  apply  to  Injury  to 

elevator  conductor,    p.  278. 

when  negligence  to  maintain,    p.  245. 

Automatic  sprinkler — when    company    Installing    liable   to   lessee. 

p.  617. 
Condition  of  tvilding — ^when  owner  liable,    p.  679. 

when  person  having  merely  homestead  estate,  liable,    p.  679. 

C<mtrihutorv — ^when  instructions  improperly  refused,    p.  324. 
ConversatUms  before  accident — ^when  admissible,    p.  411. 
Coroner's  depositions — ^when  inadmissible,    p.  292. 
Electric  v>ires — ^when  failure  to  discover  break  not  negligence,    p. 

496. 
Falling  chimney— yrheX,  proximate  cause  of.    p.  679. 
Imputed — ^when  negligence  of  teamster  not  Imputed  to  owner  of 

property  hauled,    p.  336. 
Independent  contractor — ^when  owner  also  liable,    p.  579. 
Infants — what  degree  of  care  required  of.    p.  447. 
Innkeepers — when  liability  for  loss  not  limited,    p.  160. 
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OtonersMp  and  operation — ^when  must  be  denied  specially,    p.  679. 
PhotoffrapTia  of  place  of  accident — ^when  Inadmissible,    p.  292. 
Proximate  cause — ^when  negligence  of  defendant  and  tbird  person 

concur,    p.  836. 
Questions  for  fury — when  act  of  child  crossing  street  is.    p.  230. 
Res  adjudicata — when  acquittal  of  one  joint  tort  feasor  not    p.  329. 
Speed — ^wbat  eridence  admissible,    p.  280. 

NEGOTIABLE  INSTRUMENTS 

Consideration — ^what  insufficient  to  establish,    p.  891. 

when  illegality  not  established,    p.  183. 

Continuance — ^when  absence  of  witness  not  ground  for.    p.  868. 
Defenses — ^when  fraud  and  lack  of  consideration  not  established. 

p.  868. 
Demand  note — ^when  matures,    p.  366. 
Injunction  against  collection — ^when  bill  sufficient,    p.  64. 
Parties — ^when  Irregularity  in  substitution  waiyed.    p.  868. 
£fet-o/r— when  question  for  Jury.    p.  866. 

NEW  TRIAL. 

AfUdavits  of  jurors — when  not  admissible  to  impeach  rerdict.    p. 

218. 
Argument — when  motion  may  be  disposed  of  without    p.  178. 

NUISANCES. 

Attractive-^vrhen  doctrine  does  not  apply,    p.  278b 
when  negligence,    p.  246. 

OFFICERS. 

County  treasurer — ^when  county  may  recorer  commissions  received 
by.    p.  480. 

when  interest  cannot  be  recoyered  in  action  against  for  com- 
missions,   p.  480. 

Firemen*s  pensions — ^when  petition  for  mandamus  insufficient  pp. 
817,  819. 

what  applicant  for  fireman's  pension  must  show.    p.  818. 

Trustees  of  pension  fund — ^when  decision  final,    p.  813. 

ORDEIRS. 
Nunc  pro  tune— when  propriety  will  not  be  considered,    p.  186. 

PARENT  AND  CHILD. 

Earnings  of  child — ^when  parent  entitled  to.    p.  447. 
Loss  of  earnings — what  instructions  proper,    p.  23G. 
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PARTIBa 

Complainants — what  interest  sufficient  to  support  Injunction,    p.  250. 
DiMSOlution  of  partnership— yrho  necessary  parties,    p.  564. 
Drainage  district — when  necessary  party  to  bill  concerning  orders 

payable  from  inyalid  assessment    p.  456. 
Forcible  detainer — when  wife  of  party  proper  defendant    p.  91. 
Harmless  error — when  addition  of  improper  complainant  is.    p.  106. 
Substitution — when  Irregularity  waived,    p.  358. 
Winding  up  corporations — who  must  be  parties  to  bilL    p.  278. 

PARTNERSHIP. 

Account  for  misappropriated  funds — when  cannot  be  had  in  eqaitj. 
p.  564. 

Creditors — when  individual  creditor  entitled  to  priority,    p.  16. 

Dissolution — ^who  necessary  parties,    p.  664. 

Notice  of  retirement — ^what  insufficient    p.  507. 

Set-oft — when  partnership  debt  may  be  set  oft.    p.  852. 

Transfer  of  interest — ^when  purchase  of  partner's  note  does  not  con- 
stitute,   p.  664. 

WitMratoing  partner — ^when  liability  for  firm  debts  remains,    p.  507. 

PAYMENT. 

Instruction — ^what  improper,    p.  416. 

Presumptions — what  funds  presumed  drawn  on.    p.  429. 

PENSIONS. 

Board  of  trustees — ^wben  decision  final,    p.  313. 

Eliffibilitu — how  question  of  determined,    p.  317. 

Fire  department — ^what  applicant  for  pension  must  show.    p.  313. 

Mandamus — when  petition  to  compel  award  insufficient,    p.  317. 

when  will  not  lie  to  compel  award  of  pension  to  fireman,    p. 

318. 
Trustees  of  firemen's  fund — when  decision  not  reviewable,    p.  319. 

PERSONAL  INJURIES. 

Assumed  risJc — when  doctrine  not  applicable,    p.  399. 

Attractive  nuisances — ^application  of  doctrine,    p.  245. 

when  doctrine  does  not  apply,    p.  278. 

Careless  driving — ^when  liability  for  injury  to  child  established,  p. 
230. 

Child — what  instruction  as  to  loss  of  earnings  proper,    p.  230. 

Contributory  negligence — ^when  act  of  child  in  crossing  street  pre- 
sents question  for  jury.    p.  230. 

when  instruction  improperly  refused,    p.  324. 

Conversations  before  accident — when  admissible,    p.  411. 
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Crossing  tracks — duty  of  railroad  toward  employee  of  other  company. 

p.  329. 
Damages — when  Instructions  as  to  erroneous,    p.  27. 
Declaration — ^what  sufficient  after  verdict,    p.  144. 
Electric  wires — ^when  failure  to  discover  break  not  negligence,    p. 

495. 
Excessive  damages— irhen  (700  is.    p.  436. 

when  $1,760  not    p.  58. 

when  (5,000  not  for  death,    p.  341. 

when  (5,000  is.    p.  447. 

when  (7,500  not.    p.  230. 

when  (10,000  not    p.  218^ 

Falling  chimney — what  proximate  cause,    p.  579. 

FellotD-servants — ^who  are.    p.  399. 

Limitations — ^when  new  cause  of  action  not  stated,    p.  144. 

Passenger — when  recovery  sustained,    p.  436, 

Photographs  of  place  of  accident — when  inadmissible,    p.  292. 

Railroad  crossing — ^when  declaration  states  cause  of  action,    p.  829. 

Release — ^how  operative,    p.  439. 

burden  of  proof  of  fraud,    p.  439. 

what  amounts  to  ratification,    p.  439. 

Street  cars — when  starting  car  negligence,    p.  27. 

PHYSICIANS  AND  SURGEONS. 

CTiiropodi^t— when  license  required  ot    p.  603. 

Fines — necessity  that  Judgment  imposing  recite  facts,    p.  625. 

Licenses — when  treatment  of  person  without  disease  may  constitute 

practice  of  medicine,    p.  625. 
Limitatior^ — ^when  not  bar  to  prosecution  for  practicing  without 

license,    p.  625. 
Practice  of  medicine — when  laying  on  of  hands  is.    p.  625. 
Proprietary  remedy — when  medicine  furnished  will  not  be  presumed 

to  have  been.    p.  625. 

PLBADING. 

Abatement — eftect  of  defeat  on  plea.    p.  361. 

when  may  be  followed  by  plea  to  merits,    p.  640. 

Conclusions — what  statement  constitutes,    p.  819. 

Demurrer — ^when  admissible  to  raise  defense  of  statute  of  frauds, 
p.  106. 

Evidence — ^when  properly  excluded,    p.  205. 

General  issue — how  stipulation  as  to  effect  of  general  issue  con- 
strued,   p.  624. 

Ownership  and  operation — ^when  must  be  denied  specially,    p.  679. 

Personal  injuries — what  declaration  sufficient  after  verdict    p.  144. 

Repleader — ^when  properly  denied,    p.  861. 
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iSfet-o/r— what  essential  to  plea.    p.  619. 

Special  pleas — ^when  leaTe  to  file  properly  denied,    p.  579. 

Superseded  counts — ^when  Jury  need  be  instructed  to  disregard,    p. 

230. 
YeriflcatUm — ^when  bill  for  injunction  suflBLciently  rerified.    p.  64. 

PLEDGES. 

Accounting — when  decree  referring  for  account  is  not  flnaL    p.  123. 
Advances — ^when  intention  that  pledgee  shall  receive  proceeds  of  sale 
of  pledge  apparent    p.  301. 

when  pledgee  protected  as  to  advances,    p.  801. 

Attachment — in  whom  possession  vested,    p.  301. 

Waiver  o/  rights  in — ^when  taking  additional  security  is  not.    p.  801. 

PRACTICE. 

Argument  of  counsel — ^what  improper,    p.  451. 

when  motion  for  new  trial  may  be  disposed  of  without    p.  178. 

Bill  of  exceptions — ^when  may  be  amended,    p.  861. 
Continuance — ^when  absence  of  witness  not  ground  for.    p.  868. 
Directed  verdict — ^when  improper,    p.  245. 
Error  in  fact — ^what  does  not  constitute,    p.  1. 
Reading  law  to  fury — ^when  improper,    p.  461. 
Vacation  of  judgment — ^nse  of  counter-affidarita.    p.  86. 

PRINCIPAL  AND  AGENT. 

Admissions — ^when  admissions  of  agent  inadmissibla    p.  130. 
Contract—irhen  evidence  of  contract  by  agent  inadmissible,    p.  130. 

PRINCIPAL  AND  SURETY. 

Appeal  boncf-— when  surety  estopped  to  deny  validity,    p.  690. 
Bonds — ^what  general  rule  of  construction,    p.  502. 
Limitations — ^how  provision  In  bond  construed,    p.  602. 

what  does  not  prevent  running  of.    p.  602. 

Time  to  sue — right  to  limit    p.  602. 

PROCESS. 

Commencement  of  suit — when  issuance  of  process  is.    p.  361. 

Plea  in  abatement— v/hea  may  be  followed  by  plea  to  merits,    p.  640. 

RAILROADS. 

Oar  advertising— whea  breach  of  contract  will  not  be  enjoined,    p. 

186. 

when  terms  of  injunction  too  broad*    p.  186. 

Concurrent  negligence — when  owner  of  goods  may  recover  though 

railroad  and  teamster  both  negligent    p.  336. 
Contributory  negligence — ^when  question  for  Jury.    p.  329. 
Coroner's  depositions — ^when  inadmissible,    p.  292. 
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Crossing  accident— when  declaration  states  cause  of  action,    p.  329. 
Crossing  tracks — duty  of  road  toward  employees  of  other  company. 

p.  329. 
Imputed  negligence — ^when  negligence  of  teamster  not  imputed  to 

owner  of  goods,    p.  336. 
PhotograpTis  of  place  of  accident — ^when  inadmissible,    p.  292. 
Question  for  jury — ^when  negligence  at  crossing  is.    p.  336. 
Statutory  duties — ^when  performance  does  not  remoTO  from  charge 

of  negligence,    p.  336. 
Use  of  tracks  of  otfier  company — ^what  duties  imposed  on  railroad. 

p.  829. 

RECEIVERS. 

Accounting — ^when  bill  for  dismissed  for  want  of  equity,    p.  273. 
Compensation — when  decree  erroneous  as  authorizing  a  receiver  to 

fix.    p.  420. 
Competency — ^who  may  not  be  appointed,    p.  420. 
Decree — ^when  erroneous  as  broader  than  bill.    p.  420. 
Foreign — what  assets  may  be  taken  in  Illinois,    p.  420. 
Incompetent  receiver — when  appointment  of  harmless,    p.  420. 
Solicitor's  fees — when  decree  erroneous  as  authorizing  receiver  to 

fix.    p.  420. 

REFERENCE. 

Final  decree — ^when  appealable,    p.  123. 

REFORMATION  OF  INSTRUMENTS. 

Insurance  certificate-^-when  may  be  reformed  for  mistake,    p.  307. 

RELEASE. 

Dam^es — when  grounds  for  reversal,    p.  439. 
Fraud — ^burden  of  proof  of.    p.  439. 
Ratification — what  constitutes,    p.  439. 

RES  JUDICATA. 

Joint  tort  feasor — ^when  acquittal  of  one  Joint  tort  feasor  not  ad- 
judication as  to  other,    p.  329. 

ROADS  AND  BRIDGES. 

Careless  driving — ^what  evidence  admissible  as  to  speed,    p.  230. 

when  evidence  sufficient  to  establish  liability  for  injury  to 

child,    p.  230. 

Negligence — ^when  evidence  as  to  injury  to  boy  on  sidewalk  not  im- 
possible,   p.  24.    ^ 

Street  laborer — who  not  able-bodied  man.    p.  512. 
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SALSa 

Action — ^when  portion  of  action  may  be  dismissed,    p.  519. 

Action  for  price — what  evidence  sufficient  to  support  recoyery.    p. 

633. 
AdmiitionM  of  agent — ^when  inadmissible,    p.  130. 
Agency — ^when  sale  to  defendant  by  agent  not  established,    p.  429. 
Brokerage — ^when  contract  is  not  for.    p.  17& 
l^anKiges — what  constitutes  measure  on  breach  of  contract  to  deliver 

lumber,    p.  96. 
Bvidence — ^what  sufficient  to  establish  contract,    p.  282. 
Failure  to  deliver^-whaX  proper  measure  of  damages    p.  178. 
Inability  to  perform — ^when  notice  of  does  not  constitute  breach. 

p.  96. 
Lumber— how  provision  as  to  piling  on  dock  construed,    p.  96. 
Parol  eiHdence— when  not  admissible  to  vary  contract    p.  96. 
Partnership— what  not  notice  to  seller  of  withdrawal  of  partner. 

p.  607. 
Prior  agreement^-when  evidence  of  inadmissible,    p.  96. 
PurchoMe^money  notes — ^what  evidence  admissible  in  action  on.    p. 

624. 

when  verdict  for  plaintifC  improperly  directed,    p.  624. 

Recoupment — on  whom  burden  of  proof  rests,    p.  96. 

Resale — what  duty  imposed  on  seller,    p.  486. 

Bet-off—whea  plea  deals  with  unliquidated  damages,    p.  619. 

Severable  contract — ^what  is.    p.  96. 

Shortage  of  care — ^when  not  excuse  for  failure  to  deliver,    p.  178. 

Subsequent  agreement — ^when  evidence  of  inadmissible,    p.  130. 

Time  for  performance — when  extended,    p.  96. 

SANITARY  DISTRICTS. 

Adjunct  to  channel — ^what  constitutes,    p.  42. 

when  intent  of  legislature  sufficiently  apparent,    p.  42. 

when  power  to  construct  not  exhausted,    p.  42. 

Concurrent  powers — ^when  city  and  district  do  not  possess,    p.  42. 
Powers — ^how  grant  of  construed,    p.  42. 
Sewers — when  city  may  construct    p.  42. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Manual  trcdning — ^power  of  township  high  school  board  to  introduce, 
p.  491. 

SBT-OFP. 

Dismissal— how  plea  of  set-ofC  affected,    p.  619. 

Mutuality — ^what  cannot  be  set  off  though  party  not  served,    p.  143. 

when  partnership  debt  may  be  set  off.    p.  352. 

Negotiable  instruments — when  question  for  Jury.    p.  365. 
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Plea— what  ayerments  easentlaL    p.  519. 
UhliQuidated  damoae*— what  are.    p.  619. 

SPECIFIC  PBRFORMANCBL 

Btatute  of  /routft— when  may  be  raised  by  demurrer,    p.  106* 

STATPUTB  OF  FRAUDS. 

2>e«i«rrer-^wheii  defense  may  be  raised  by.    p.  106. 

STATUTORY  LAW. 

Oatutructton  of  9tattUe9—'hciw  language  construed,    p.  42. 

STIPULATIONS. 

Pteodifti^— how  stipulation  as  to  effect  of  general  issue  eonstrued. 
p.  524. 

STRBBT  RAILROADS. 

Oantrthutory  negUgence — ^wheh  instruction  erroneous,    p.  841. 

OrosHng  accident— when  yerdict  against  railroad  not  against  eyi- 
denoe.    p.  841. 

ifM^rttctiOfi— when  improperly  refused,    p.  824. 

when  properly  refused  as  assuming  facts  not  in  eyidenee.    p. 

84L 

iSfpeed  of  cart— when  car  not  shown  to  haye  been  under  proper  con- 
trol,   p.  841. 

Starting  cart— when  negligence  when  passenger  alighting,    p.  27. 

SwitoheM  ana  cwrvet— what  duty  to  light    pi  144. 

SURBTTSHIP. 

Contract — ^what  constitutes,    p.  182. 

THLBGRAFHS  AND  TOLEPHONBS. 

Delay  in  tran9mi»9Um — ^what  not  excuse  for.    p.  406. 
Failure  to  deliver  telegram — ^what  eyidenee  of  damage  hearsay,    p. 
139. 

TRIAL. 

Argument  of  cotmtel— what  improper,    p.  461. 

TROVBQEL 

WareihMiee  reoelptt— when  property  may  be  described  as.    pi  178. 

USn  AND  OCCUPATION. 

Payment— what  instruction  improper,    p.  415. 
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USURY. 

ControcU — ^when  usury  not  shown  to  haye  entered  into.    p.  188. 
Defence — ^who  may  take  advantaire  ot    p.  352. 

VENDOR  AND  VBNDEB. 

Ah8tract--wha,t  defect  substantial,    p.  87L 

what  not  walyed  by  receipt    p.  371. 

Defective  a5«tract— -what  rights  exist  to  purchaser,    p.  37L 
Deposit — ^when  action  to  recoyer  properly  enjoined,    p.  1(M^ 
Fraud — ^what  insufficient  to  establish,    p.  537. 
Rescission  of  contract— irhen.  failure  of  abstract  to  show  title  ground 

for.    p.  371. 
StiUute  of  frauds — ^when  defense  may  be  urged  by  demurrer,    p.  106. 

VERDICTS. 

Affidavits  of  jurors — ^when  not  admissible  to  impeach  yerdict    p. 

218. 
Coroners — ^when  eyldence  on  which  based,  ImmaterlaL    p.  292. 
Excessive — when  $700  is.    p.  436. 

when  11,750  not    p.  58. 

when  $5,000  Is.    p.  447. 

when  $6,000  not    p.  341. 

when  $7,500  not    p.  230. 

when  $10,000  not    p.  218. 

WAREHOUSEMAN. 

Grain — right  of  warehouseman  to  own  grain  stored,    p.  250. 
Injunction — ^what  must  be .  shown  to  authorize  injunction  against 

owner  of  warehouse  storing  grain  therein,    p.  250. 
Receipts — ^when  troyer  will  lie  for.    p.  178. 
Storage  charges — ^when  mortgagee  liable  for.    p.  88. 
when  proyision  in  receipt  binding,    p.  83. 

WnJuS. 

Advancement — how  prorision  of  will  construed,    p.  533. 

WITNESSES. 

Absence— -yfhen.  not  ground  for  continuance,    p.  358. 
Cross-examination — what  latitude  proper,    p.  899. 
Deceased  agent — ^when  conversation  with  competent    p.  282. 
Impeachment — ^when   Impeaching  eyldence   may  be  explained,    p. 

382. 
Leading  questions — what  are.    p.  406. 
Re-examination — what  discretionary,    p.  399. 

Refreshing  recollection — when  witness  may  use  memoranda,    p.  480. 
Rental  value— who  qualified  to  testify  to.    p.  469. 
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